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Court  of  Appeals  of  the  District  of  Columbia. 


No.  4298. 

The  Pueblo  of  Santa  Rosa,  Appellant, 

vs. 

Albert  B.  Fall,  Secretary  of  the  Interior,  et  al. 


a  Supreme  Court  of  the  District  of  Columbia. 

In  Equity. 

No.  33201. 

The  Pueblo  of  Santa  Rosa,  Plaintiff, 

against 

Franklin  Knight  Lane,  Secretary  of  the  Interior,  and  Clay  Tall- 
MAN,  Commissioner  of  the  General  Land  Office,  Defendants. 

United  States  of  America, 

District  of  Columbia,  ss: 

He  it  remembered.  That  in  the  Supreme  Court  of  the  District  of 
Columbia,  at  the  City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were  tiled  and  proceed¬ 
ings  had,  in  the  above-entitled  cause,  to  wit  : 

1  Bill  of  Complaint. 

Filed  January  28,  1915. 

In  the  Supreme  Coui1  of  the  District  of  Columbia. 

In  Equity. 

33201. 

The  Pueblo  of  Santa  Rosa,  Plaintiff, 

against 

Franklin  Knight  Lane,  Secretary  of  tlie  Interior,  and  Clay  Tall- 
MAN,  Commissioner  of  the  General  Land  Oflice,  Defendants. 

To  the  Sii])renie  Court  of  the  District  of  Columbia: 

The  plaintiff  states  as  follows  on  information  and  belief: 

1.  The  ])laintitf,  the  Pueblo  of  Santa  Rosa,  is  and  from  time  im¬ 
memorial  has  been  a  town  known  by  the  common  name  of  Pueblo 
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of  Santa  Rosa  and  f*onsistinii  of  oivilizod.  sodontarv.  asricultnral 
an<l  pastoral  in!ial»itants  who  aio  and  from  time  immemorial  have 
been  Piiehhj  Imlian.-  known  hy  that  name  and  living;  in  permanent 
houses  of  snhstantial  const niel ion  in  a  village,  of  lixed  and  perma- 
m*nt  location,  hnilt  upon  lands  within  the  present  (’oiinty  of  Pima, 
State  of  Arizona,  ^rahted  and  conceded  to  said  Indian  j)iiehlo  by  the 
laws  and  customs  of  the  Imlians  antedatimj  the  S]*anish  di.seovery  of 
America  and  also  hy  the  laws  of  Spain  and  Mexico,  said  lamls 
1  einij:  within  the  tia-ritorv  ceded  to  the  Tnited  Slates  hv  the  (ladstlen 
'rreaty,  and  to  whom,  as  const ilnt inii  said  piiehlo.  .<aid  laws  and 
enstoms  conccMhal  certain  i>rivil(‘i:es  and  lamls,  to  he  used  for  th(* 
common  benefit  of  the  l(»wn  and  its  inhabitants. 

'I'he  iidiahitants  of  said  pn(*hlo  live  and  fiom  time  im- 
*2  imanorial  have  continnonsly  lived  tonether  in  communal 
life  in  said  t<»wn  c<immnnity  known  as  the  Pnehlo  of  Santa 
Posa.  d'hey  ,H(»vein’  and  from  time  immemorial  have  governed 
themselves  ami  theid  town  communitv  in  accoi-dance  with  definite 
laws  and  enstoms  havinu,  the  force  of  law  and  in  their  ]niblic  and 
private  affairs  they  ol  (*y  and  from  time  immemorial  have  obeyed 
said  laws  and  customs  and  the  lawful  ordeis  of  oflicials  elected  hy 
them  in  accordance  with  said  laws  ami  enstoms.  They  at  rejiular 
intervals  assemble  ;;nd  from  time  imnieimnial  have  assembled 
tooelher  in  common  c<mncil  com]»osed  of  the  adult  male  inhabitants 
of  the  town  and  at  said  (*oiincils  have  i(‘solvce<l  all  matters  concern- 


iim  the  town  communitv  and  its  inhabitants  1  v  ruh'S  and  decisions 

havini;  the  force  of  law.  'fhev  have  from  time  immemorial  main- 

tained  a  hi.uh  di‘.Lne(‘  of  civilization  as  comparcMl  with  the  wild  or 

savage  Imlian  tribes  and  have  been  peaceable  exce])t  wIkmi  attacked 

hy  .<ava^e  tiihc's  and  have  always  defeated  the  atta(‘ks  of  such 

savaire  trih(‘s  and  have  never  made  war  on  white  settlers  or  resisted 

established  jL’.overnm(  nt  and  hav(‘  cultivated  and  ntiliz(‘d  the  lands 

of  their  town  communitv  with  much  intelliiience.  skill  and  industrv. 

«  * 

The  inhabitants  of  sai<l  pueblo  were  at  tin*  time  of  the  (bidsden 
'Freaty  citizens  of  Mexico  with  larue  civil  and  political  rights,  and 
said  inha’  itants  an'  now  citizens  of  the  rnited  States  and  of  the 
Stjite  of  Aiizona  and  reside  in  said  pueblo  of  Santa  Kosa,  in  .<aid 
(’ountv  of  IMma  and  State  of  Arizona. 

The  laws  ami  customs  of  the  Imlians  and  also  the  laws  of  Spain  and 
(»f  Mexico  at  all  tiim's  c(»ncede<l  to  the  ])laintiff.  and  the  j)laintiff 
claims  and  exercises,  and  from  time  immemorial  has  claime<l 
d  and  exercised,  (  1)  the  riiiht  to  have  a  common  name,  to  wit. 


the  Pueblo  of  Santa  Kosa.  and  {'!)  the  rijilit  and  power  to 
take,  }n)ld,  manai»e.  contiol.  and  disjK)se  of  rt'al  and  ])ei‘sonal  prop¬ 
erty,  including  the  land  upon  which  its  said  villaiio  is  situated  and 
the  suri-oundin^  lands,  and  (1))  the  rii^ht  and  jxnver  to  contract  and 
otherwise  act  as  an  entity  hy  resolutions  passecl  in  common  councils 
comj^osed  of  its  adult  male  inhabitants,  and  throiiuh  its  (►ilicers  and 
retui'sentatives.  in  all  matters  concernim*;  its  interests.  pro])erty  and 
alfairs.  and  (4)  the  ri^ht  and  power  to  have  perpetual  succession, 
and  (o)  the  li.uht  and  power  to  sue  and  he  sued  as  an  entity  and  to 
appear  and  act  as  such  before  courts  and  governmental  authorities, 
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and  fd)  the  and  ])owor  to  maintain  a  permanent  town  organ¬ 
ization  and  government,  and  to  make,  at  common  councils  of  its 
inhabitants,  rules  and  laws  binding  upon  the  pueblo  and  its  in¬ 
habitants,  and  to  be  controlled  and  managed  by  its  inhabitants 
acting  together  according  to  law  and  according  to  rules  so  made, 
and  to  elect  and  keep  in  ottice  ca])tains,  alcaldes  and  other  town 
otlicers  exercising  much  j)ower  and  jurisdiction  over  said  pueblo 
and  its  property  and  inhabitants  for  their  eommon  benefit  and  for 
the  maintenance  of  order,  the  ju’eservation  of  its  pro})erty,  the  pro¬ 
motion  of  its  interests  and  the  conduct  of  its  affairs. 

Hy  reason  of  the  facts  above  mentioned  the  plaintiff  is  and  from 
time  immemorijd  has  been,  under  the  taws  of  Spain  and  Mexico 
and  of  the  rnited  States,  an  entity  in  fact  and  in  law  and  a  juridical 
person  entitled  to  sue  as  such. 

The  ])laintitf  is  ami  from  time  immemorial  has  been  an  Indian 
town  communitv  and  one  of  manv  pueblo  Indian  town  communities 
situated  within  the  i)resent  and  former  territory  of  Mexico, 
4  which  in  character,  organization  and  activitv  have  been  and 
are  similar  to  the  plaintiff  and  which  existed  as  pueblo  Indian 
towns  at  the  time  of  the  Sj)anish  discovery  of  America  and  at  all 
times  since  and  which  are  and  at  all  times  have  been  known  and 
designated  in  Spanish  as  pueblos  de  indios  or  Indian  pueblos. 

The  ])laintiff  brings  this  suit  in  its  own  right. 

II.  The  defendant,  Franklin  Knight  Fane,  is  a  citizen  of  the 
United  Slates  and  a  resident  of  the  Distriet  of  Columbia,  and  at 
the  time  of  liling  this  hill  was  and  now  is  duly  ai)pointed,  (pialified 
and  acting  as  Secretaiy  of  the  Interior  of  the  United  States  of 
Ameri(*a,  and  as  such  is  charged  with  the  administration  of  the  laws 
relating  to  ])ublic  lands,  and  is  sued  as  Secretary  of  the  Interior  of 
the  United  States  of  America.  The  defendant  CHav  Tallman  is  a 
eitizen  of  the  United  States  and  a  resident  of  the  District  of  (Co¬ 
lumbia,  and  at  the  time  of  filing  this  bill  was  and  now  is  duly  aj)- 
pointed,  (jualified  and  acting  as  Commissioner  of  the  Ueneral  Land 
Office  of  the  Lhiited  States  of  America,  and  as  such  is  charged  with 
the  administration,  under  the  Secretary  of  the  Interior,  of  the  laws 
relating  to  public  lands,  and  is  .sued  as  Commissioner  of  the  General 
Land  Oflice  of  the  United  States  of  America. 

III.  From  time  immemorial  {Uid  since  before  the  first  explorations 
of  the  Spani.^h  dis(*overers  and  for  more  than  three  hundred  years 
prior  to  the  time  of  bringing  this  action,  the  Pueblo  of  Santa  Rosa 
lias  owned  and  actually  possessed  and  occupied  all  of  that  certain 
definite  tract  or  jiarcel  of  land  situate  in  Pima  County  in  the  State 

of  Arizona,  which  land  includes  the  village  where  the  inhabi- 
o  itants  of  said  ])eblo  reside  and  is  bounded  and  de.^eril)ed  as  bil¬ 
lows:  ('ommencing  at  a  point  or  place  known  as  Kabitipie  or 
Mountain  Logia  jilain;  thence  running  south  a  distance  of  twenty- 
four  miles  mnie  or  le.<s  to  a  point  or  place  known  as  Okama  oi*  Okomo; 
thence  running  west  a  distance  of  twenty-four  miles  more  or  less 
to  [\,  point  or  place  known  as  Mescalero;  thence  running  north  a 
distance  of  thirty  miles  more  or  le.«s  to  a  point  or  place  known  as 
Sierra  Cabeza :  thence  running  east  a  distance  of  thirty  miles  more 
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or  less  to  the  point  or  pluce  of  be.ninnin^:  and  containing  an  area 
of  seven  hundred  and  twenly  s«juaie  miles  more  or  less.  All  of 
saiil  tract  of  land  has  continuously  during  all  of  said  period  been  ex¬ 
clusively  and  actually  occupied  and  possessed  by  said  pueblo  of 
Santa  liosa  under  open  ami  notorious  claim  of  right  and  absolute 
owneisbip.  aud  said  pueblo  and  its  iiduibitants  have  during  all 
of  this  j)criod  occupied  and  utilized  all  of  said  land  for  the  purj>oses 
of  agriculture  and  grazing,  and  have  i(\'id(‘d  thereupon.  The  actual 
boundaries  above*  set  forth  of  said  land  have  from  time  immemorial 
been  dclinitclv  fixed,  kmuvn  ami  rec(»gnizcd.  and  are  marked  bv 
definite  and  recognized  natural  monuments,  and  the  ownership, 
possession,  use  and  oee'upation  of  said  land  by  .sai<l  pueblo  and  its 
inhabitants,  for  the  jmrjKi.'Cs  of  agiicultuie  and  of  raising  and  graz¬ 
ing  cattle,  of  building  dwellings  and  other  permanent  structures  and 
for  all  other  j)ur}»oses,  have  always  been  coterminous  with  said 
boundaries. 

I\’.  Spain  during  all  the  |)eriod  of  its  sovereignty  over  the  ter¬ 
ritory  including  the  land  herein  described  at  all  times  recognized 
and  in  no  instance  disputed  tlu*  ownership  of  said  lands  by 
0  the  riieblo  of  Santa  Kosa  and  by  re])cated  royal  orders  and 
decrees.  r(“cogniz(‘d  the  Papago  Indians  and  the  inhabitants 
of  said  ])ueblo  as  fret*  vassals  of  the  S))anisb  thrown,  entitled  to  all 
the  protectitm  in  their  property  rights  which  was  accorded  to 
Spanish  suhjt'cts,  and  re(‘ogniz<‘d  and  continued  the  ownership  of 
plaintiff  in  .<aid  lands.  After  the  estahli.dnm'nt  (►f  its  sovereignty, 
Mexico  recognized  and  never  <lisput(‘d  tlu*  (jwnershij>  of  the  land 
herein  des<*rih(‘d  by  the  Puehl(»  of  Santa  lh»sa.  and  during  all  of  the 
period  of  Mi'xiean  sovereignty  tlu*  Pa})ago  Indians  and  the  in¬ 
habitants  of  the  Pueblo  of  Sauta  Posa  were  Mexican  citizens  and 
entitlc'd  to  and  actually  enjoyed  prop(*rty  i-ights  and  all  other  rights 
identical  with  those  of  all  otlu'r  eitizc'iis  of  Mt*xico.  Tmler  tlu* 
laws  of  Spain  and  Mexico  the  distinction  was  clearly  recognized 
and  established  between  savage  Indian'  or  indices  barharos.  and 
peaceable  ImliaiH  living  in  fixed  al>odes  in  ]M*rmanent  communities 

and  subsisting  hv  agricult un*  aud  grazing,  known  as  indios  de  los 

•  •  • 

piU'hlos  of  juu'blo  Indian'. 

y.  The  land  lu'reinahove  described  is  situate  within  the  houmlaries 

of  the  territorv  et'ded  bv  Mexico  to  the  Pniti'd  States  under  what  is 
•  « 

known  as  the  “( ladsdi'ii  Pureha.'i*.”  and  in  accordance  with  tlu* 
treaty  nuale  at  tlu*  time  of  said  purchase  ami  known  as  the  ‘Thidsilen 
Treaty,’*  and  in  aeeoidanee  with  tlu*  (*xpre.*is  terms  of  the  treaty 
known  as  the  Treaty  of  (Juadalupi*  Ilildago.  all  prop(*rty  rights  of 
Mexican  citizens  wen*  agreed  to  he  inviolably  respected  by  the 
I’nited  States.  l>y  tlu*  teruH  of  said  treaties  the  Papago  Indians 
and  tlu*  inhabitants  of  tlu*  Pueblo  of  .'■‘anta  Posa  were  en- 
7  titled  to  hi'come  and  aetuallv  became  citizens  of  the  Ihiited 
Stati's.  'riu*  said  eitizi*!!'  of  the  Pueblo  of  Santa  Pos«i.  in 
accordance  with  the  provisions  of  >i\u\  treaties,  exercised  the  right 
given  them  theieby  and  el(*eted  to  become  citizens  (»f  the  Pnited 
States  and  they  remained  in  the  Ihiited  States  for  the  |)eriod  desig- 
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natecl  by  said  treaties  and  did  not  declare  their  intention  to  retain 
the  character  of  Mexican  citizens. 

\J.  At  the  time  of  the  acijiiisition  from  Mexico  by  the  United 
States  of  .sovereignty  over  tlie  territory  comprising  said  land  and 
at  the  time  of  the  making  of  said  treaties  the  said  pueblo  of  Santa 
Kosa  was  the  absolute  owner  with  complete,  perfect  and  unde- 
feasible  title  to  the  hmd  herein  described  against  all  governments 
and  individuals  and  all  the  world,  excejU  such  rights  as  pertained 
to  the  inhabitants  of  said  ])uebl()  as  members  thereof,  and  since 
said  change  f)f  sovereignty  this  perfect  title  and  ownership  has  con¬ 
tinued  to  exist  and  now  exists.  The  inhabitants  of  said  pueblo  of 
Santa  I\osa  ever  since  said  change*  of  sovereignty  have  been  and 
now  are  actually  in  poss(*ssion.  use  and  occupation  of  all  of  said 
lands  except  in  .<o  far  as  recently  they  have  been  wrongfully  dis¬ 
turbed  in  sai<l  use  and  occu])ation  by  tre'spassers  without  color  of 
right  or  title  as  hei*einaft(*r  set  forth.  Hy  the  terms  of  the  treaties 
hereinabove  na'iilioned,  the  ownershij)  of  its  lands  by  said  pueblo  of 
Santa  Rosa  was  forever  guaranteed  and  secured  to  it  by  the  United 
States. 


\’1I.  Contrary  tf)  the  rights  of  tin*  ]>laintitf,  oflicers  and  agents 
of  the  I')ef)artment  of  the  Interi(»r  and  of  the  T.and  Office,  acting 
under  and  in  accordance  with  the  instructions  of  the  defend- 
S  ants,  have  heretofcn-e  unlawfully  offered  and  now  are  offer¬ 
ing  for  entry  as  jairt  of  the  ))ublic  domain  of  the  United 
States  all  of  tlu*  land  hereinlx'foiv  described.  Said  defendants  and 


their  oflicers  ami  ag(‘nts 


acting  under  them,  have  heretofore  granted 


pretc'iided  patents  to  third  parti(*s,  covering  ])ortions  of  said  land 
b(*longing  to  the  Pueblo  of  Santa  Rosa,  and  the  defendants  and 


theii’  oflicers  and  agents  acting  under  them  arc  now  threatening  to 
i.<su(*  other  juetended  patents  to  other  paities,  to  portions  of  said 
land.  The  defendants  and  the  oflicers  and  agents  acting  under 


them  have  re])eatedly  trespass(*d  u])on  the  said  lands  belonging  to 
the  Pueblo  of  Santa  Rosa  and  are  now  threatening  to  continue  said 
tress])as.«es  repeatedly  and  continuously,  and  are  n(uv  threatening 
to  enter  nf)on  said  land  within  the  boundaries  thereof  and  there  to 
make  surveys,  under  tlu*  claim  that  said  lands  arc  a  portion  of  the 
public  domain  of  tlu*  United  States  and  are  the  pro|>erty  of  the 
United  States  and  not  of  the  Puef»lo  of  Santa  Rosa.  The  de¬ 


fendants  and  the  oflicers  and  agents  acting  under  them  have  caused 


to  be  publi.died  and  circulat(‘d  and  are  now  publishing  and  circu¬ 
lating  and  threaten  and  intend  to  continue  to  publish  and  circulate 
ma[)S  purporting  to  be  official  maps  of  the  Department  of  the  In¬ 
terior,  showing  that  the  .^^aid  lands  belonging  to  the  Pueblo  of  Santa 
Rosa  are  part  of  the  public  domain  of  the  United  States  and  not 
owned  by  the  Pueblo  of  Santa  Rosa.  The  acts  hereinbefore  coni- 
]»lained  of.  will  throw  a  cloud  upon  the  title  of  the  plaintiff  to  the 
land  aforesaid,  and  will  cause*  many  persons  to  attempt  to  settle 
upon  the  said  land  and  enter  the  .same  in  the  Land  Department  of 
the  United  States,  and  the  y)laintiff  will  be  unable  to  remove  such 
persons  without  a  great  multiplicity  of  suits, 
y  Vlfl.  By  the  Act  of  Congress  of  .Tune  20,  1010,  for  the 

admis.sion  of  New  Mexico  and  Arizona  as  states,  the  United 


0 
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States  grantcMl  to  the  State  of  Aiizona  for  various  purposes 
more  than  2,000,000  acres  and  |)rovided  that  the  lands  so  granted 
should  1)0  selected  un  l(‘r  the  direction  and  subject  to  the  approval 
of  the  Secretary  of  the  Int(‘rior  frenn  puhlic  lands  of  the  United 
States  within  the  limits  of  Arizona  bv  a  commission  of  state  officers, 
and  that  for  the  purpose  of  such  selection,  the  State  might  pro¬ 
cure  Unite<l  States  ])uhlic  lands  within  its  boundaries  to  be  surveyed 
in  the  manner  prescribed  by  the  Act  of  Uongress  approved  August 
l.S,  ISOl,  which  Act  was  extended  to  Arizona  and  provided  that 
from  the  lands  surveyed  upon  appli(‘ation  of  the  State,  the  State 
could  select  and  appropriate  to  itself  the  lainls  granted  to  it  within 
sixty  days  after  the  filing  of  plats  of  surveys  in  the  district  land 
ofIic(‘  of  the  Unit(*d  States  ]uirsuant  to  that  statute.  In  order  to 
j>n»cure  such  survey  and  to  enable  itself  to  select  and  appropriate  to 
itself  as  a  part  of  tlie  lands  .<o  granted  to  it,  all  or  a  ])art  of  the  lands 
belonging  to  th(‘  plaintilf  as  above  described,  the  State  of  Arizona 
has  und(‘r  said  last  named  .\ct  a|)pli(‘d  to  the  defendant.  Clay 
Tall  man.  (’ommissioner  of  tlu*  (leneral  T.and  Office,  for  the  sur¬ 
vey  of  certain  land  in  .\rizona.  inchaling  all  said  land  belonging  to 
the  plaintiff.  Said  aj)plication  has  b(*en  grante<l  by  the  defendants: 
and  the  d(‘fendants  for  the  pur])ose  of  enabling  and  aiding  the  Stale 
of  .Vrizona  to  s(*lect  and  appropriate  to  itself  all  or  a  part  of  the 
lands  cr>ven‘d  by  .slid  application  including  all  or  a  part  of  tin* 
plaintilf’s  lands  have  reserv(‘(l  the  lands  cover(‘d  by  said  applica¬ 
tion  including  the  plaintiff’s  lands  for  a  linut(Ml  time  from 
Itt  any  approj»riation  otluM*  than  the  s(‘lecti(Hi  by  tlu*  State,  and 
on  or  about  June  27th.  authorizc'd  the  Surveyor  Gen¬ 

eral  of  Arizona  to  immediatclv  surv<*v  all  said  lands  covered  bv  said 

•  •  t 

application,  inchuling  tlu*  ]>laintiff’s  laiuls.  for  the  purpose  of  enab¬ 
ling  the  State  to  make  its  selection  jind  for  tlu*  same  purpose  (ui  or 
about  Se  ptember  oth.  1014.  directed  the  said  Surveyor  Geiu*rat  to  ini- 
mediat(*ly  survev  c(*rtain  d(*signatcd  townships,  including  a  ])art  of 
tlu*  ?»laintill  s  lands  and  on  or  about  ()<‘tober  (ith.  lOH,  a<lvise<l 
tlu*  (Jov(‘rnor  of  Arizona  how  the  State*  sluudd  j»reK‘ee*d  in  orde*r  to 
eebiaiTi  saiel  surve*ys  and  te>  enable  itse*lf  to  make  saiel  se'le'ctieais.  Said 
Surv(*ye)r  Gene*i‘at  eef  Arizeena.  acting  uneler  tlu*  instruetiem-'  of  the* 
ele  fenelants.  is  now  surveying  e>r  is  abeeut  te)  survey  all  eef  the*  plaintiff's 
lands  for  the  fuirpeese  of  enabling  the  State  te)  selee*t  and  appre)])riate* 
te>  itself  all  or  a  part  e)f  saiel  lands  and  for  that  purpeise  the*  ele‘fe*nd- 
ants  are*  about  to  e'aiise  tee  be  fdeel  townshi])  maps  e)f  sue-h  surveys 
in  the  Oi'^trie’t  hand  Offie*e  e)f  the  Uniteel  State*s  in  .\rizona  {ind  to 
e'aipc  sue*h  l)istrie*t  hand  Gfhe*e  to  ree-eive  anel  ae*cept  sue*!)  surve'vs 
and  thus  te)  enable  the  State  of  Arizona  as  against  these  elefenelants 
anel  the  Unite*d  Slate*s  to  se*le*ct  anel  a])proprinte  to  itself  all  or  any 
part  of  the  b-mds  e*e)ve*re‘d  by  sue*h  surve*vs.  inchuling  the  lands  of  the* 
plaintiff.  The*  Governeer  and  other  e)ffie*iah*  e)f  Arize)na  are*  about 
to  take  proe*e*e*eling<  in  preteneleel  conformity  Avith  said  .\e*ts  of  Con¬ 
gress  te)  ])re)cure  the*  survey  e)f  saiel  lanels  including  the*  plaintiff’s 
lanels  anel  to  selee*t  eer  at)])ropriatc  to  itse*lf  all  or  a  part  of  the  plain¬ 
tiff's  lanels.  anel  the  elefenelants  are  about  to  elircct  anel  approve  saiel 
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stloction  and  appropriation  and  to  issue  or  approve  the  issuance  to 
said  State  of  ])atents  from  the  United  States  covering  all  or 
11  a  i)art  of  the  plaintitf's  siud  lands  in  disregard  of  the  plain¬ 
tiff’s  rights  and  claims  and  tlius  to  })lace  a  cloud  upon  the 
j)laintifrs  title  to  its  said  lands  and  to  put  the  State  of  Arizona 
and  its  officials  in  ])ossession  of  all  or  a  part  of  the  plaintiff’s  lands 
as  ostensible  owners  thereof,  all  contrary  to  the  protests  of  the  plain¬ 
tiff*  and  in  violation  of  its  rights  and  to  its  great  and  irreparable 
damage. 

By  tne  act  of  Congress  of  February  10,  1909  known  as  the  En¬ 
larged  Homestead  Act,  it  was  ]>rovi(led  that  in  Arizona  and  else¬ 
where  (pialilicd  p(‘isons  may  enter  three  hundred  and  twenty  acres 
of  non-mineral,  non-irrigablc,  unreserved  and  unappropriated  sur¬ 
veyed  j)ublic  lands  not  containing  merchantable  timber,  provided 
said  lands  are  lirst  designated  by  tlie  Seeretary  of  the  Interior  as  not 
being  in  his  opinion  susceptible  of  suceessful  irrigation  at  a  reason¬ 
able  cost.  By  letters  or  orders  dated  respectively  April  27,  1009  and 
May  1,  1909,  the  then  S(‘crctarv  of  the  Interior  designated  eertain 
lands  including  all  tin*  lands  heieinbefore  described  belonging  to 


the  plaintiff  as  bc'ing  subject  to  (‘iitry  under  Siud  Act  and  the  de¬ 
fendants  are  causing  to  be  exhibited  to  the  public  in  the  United  States 


District  Land  Office  in 


Fhonix,  Arizona, 


tract  books  showing  .slid 


designation  and  showing  tlu*  lands  belonging  to  the  plaintiff  as  be¬ 
ing  open  for  entry  and  sjdc  to  settlers  under  said  Act  and  causi'd 


the  officials  of  the  Unitc'd  States  District  Land  Office  at  Plucnix, 


Arizona,  to  note  upon  the  public  tract  IxKiks  exhibited  in  said  office, 
as  against  various  townships  including  the  townships  comprised 
within  the  said  lands  belonging  to  the  ))laintiff  words  showing  that 
the  lands  so  noted  arc  opcai  to  ditry  as  and  under  ])ropcr  conditions 
to  allow  (Mitries  of  said  lamls  bv  settlers.  These  defendants 
12  are  now  causing  to  be  published  and  circulated  official  maj>s 
of  the  D(*|)arlmcnt  of  the  Interior  showing  the  lands  belong¬ 
ing  to  the  plaintiff  as  b(*ing  opiai  foi*  entiy  and  .<ale  to  settlers  under 
said  Act  and  hav(‘  authorized  and  ordered  surveys  to  be  made  of 
all  or  a  part  of  .siid  lands  and  are  thus  offering  sjiid  lands  to  the 
public  for  entry  and  sale  under  said  Act  and  making  it  possible  for 
entries  to  be  made  then'on  and  placing  a  cloud  upon  the  plaintiff's 
title  to  its  said  lands,  all  contrary  to  the  protest^  of  the  plaintiff  and 
in  violation  of  its  rights  and  to  its  great  and  irreparable  damage. 

IX.  On  or  about  May  18,  191  1,  the  Pueblo  of  Santa  Rosa,  to¬ 
gether  with  other  Indian  pueblos  similarly  situated,  petitioned  de¬ 
fendant  Franklin  Knight  Lane,  Secretary  of  the  Interior,  setting 
forth  their  grievances  and  various  matters  of  fact  and  law  alleged 


in  this  complaint,  and  prayed  that  these  defendants  and  those  act¬ 
ing  under  them  should  abstain  from  listing  for  entr\"  or  sale  as  part 
of  tbe  ))ublic  domain  of  the  United  States  any  part  of  said  parcel  of 
land  belonging  to  tin*  plaintiff  and  from  recommending  the  issuance 
of  any  patents  coveiing  any  part  of  said  land  and  from  sur\Tying 
or  making  allotment  survevs  within  the  boundaries  thereof,  and 
that  all  maps  issued  or  exhibited  as  official  maps  by  the  defendants 
or  those  acting  under  them  in  the  General  Land  Office  or  in  any 
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District  Land  Office  or  in  anv  other  office  under  the  direction  and 

% 

control  of  defendants,  and  all  maps  and  diagrams  contained  in 
puhlieations  under  the  jurisdiction  and  control  of  defendants  should 
he  altered  and  coiTccted  so  as  no  longer  to  show  said  land  as  being 
a  part  of  the  public  domain,  and  other  relief  was  prayed 

13  for  in  accordance  with  the  rights  of  the  petitioners  as  set 
forth  in  said  petition.  Under  date  of  .June  11,  1914,  the 

defendant  Franklin  Knight  Lane  replied  to  .said  petition,  finally 
and  definitely  denying  the  .<aid  petitioners  and  the  jdaintiff  all  relief 
of  anv  nature  whatsoever,  and  therehv  finally  and  definitelv  held, 
ruled  ami  decided  that  the  land  herein  described  is  not  the  prop¬ 
erty  of  the  plaintiff  hut  is  the  jiroperty  of  the  United  States  and  a 
part  of  the  public  domain  thereof  and  is  under  the  jurisdiction  f)f 
the  defendants,  .'Stating  among  other  things  that  if  the  tenure  of 
the  holding  of  the  Indians  is  not  by  grant  (‘inanating  from  the  (iov- 
ernment  of  Spain  or  Mexico,  it  is  not  such  a  pro]»erty  right  as  was 
])rovided  for  and  protected  by  the  treaty,  and  that  the  mere  ]>os.session 
of  the  land  as  Indian  country  with  the  right  of  list',  did  not  pn*- 
veiit  it  from  j)assing  under  the  dominion  of  the  United  States  as  puhlie 
land,  whatever  the  obligation  of  the  Unitt'd  States  to  the  Indians 
might  he  and  that  no  craim  was  pre.^ented  by  the  Indians  with  ref¬ 
erence  to  the  lamls  in  (juestion  to  the  Suiveyor  deneral  of  Arizona 
under  the  Act  of  Julv  lo,  1.S79,  and  that  hv  the  Act  of  March 

«  -  ft 

UStn,  a  (’ourt  of  Frivate'  Land  Ulaims  was  created  for  the  adjudica¬ 
tion  of  all  ]»rivate  land  claims  in  Arizona  and  that  no  claim  appeared 
to  have  l>een  pres^'iited  to  .«aid  court  by  the  Indians,  although  it  is 
provided  by  Seeti<ni  '2  of  sai<l  Act  that  any  claim  not  pre.'^ented  t(» 
such  court  within  two  years  from  the  date  of  the  Act  shall  be  deemed 

ft 

to  be  abandoned  and  shall  be  forever  barred  and  that  .slid  court  hav¬ 
ing  expired  by  limitation  of  law  on  June  39th  1904,  any  claim  that 
the  Indians  mav  have,  van  now  he  conlirmed  onlv  hv  an  .Vet  of 

•  '  ft.  « 

Congre.s*. 

14  X.  The  t>laintitf  intends  to  [U'oceed  with  all  due  diligenci' 
to  enforce  in  law  and  eiiuity  its  rights  as  the  owner  of  all 

the  lands  hereinbefore  described. 

XL  The  land  hereinlH'fore  descrihe<l  is  of  great  value,  and  the 
value  thereof  exceeds  the  sum  of  One  hundred  thoiKsand  ( 5i'190,0()P ) 
Dollars. 

Xll.  The  plaintiff  alleges  that  damages  at  law  will  he  inadecpiato 
to  remedy  the  injuries  herein  set  forth  and  that  it  has  no  other 
adequate  reme<ly  at  law,  and  that  the  acts  hereinabove  set  forth  con¬ 
stitute  irreparable  injuries,  and  accordingly  and  forasmuch  as  plain¬ 
tiff  is  remediless  and  ha.s  no  adequate  remedy  or  relief  except  in  a 
court  of  equity,  and  to  the  end,  therefore,  that  the  defendants  may, 
if  they  can.  show  why  the  plaintiff  should  not  have  the  relief 
praved  for.  and  may  make  full  declaration  and  di.«cover\’  of  record 
of  all  the  matters  aforesaid  and  according  to  the  best  and  utmost  of 
their  knowledge,  remembrance,  information  and  belief,  full,  true, 
direct  and  perfec-t  an.^^wer  make  to  the  matters  hereinbefore  stated 
and  charged;  but  not  under  oath,  answer  under  oath  being  hereby 
expressly  waived,  plaintiff  prays: 
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Fimi.  Tliat  tlio  (lefondnnts.  llicir  ollicors.  subordinates,  agents, 
employees  and  all  those  aeting  under  them  or  by  virtue  of  their  in- 
struetions  and  authority  he  forever  enjoined  and  restrained  from 
oft'ering  for  entry  or  listing  for  entry  or  sale  as  part  of  the  public 
domain  of  the  United  States  or  otherwise  any  part  or  ])arts  of  said 
tniet  of  land  hereinbefore  described,  and  from  issuing  or  recommend¬ 
ing  the  issuance  of  any  patents,  to  individuals,  the  State  of  Arizona, 
or  otherwise,  covering  any  ])art  of  said  tract  or  any  interest  therein 
either  for  homestead,  ]u*e-emption,  d(*sert  land  piiq^oses  or 
lo  minerals,  whether  placer  or  (piartz,  or  for  mill  sites  or  for 
any  other  purpose  or  purjujses;  from  making  any  survey 
or  suneys  within  the  boundaries  of  said  parcel  of  land  except  for 
the  pur)K)se  of  s(‘parating  and  (h'limiting  lh(‘  said  i)arcel  from  the 
public  domain,  in  ease  said  parcel  shall  a<ljr)in  at  any  point  the 
pulilic  domain;  from  juihlishing  oi*  conlinuing  the  j)uhlication  of 
any  otlicial  maps  showing  said  jtarcc!  of  land  <u-  any  portion  thereof 
as  belonging  to  the  public  domain  and  open  for  (‘iitry  or  the  issuance 
of  patents;  from  entering  on  the  said  ])arc(‘l  without  the  consent  of 
the  Town  of  Santa  Ivosa;  from  th(‘  (‘stahlishment  of  a  reseivation 


or  rc'servations  upon  tlu‘  said  ]>arct'l  or  any  portion  then'of.  and  from 
interfeiing  in  any  wiiy  with  tlu‘  ('xercis<‘  by  said  Pueblo  of  Santa  Rosa 
(►f  its  ownei*ship  and  control  ov(‘r  sai<l  parcel  of  land  and  from  in 
any  way  attcunpting  to  exercise  power  oi'  control  over  said  land  or 
any  poi-tion  thereof. 

S(C(fn(L  That  tb(‘  dcdc'ndants.  tlu'ir  (dlicers,  subordinates,  agents. 


(‘inployees  and  all  those*  acting  und(*r  the  in  or  umU'r  th(‘ir  authority 
or  control,  be  ordered  and  cn  jeiiiu'd  to  corrc'ct,  in  so  far  as  they  may 
be  in  their  possc'ssion  eir  subject  to  their  conti’e)!,  all  maps  by  them 
issued  as  otlicial  documents  and  jnirpeirting  to  show  the  parcel  eif 
land  herein  describ(*d  as  being  ]»art  e»f  the*  jaiblic  domain  or  the 
]»ro))erty  of  the  United  State's  so  that  saiel  maps,  as  e'eirreeted,  shall 
sheiw  siiiel  parcel  of  lanel  to  be  jn'ivate'  pieipe'i'ty  anel  not  the  profierty 
e>f  the  Uniteel  State‘s  mir  a  penliem  eif  the*  public  elomain ;  and  finally, 
that  the  plaintitf  shall  have  sue*h  other  and  further  ivlief  as  to  the 
ceiurt  may  seem  just  and  e*ejuitable‘. 

May  it  jilease'  the  Uemrt  te>  grant  tee  the*  plaintiff  a  writ  eif  subpoma 
directed  to  the  said  elefendants  Franklin  Knight  Lane,  Secre- 
If)  tar\’  of  the  Interior,  anel  Clav  Tallman.  Ceimmissioner  of  the 
Lanel  OtTice,  commanding  them  ein  a  elay  certain  to  appear 
anel  answer  this  comf>laint  ami  tei  abide  liy  ami  iierform  such  order 
and  decree  in  the  premise's  as  tei  the  Uoiiit  sliall  seem  proper  and 
required  by  the  principles  of  equity  anel  goeiel  conscience. 


Dated  October  29,  1914. 

THE  PUERT.O  OF  SAXTA  ROSA, 
P,v  IIKXRY  P.  RLAIR. 

t.' 

Attorncij  of  Record. 

ROUXD^.  IMTCll,  DILLIXGIIAM  k 
DEBEVOISE, 

OATE-S  k  ROBIXSOX, 

HEXRY  P.  BLAIR, 

Attorneys  for  Plaintiff. 
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United  States  of  America, 

District  of  Cohimhia,  ss: 

Henry  P.  Plair,  beinjj  duly  swom,  deposes  and  says  that  he  is 
one  of  tlie  attorneys  for  tlie  plaintilf  lierein ;  that  he  has  read  the 
fore^oinji  ainendid  hill  of  eoinplaint  and  knows  the  contents  thereof 
and  that  the  same  is  true  of  his  own  knowled^^e,  exee|>t  as  to  the  mat¬ 
ters  therein  staled  to  he  aliened  on  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true;  that  the  reason  that  this 
complaint  is  verifu'd  by  him  and  not  by  the  plaintiff  is  that  the 
plaintiff  is  absent  from  the  District  of  Columbia;  that  the  sources 
of  his  information  and  the  his  l)elief  are  statements 

made  and  information  ^iiven  to  him  by  associate  counsel  familiar 
with  the  facts. 

HENRY  P.  BLAIR. 

Sworn  to  and  sub.«crilied  before  me  this  30th  dav  of  November, 
1014. 

I  SEAL.  1  ARTHUR  1 1  ELLEN, 

Xotart/  puhtic,  D.  C. 


* 


Spa.  to  A  nsircr. 

Issued  January  *28,  101. ■). 

♦ 


The  President  of  the  United  Slates  to  1,  Eratiklin  Knight  Lane. 

S('cretarv  of  thi'  Interior.  A.  ‘2.  Clay  Tall  man.  Commissioner  of  the 

(Jemual  Land  Ofliee.  defendants; 

You  are  luacby  conimandi'd  to  aj>pear  in  this  (^)U]1  on  or  before 
the  t(*nth  dav.  exclusive*  of  Sundavs  and  leiral  holielavs.  after  tin*  dav 
of  the*  servie*e'  eef  this  sub])ei*na  upeeu  ye>u  anel  answer  the  exi<>ene*y  of 
the  Bill.  umle*r  pain  of  attae*hme*nt  anel  such  other  preee-ess  eef  contempt 
as  the  ('emrt  shall  awarel ;  anel  if  yeeur  appearance  in  this  suit  be  met 
enten*el  in  the  CJerk’s  ()flie*e  within  saiel  time  the  bill  may  be  taken 
for  con  f esse *el. 

Witne*ss  the  Honorable  J.  Hairy  Ce»vinc;te)n,  Chie'f  Justice  of  saiel 
Ceuiii.  the  28  elav  ed  Jan.,  .\.  D.  101.’). 

I  SEAL.  I  ‘  JOHN  R.  YOUNC. 

.  •  Clerk', 

Bv  E.  E.  CUNNINGHAM. 

Assistant  Clerk. 

H.  P.  BLAIR. 

Attorney. 


MarshaVs  Detiirn. 


Served  copv  of  within  on  elefenelants  per.«onjdlv  Janv.  28.  101. o. 

MAURICE  SPLAIN, 

Marshal. 

C.  R.  S. 
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Order  for  Appearance. 

Filed  January  29,  1915. 

♦  4c  4t  4c  4c  4c 

The  Clerk  of  said  Court  will  enter  our  appearance  for  the  defend¬ 
ants. 

PRESTON  C.  WEST, 

C.  EDWARD  WRIGHT, 

Attorneifs  for  Deffs. 


18  J/o^io?i  to  Dismiss. 

Filed  Februarv  20,  1915. 

tf.  if.  If.  if.  -if.  if. 

Come  now  the  defendants  in  the  above-entitled  action,  by  their 
attorneys,  and  move  to  dismiss  the  plaintift’s  bill;  and  for  cause 
show  : 

( 1 )  That  the  bill  shows  on  its  f,ace  no  capacity  in  the  plaintiff, 
styled  as  ‘‘The  Pueblo  of  Santa  Rosa,”  either  to  bcj!;in  or  maintain 
this  or  any  other  suit,  “in  its  own  rij»ht,”  or  otherwise,  in  that  the 
bill  fails  to  show  that  the  alleged  “Pueblo”  is  a  body  politic  in¬ 
corporated  or  existing  under  the  laws  of  the  United  States  or  the 
State  or  Arizona,  or  that  it  is  under  any  law  a  l)ody  politic  and 
corporate,  with  power  to  institute  and  maintain  actions  at  law  or 
suits  in  equity. 

(2)  That,  as  appears  in  and  by  the  hill  exhibited  herein  and 
from  well-known  facts  and  laws  of  which  the  court  will  take  judicial 
notice,  there  is  no  such  thing  as  a  “Pueblo”  in  law  existing  in  the 
State  of  Arizona,  with  the  right  to  hold  or  own  property,  with  the  . 
privilege  to  sue  or  be  sued,  or  to  institute  or  maintain  in  its  alleged 
name  or  own  right,  any  suit  at  law  or  in  equity  in  any  court;  but, 
on  the  contrary,  it  apj)ears  that  said  “Pueblo”  is  merely  a  settle¬ 
ment  of  Indians  under  the  tutelage  and  control  of  the  United  States, 
occupying  public  lands,  the  legal  title  to  which  is  in  the  United 
States,  by  sufferance  of  said  United  States,  and  that  said  settlement 
of  Indians  is  without  legal  entity  or  capacity  to  maintain  this  or  any 
suit. 

(8)  That  in  and  by  the  plaintiff’s  bill,  no  such  title  is  shown  in 
the  so-called  “Pueblo”  as  authorizes  the  institution  and  maintenance 
of  any  action  or  suit  in  the  name  of  the  “Pueblo  of  Santa 

19  Rosa”  for  the  relief  sought  as  to  the  lands  mentioned  and 
described  in  said  bill. 

(4)  That  the  bill  shows  on  its  face  that  the  lands  involved  were 
ceded  to  the  United  States  by  the  republic  of  Mexico  under  the 
treaty  of  Mesilla  (commonly  known  as  the  “Gadsden  Purchase”) 
and  that  legal  title  thereto  is  in  the  United  States,  the  Indians  ♦ 
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nieri*Iy  ocfupvin^  the  Innd  1)V  sullViniuT  of  the  Fnitecl  States;  and 
that  therefore  the  I’nited  States  is  a  necessary  party  to  the  suit,  but 
lias  not,  in  tliis  hehalf,  consented  to  he  sued. 

(.S)  That  the  l<ill  .-seeks  to  control  tlie  discretionary  action  of 
tlie  defendants  in  matters  exclusively  within  their  jurisdiction  under 
acts  of  Congress. 


Wherefore  they  pray  that  the  hill  he  dismissed  with  their  reason- 
nhle  costs,  and  that  thev  he  p(*rmitted  to  go  hence  without  day. 

FRANKLIN  K.  LANE, 

Secretar)!  of  the  Interior, 
(M.AV  TALLMAN, 

('(uninis^fioner  of  the  (ienerat  Land  Office, 
I’.v  Their  Attorneys,  IMtESTON  C.  WEST, 

Solicitin'  for  the  Department  of  the  Interior. 

(\  EDWARD  WRIGHT, 

Aifsifitant  Attorneij. 

I 

Opinion  of  Court. 

Filed  Ajiril  12,  IhlG. 


This  is  a  suit  in  (‘quity  brought  hy  what  is  called  the  Pueblo  of 
Santa  R(»sa  against  the  present  S(*cretary  of  the  Interior  and  Com- 
mi.'isioner  of  the  (h-neral  Land  Otlice,  and  swe(‘])ing  injunctive  relief 
is  .nought,  th('  lirst  prayer  of  tla*  hill  asking  that  the  (U*- 
2h  fendants.  tla-ir  oHic{‘rs,  suhordinates,  etc.,  he  forever  enjoined 
and  restrained  frcnn  doing  a  great  many  things  that  are  out¬ 
lined  in  the  prayer,  which  conclud(‘s  hy  asking  that  the  injunction 
sought  shall  n-strain  the  <lefendants  ‘‘from  interfering  in  any  way 
with  the  exercise  hy  .«aid.  Pueblo  of  Santa  Rosa  of  its  ownership  and 
control  over'’  the  lands  described  in  the  bill  of  complaint  “and  from 
in  any  way  att(*mpting  to  exercise  j>ower  or  control  over  said  land 
or  any  portion  thereof.”  Ry  the  second  prayer  of  the  bill,  a  manda¬ 
tory  injunction  is  sought  against  the  defendants,  their  ollieers,  etc., 
to  require  them  to  correct,  in  so  far  as  they  may  be  in  their  posses¬ 
sion,  or  subject  to  their  control,  all  maps  by  them  issued  as  oflicial 
documents  and  purporting  to  show  the  said  parcel  of  land  as  being 
part  of  the  public  domain  or  the  property  of  the  Fnited  States,  so 
that  said  maps  as  corrected  shall  show  said  land  to  be  private  ])rop- 
erty  and  not  the  property  of  the  United  States,  nor  a  portion  of  the 
public  domain :  and  there  follows  the  prayer  for  general  relief. 

The  defendants  have  fded  a  motion  to  dismiss  the  bill,  which 
motion,  under  the  new  equity  rules,  takes  the  place  of  a  demurrer. 
The  grounds  of  the  motion  are  as  follows: 


“(1)  That  the  hill  shows  on  its  face  no  capacity  in  the  plaintiff, 
styled  as  “The  Pueblo  of  Santa  Rosa,”  either  to  begin  or  maintain 
this  or  any  other  suit,  “in  its  own  right,”  or  otherwise,  in  that  the 
bill  fails  to  show  that  the  alleged  “Pueblo”  is  a  body  politic  in¬ 
corporated  or  existing  under  the  laws  of  the  United  States  or  the 
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State  of  Arizona,  or  that  it  is  under  any  law  a  body  politic  and  cor¬ 
porate,  with  power  to  institute  and  maintain  actions  at  law  or  suits 
in  equity. 

“(2)  That,  as  aj)pears  in  and  ^by  the  hill  exhibited  herein  and 
from  well-known  facts  and  laws  of  which  the  court  will  take  judicial 
notice,  there  is  no  such  thing  as  a  “Pueblo'’  in  law  existing  in  the 
State  of  Arizona,  with  the  right  to  hold  or  own  property,  with  the 
privilege  to  sue  or  be  sued,  or  to  institute  or  maintain  in  its 

21  alleged  name  or  own  right,  any  suit  at  law  or  in  equity  in  any 
court;  but,  on  the  contrary,  it  appears  that  said  “Pueblo”  is 

merely  a  settlement  of  Indians  under  the  tutelage  and  control  of 
the  United  States,  occupying  public  lands,  the  legal  title  to  which 
is  in  the  United  States,  bv  sufferance  of  said  United  States,  and 
that  said  settlement  of  Indians  is  without  legal  entity  or  capacity 
to  maintain  this  or  any  suit. 

“(3)  That  in  and  by  the  plaintiff’s  bill,  no  such  title  is  shown  in 
the  so-called  “Pueblo”  as  authorizes  the  institution  and  maintenance 
of  any  action  .or  suit  in  the  name  of  the  “Pueblo  of  Santa  Rosa” 
for  the  relief  sought  as  to  the  lands  mentioned  and  described  in  said 
bill. 

“(4)  That  the  hill  shows  on  its  face  that  the  lands  involved  were 
ceded  to  the  United  States  by  the  repuhlie  of  Mexico  under  the  treaty 
of  Mesilla  (commonly  known  as  the  “(ladsden  Purchase”)  and  that 
legal  title  thereto  is  in  the  United  Slates,  the  Indians  merely  occupy¬ 
ing  the  land  hy  sufferanee  of  the  United  States;  and  that  therefore 
the  United  States  is  a  necessary  party  to  the  suit,  but  has  not,  in  this 
behalf,  eonsented  to  be  sued. 

“(5)  That  the  hill  seeks  to  control  the  discretionary  action  of  the 
defendants  in  matters  e.xclusively  within  their  jurisdiction  under 
acts  of  Congress.” 

In  order  that  the  grounds  of  the  motion  may  be  fully  apprehended, 
an  analysis  of  the  bill  of  complaint  .seems  to  be  requisite. 

The  hill  alleges  that  the  plaintiff’  is,  and  from  time  immemorial 
has  been,  a  town  known  by  the  common  name  of  Pueblo  of  Santa 
Rosa,  and  that  it  is  compo.sed  of  civilized,  sedentary,  agricultural 
and  pastoral  inhabitants,  who  are,  and  from  time  immemorial  have 
h(‘en,  Pueblo  Indians,  known  as  such,  and  living  in  permanent 
houses  in  a  village  of  fixed  and  ])ermanent  location,  built  upon  the 
lands  hereinafter  described,  which  are  said  to  he  situated  within  the 
pie.^ent  County  of  Pima,  in  the  State  of  Arizona,  which  lands  have 
l)cen  granted  and  conceded  to  said  Pueblo  “by  the  laws  and  customs 
of  the  Indians  antedating  the  Spanish  discovery  of  America,  and 
also  hy  the  laws  of  Spain  and  ^lexico,”  the.^e  lands  being  within 
the  territorv  ceded  to  the  United  States  l)v  the  (lad.sden  treat v. 

22  It  is  further  alleged  that  the  inhabitants  of  said  Pueblo 
have  lived,  and  continue  to  live,  in  communal  life  in  said 

Pueblo:  that  they  govern,  and  from  time  immemorial  have  gov¬ 
erned.  them.«elves  and  their  community,  in  accordance  with  definite 
laws,  and  customs  having  the  force  of  law,  which  have  always  been 
obeyed  by  the  inhabitants;  that  at  regular  intervals  they  assemble 
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in  connnon  council,  composed  of  the  adult  male  inhabitants  of  the 
Puchl(»,  and  that  such  councils  have  lc<;islated  on  mattei’s  concerning 
the  Ihichlo  and  its  inhabitants  by  rules  and  decisions  having  the 
force  of  law. 

It  is  alleged  that  these  people  have  always  maintained  a  high 
degree  of  civilization  as  compared  with  the  wild  or  savage  Indian 
tribes,  and  have  always  been  j)eaceable  and  have  never  made  war 
on  white  scttlei*s  or  resisted  established  government. 

It  is  furtlua*  alleged  that  the  inhabitants  of  stud  Pueblo  were  at 
the  time  ai'  the  (ladsden  treaty,  citizens  of  Mexico,  with  large  civil 
and  |»olitical  rights,  and  tluit  they  are  now  citizens  of  the  United 
States  and  of  the  State  of  Arizona.  The  bill  further  alleg(‘S  that 
“the  said  laws  and  customs  of  the  Indians  and  also  the  laws  of 
Spain  and  ef  Mexico  at  all  times  conceded  to  the  plaintiff,  and  the 
plaintiff  claims  and  (‘xercises,  and  from  time  immemorial  luts 
claimed  and  exercistMl*'  all  of  those  rights  and  privileges  that  are 
usually  vt'sted  in  a  municipal  form  of  government  when  established 
by  law.  and  by  reason  of  these  facts  tlie  plaintiff  claims  that  it  is. 
and  from  lime  immemorial  has  been,  under  the  laws  of  Spain  and 
M(‘xieo  and  of  th(‘  United  States  “an  entitv  in  fact  and  in  law  a 
juridical  |H*rson  (‘iititled  to  sue  as  such’’;  and  it  brings  this  suit  in  its 
own  right. 

•id  In  vi(‘w  of  the.<e  allegations  of  the  bill  of  complaint,  a 

(juestion  arises  whether  the  first  two  grounds  of  the  motion  to 
(lismiss  are  maintainalde.  The  lii'st  of  the-'^e  grounds  alleges  that  the 
hill  do(*s  not  .diow  any  capacity  in  the  plaintiff  either  to  bc'gin  or 
maintain  this  or  any  other  suit  in  its  own  right  or  otherwise,  in  that 
the  bill  fails  to  show  that  the  ]»laintilf  is  a  IkxIv  politic  incor]»orate<l 
or  existing  umhu*  the  laws  of  the  United  States  or  the  State  of 
Ai'izona,  or  that  it  is  under  any  law  a  IkkIv  politic  and  corporate, 
with  power  to  institute  or  maintain  suits  at  law  or  in  equity. 

It  is  true  that  the  bill  does  not  allege  in  so  many  words  a  distinct 
grant  of  c(»rporate  charact(*r.  power  and  authority  by  action  of  any 
sf»ver(*ign  powt'r,  under  which  the  inhabitants  of  the  alleged  Pueblo 
have  livcil.  unhss  the  allegation  of  the  bill  to  the  effect  that  ‘^the  laws 
and  eustoms  of  the  Indians,  and  also  the  laws  of  Spain  and  of  Mexico, 
at  all  times  concedt'd  to  the  plaintilf'*  the  corporate  authority  and 
jMAver  claiiiK'd  in  the  bill,  as  (pioted  above.  But  this  bill  does  allege, 
as  a  matter  of  fact,  and  on  this  motion  the  allegation  mu.'st  be  taken 
as  admitted  by  the  defendants,  that  from  time  immemorial  the 
plaintiff  has  exercise<I  and  claimed  to  exercise  the  cor]K)rate  ])ower 
and  powei-s  set  out.  which  include  among  other  things  the  right  and 
power  to  sue  and  be  sued  as  an  entity,  and  to  appear  and  act  as  such 
before  couils  and  governmental  authorities.  Indeed,  the  bill  sets 


out  a  form  of  government  somewhat  similar  in  its  general  charac¬ 
teristics.  to  the  old  New  England  towii.-ships:  a  form  of  government, 
simjde  it  is  true,  (‘ssentially  democratic  in  its  governmental  charac¬ 
ter,  but  etlicacions  as  a  governmental  agency  for  a  simple  ])eople 
living  under  conditions  that  present  none  of  the  complexi- 
24  ti(‘s  of  modern  aggregations  of  people  maintaining  a  varied 
.social  order. 
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The  second  of  the  first  two  grounds  of  the  motion  to  dioiniss 
alleges  that,  as  api)ears  by  the  bill  of  eom])laint,  and  from  well 
known  facts  and  laws  of  which  the  Coui’t  will  take  judicial  notice, 
there  is  no  such  thing  as  a  “Pueblo’'  in  law  existing  in  the  State  of 
Arizona,  with  the  right  to  hold  or  own  j)roperty,  with  the  privilege 
to  sue  or  he  sued,  or  to  institute  or  maintain,  in  its  alleged  name  or 
own  right,  any  suit  at  law  or  in  equity  in  any  court;  hut,  on  the 
contrary,  that  said  “Pueblo”  is  merely  a  settlement  of  Indians  under 
the  tutelage  and  control  of  the  United  Slates,  occupying  public  lands, 
the  legal  title  to  which  is  in  the  Ihiited  States  by  sufferance  of  stiid 
United  States,  and  that  said  settlement  of  Indians  is  without  legal 
entity  or  capacity  to  maintain  this  or  any  suit. 

Assuming,  without  deciding  however,  that  the  plaintift’  has  a 
coi’])orate  character  which  would  enable  it  to  maintain  in  a  Court  of 
the  I’nited  States,  suits  in  the  assertion  or  protection  of  property 
rights,  let  us  consider  for  a  moment  the  character  of  this  particular 
alleged  Pueblo. 

Its  inhabitants  are  Pa])ago  Indians,  who  are  described  in  that 
valuable  publication,  issued  by  the  Bureau  of  American  Ethnology, 
in  the  Smithsonian  Institution,  called  “The  Handbook  of  American 
Indians,”  part  two,  j)age  200,  as 

“.A  Piman  tribe,  closely  allied  to  the  Pima,  whose  original  home 
was  the  territory  south  and  southeast  of  the  Gila  Biver,  es])ecially 
.<outh  of  Tucson,  Arizona,  in  the  main  and  tributary  valleys  of  the 
Bio  Santa  Cruz,  and  extending  west  and  southwe.'it  across  the  desert 
waste  known  as  Papagueria,  into  Sonora,  Mexico.” 

This  authority  further  states  that,  like  the  Pima  Indians, 
‘io  the  Papagos  “subsist  by  agriculture,  maize,  beans,  and  cotton 
formerly  being  their  chief  croi)S,  which  they  cultivated  by 
means  of  irrigation.” 

The  Handbook  further  states: 

“An  extensive  trade  in  salt  from  the  great  inland  lagoons,  was 
formerly  conducted  by  the  tribe,  the  ])roduct  finding  ready  sale  at 
Tiibiie  and  Tucson.  Their  ])resent  principal  cro])s  are  wheat  and 
barley.  They  are  also  stock  raisers,  and  in  recent  years  many  of 
them  have  gained  a  livelihood  by  working  as  laborers,  especially  on 
rai roads  and  irrigation  ditches.  ♦  ♦  ♦ 

“From  early  times  the  Papagos  have  been  known  as  a  frugal  and 
peaceable  people,  although  they  by  no  means  lack  bravery  when 
])re.=sed  by  their  enemy,  the  Apaclies,  from  whose  raids  they  suf¬ 
fered  severely.  Their  typical  dwelling  is  dome-sha])ed.  consisting 
of  a  frame-work  of  saplings,  thatched  with  grass  or  leafy  .«hrul)s.  with 
adjacent  shelters  or  ramada.  These  lodges  are  from  12  to  20  feet 
in  diameter,  and  sometimes  the  roof  is- flattened  and  coverefl  with 
earth.” 

The  same  authority  gives  us  the  Papago  subdivisions  or  settle¬ 
ments,  so  far  as  known,  including  in  the  list  Santa  Bosa.  This  same 
authority,  speaking  of  Santa  Bosa,  on  page  4G0,  states  it  to  be 
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“A  Papago  village  south  of  the  Rio  Gila  and  west  of  Tucson, 
Arizona.*’ 


It  is  further  interesting  to  note  in  this  connection  that,  in  a  report 
of  the  Surveyor  General,  made  in  18G1,  in  pursuance  of  the  pro¬ 
visions  of  the  Act  of  Gongress  of  July  *22,  1854,  (10  Stat.  L.  308'), 
he  reports  on  all  the  Puehlos  in  New  Mexico,  including  the  terri- 
torv  added  to  New  Mexico  hv  virtue  of  the  Gadsden  treatv,  and  which 
new  territory  included  the  land  of  the  Papagos.  The  Surveyor  Gen¬ 
eral  gives  a  list  of  forty-eiiiht  Puehlos,  and  includes  among  them  the 
PueUo  of  Santa  Posa,  which  a])pears  as  numher  foi1y-six  on  the  list 
mentioned.  Klev(*n  such  Pa]*ago  puehlos  are  included,  with  a  total 
population  as  of  the  year  1801  of  3,500  pei*sons,  and  the  list  is 
prefaced  as  follows: 

2G  “Statement  showing  respectively  the  names  of  all  the  In¬ 

dian  Puehlos  in  New  Mexico,  with  their  localities,  popula¬ 
tion,  wealth,  etc.,  and  the  times  when  their  land  claims  were  con¬ 
firmed  bv  Congress  and  when  surveved,  and  the  areas  thereof.” 


This  Papago  tc'nitorv  of  New  Mexico  subsequently  formed  a  part 

of  the  territorv.  later  tlie  State,  of  .\i‘izona. 

« 

The  (Government  in  its  memorandum  ’orief  :«uhmitted  on  behalf  of 
the  motion  under  eonsideration,  delines  a  pueblo  as  a  village  (n*  town, 
and  tile  definition  of  Pueblo  givi  n  on  jiage  318  of  the  “Handbook,” 
from  which  extracts  have  alrc'ady  been  quoted,  is  the  same:  and 
while  the  teian  seems  generally  to  have  been  ap])lied  to  designate 
Indians  who  lived,  or  are  living,  in  pei-manent  stone  or  adobe  houses, 
built  into  compact  villages,  the  “I landltook*’  state's  that  these  villages 
are  found  in  Southern  Colorado.  (\'ntral  Utah,  New  Mexico.  Ari¬ 
zona.  “and  ('Xtend('d  sometiuH'S  to  include  the  .settlements  of  such 
triln's  as  tbc'  Pima  ami  the  Pa]>ago.  who  led  an  agricultural  life.” 

From  the  foreg«>ing.  it  would  seem  that  there  has  long  existed  in 
.Arizona,  the  Pueblo  (»f  Santa  Rosa,  being  a  village  or  town  whoso 
inhabitants  are  a  ]*art  of  the  Papago  tribe  of  Indians,  and  that 
pueblos  of  this  cbaracler  have  long  existed  both  in  .Arizona  and  in 
New  Mexico,  ami  wi'ie  in  existimee  prior  to  the  ac(|uisition  of  this 
territory  by  tlu'  United  .States,  ami.  so  far  as  anything  ap]>ears  to 
the  contrary,  during  the  period  of  Mr-xican  rule,  and  lU'ior  ther(*to. 
during  the  Spanish  rule.  It  may  be  true  that  the  inhabitants  of  the 
Piieblo  of  Santa  Ixosa  ai‘e  an  agricultural  j^eople.  and  have  alwavs 
heen,  but  it  doe<  m>t  follow  from  this  that  they  have  not  had  tlu'ir 
town  or  village,  tilling-  the*  land  which  .stretched  out  and  away  from 
the  town  eu*  village. 

27  \  consideral ion  of  the*  third  and  fourth  grounds  of  the 

motion  to  dismi.'S  re'ejuires  a  furthei*  analysis  of  the  bill  of 
comtdaint. 

The  bill  alh'ges  tb.al  from  lime  iniim  inoi  ial.  ami  since  before  the 
fii*st  exiJorations  of  tlm  .'Spanish  di.'‘Cover('rs.  and  more  than  three 
hundre<l  yeais  prior  to  tin*  institution  of  this  suit,  the  ]>laintiff  has 
owned,  actually  pos.<e.-scd  and  occu])icd  a  tract  of  land  now  situated  in 
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Pinu)  Countv  in  tlic  State  of  Arizona,  eontainiii"  an  area  of  720 
s({uart‘  miles,  more  or  les<,  and  in  and  on  whieh  the  village  where 
the  inhabitants  of  the  ])laintiff  Pueblo  reside,  exists.  The  land  is 
described  by  metes  and  bounds,  and  it  is  alleged  that  during  all  of 
the  jieriod  aforesaid,  it  has  bt'en  exclusively,  actually  occupied  and 
possessed  hy  the  jdaintiif  under  open  and  notorious  elaim  of  right 
and  absolute  ownership;  that  said  ])laintitf  and  its  inhabitants  have, 
during  all  of  said  period,  occu])ied  and  utilized  all  of  said  land  for  the 
purposes  of  agricultuie  and  grazing,  and  have  resided  thereon;  that 
the  boundaries  of  said  land  as  found  in  the  description  hy  metes  and 
bounds  given,  have,  from  time  immemorial,  been  definitely  fixed, 
known  and  r('cognize<l ;  and  the  ownershi]>,  ))ossession,  use  and  oc- 
cipiation  of  said  land  by  the  plaintiff  and  its  inhabitants  have 
been  cotermin-us  with  said  boundaries;  that  Spain,  during  its 
of  sovereignty,  and  later  Mexico,  during  its  period  of  sovereignty 
over  the  tcaritory  including  said  land,  always  rec'ognized  and  never 
dis])uted  the  ownershi])  of  the  same  hy  the  ])laintiff ;  and  it  is  situated 
within  the  boundaries  of  the  territory  ceded  bv  Mexico  to  the  United 
States  by  the  (ladsden  ]mrchase  and  treaty. 

The  bill  alleges  that  at  the  time  of  the  acquisition  from 
28  Mexico  of  the  territory  in  question,  the  plaintiff  was  the  ab¬ 
solute  owner,  with  com])lete,  perfect  and  indefeasible  title  to 
said  land,  against  all  governments,  individuals,  and  of  the  whole 
world  and  since  the  change  of  sovereignty  from  Mexico  to  the  United 
States,  this  title  and  ownei*shi])  has  continued  to  exist,  and  now  exists; 
and  it  is  alleged  that  by  tlie  terms  of  the  (ladsden  treaty  and  of  the 
treaty  of  Guadaloupe  Hidalgo,  the  ownership  of  these  lands  by  the 
plaintiff  was  fdiever  guaranteed  to  it  hy  the  United  States. 

From  the  foregoing,  it  will  he  seen  that  the  hill  nowhei’e  alleges  a 
purchase  by,  or  a  grant  or  deed  to,  the  plaintiff,  of  the  land  in  cpies- 
tion.  The  allegations  show  rather  a  title  hy  possession  and  occupa¬ 
tion  for  a  pfM'iod  of  several  centuries,  a  possession  and  occupation 
which,  it  is  alleged,  was  always  recognized  and  never  disi)uted  (luring 
the  long  ])eriod  of  Spanish  sovereignty  and  later  during  the  period  of 
Mexican  sovereignty  and  control.  These  are  facts  that  are  admitted 
hy  the  motion  to  dismiss,  though  only  for  the  purpose  of  the  moti(m, 
and  the  question  then  arises  whether  this  shows  such  a  title  in  the 
plaintiff  as  entitles  it  to  the  aid  of  the  Court  in  the  manner  sought 
l)v  the  bill. 

t, 

The  acts  of  the  defendants  complained  of  are,  among  others,  that 
they  are  now  otfering  for  entry,  as  part  of  the  public  domain  of  the 
United  States,  all  of  the  land  hereinbefore  described;  that  thev  have 
heretofore  granted  pretended  patents  to  third  persons,  covering  [>or- 
tions  of  said  land  and  are  threatening  to  issue  other  j)retende(l  pat¬ 
ents  to  other  parti(‘S  of  other  portions  of  .said  land;  that  they  have 
!'(  peatedly  tres])assed  upon  .said  lands,  and  are  threatening  to  continue 
such  tiespasses,  and  are  threatening  to  enter  ujkui  said  land 
20  and  there  to  make  surveys,  under  the  claim  that  .<aid  lands 
aie  a  portion  of  the  public  domain  of  the  United  States,  and 
are  the  property  of  the  United  Stales  and  not  of  the  plaintiff;  and 


always 

iieriod 
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llint  llu'v  liavo  causoil  to  lx*  and  ciiTulated.  and  art*  now 

pnhlishin^  ainl  circulatinir,  and  thrtatt‘nin<>:  to  continue  to  ])ublish 
and  circulate,  maps  purporting  to  be  ollicial  maps  of  the  I)c])arlmcnt 
of  the  Interior,  showing  said  land  as  a  part  of  the  |)ublic  domain  of 
the  United  States,  and  that  these*  acts  will  throw  a  cloud  upon  the 
title  of  the  plaint ilf  t<»  sai<l  land,  and  will  cause  many  persons  to 
attempt  to  .settle  upon  the  land  ami  enter  the  same  in  the  Land  De- 
paitnu'nt  of  the  rnit(*<l  States,  and  that  the  ])lainilf  will  he  unable 
to  remf)ve  such  persons  without  a  i»reat  mult i])licity  of  suits:  that  jmr- 
suant  to  the  Act  of  (’oniinss  of  .lune  ]»rovidin<j;  for  the  ad¬ 

mission  of  Arizona  as  a  state  of  the  Union,  the  United  States  granted 
to  said  State  mort*  than  *2. 00(1.0(10  acies  of  land,  which  was  to  be  s(‘- 
lected  und(‘r  tlu*  din'ction  and  subject  to  the  approval  of  the  defend¬ 
ant  Secr(‘tarv  of  the  Interior,  fiom  the  publie  lands  of  the  Unit(*d 
Stat(s  within  the  limits  of  .<ai<l  State  by  a  commission  of  State  ofHcers ; 
ami  that  for  tlu*  pur]>ose  of  such  s(  lection.  th(*  State*  miiiht  procure 
the*  surv(*y  of  the  United  States  juihlie  lands  within  said  State,  to  be 
surveyed  in  the  manner  jerescrihed  by  the  Act  of  (’on.ij;ro.ss,  approved 
Au.iiust  IS.  ISOI:  and  te)  ])rocure  such  sui'vey.  and  in  order  to  make 
the*  said  sdi'ction.  the  State*  of  Arizona  has  ajtplied  to  the  elefenelant 

( ’emmissione*!*  <>f  the*  (h*ne*ral  Land  0(lie*e  foi*  the*  suivev  of  certain 

« 

lamls  in  Arizona,  im-lueliiu!:  all  e>f  that  hehaminLi:  to  the  plaintiff;  ami 

that  this  applie*{etie»n  has  been  uranteel  by  the*  elefemlants.  ami 
MO  fen*  thi<  piupeese*  aiitheuizeel  the*  Surve*ye)r  (lene*ral  of  Arizona 

to  imme*eliate‘lv  surve*v  saiel  land,  ami  that  saiel  Sui  vevor  den- 
•  *  «. 

eral.  actinii  unde*r  this  authoiity.  is  m»w  surveyvinij;.  e>r  is  ahe)ut  te) 
suivey.  all  e»f  the*  plaintiff’s  land  fe)r  the  purpose  e>f  e*nahlin<z;  Arizona 
to  .select  ami  appreepriate  to  it.<e*lf  all  ora  ]»art  of  saiel  laml.  And  the*re 
are  othe'i*  alle*i:atie)ns.  all  eif  whie*h  with  meere  eer  le*.«is  particularity 
show  that  the  Unite'd  State*s.  ae'tine;  thioiuih  the  ele*femlants.  are  treat- 
in.ii  the  lands  e)f  the*  plaintiff  as  ]>uhlie  ehnnain  ami  are  elisjeeesinji;  e)f 
it,  e)r  intemlinu:  to  dis])e)se  e»f  it.  in  ceeiiformity  with  either  general  eer 
special  acts  of  (’emgre'ss  authe)i*izing  such  dispeesition. 

It  is  tee  he  mete'd  that  the  plaintiff  has  neve*r  .nought  tee  obtain  a 
iee*ognitie»n  e>f  its  title  by  the  Unite*d  .'>tate*s,  allhoimh  the*  oj»pe»rtunit v 
te)  do  so  has  he-e'n  eejeen  to  it  by  the  jireevisieens  e»f  the  Act  of  (’ongress 
of  Julv  22.  1S.)4  (10  Stat.  o(tS),  and  bv  the  later  act.  creatiiiLi,  the 
ce)urt  of  }>rivate  laml  e-laims.  (20  Stat.  Sol.) 

The  jelaintiff.  Imwever.  claims  that  it  was  not  rcejuire'el  to  elo  tins, 
because  the  language  of  the*  act  estalelishing  the  ce)urt  of  private  laml 
claims  le*ft  it  eeptional  with  tho.<e  who  claimed  a  perfect  title  of  ge)ing 
into  saiel  court  lor  the  purjeose  e)f  having  such  title*  confirmeel.  and 
this  e*e)ntentie)n  is  sustaine*el  by  the  language  e)f  the  Uniteel  States 
Sujereme*  (’ouit  in  the*  e*ase  e)f  Ainsa  vs.  Xe*w  Me*xie*o  ami  Arizona 
Kailroael  deunpan v,  ITo  U.  S.  70;  ami  Kie'harelson  vs.  Ainsa.  2 IS 
U.  S.  2S0 :  ami  the  jelaintiff  claims  that  its  title  to  the  claim  lues  al¬ 
ways  be*e*n  ]>e‘rfe“e*t. 

Hut  we*  have*  here  a  e*ase  e»f  laml  e*laimcel  te>  he  owne'el  in  fee  simple 
by  a  village*  e)r  town  in  its  e)wn  e*oi’])orate*  right.  Thei'e  is  no  e)wne*r- 
ship  alle-ged  in  the  inhabitants  of  this  village  or  town,  they  occupying 
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(lie  hind  ill  question  in  eominon  as  inhabitants.  The  title  is 
elainied  by  the  town,  the  Pueblo,  itself. 

When  the  United  States  aequired  sovereij^n  ])ower  over  the 
territory  whieh  ineludes  this  land,  the  town  or  village  became  sub- 
j(H*t  to  that  sovereignty  and  this  plaintiff  Pueblo  at  most  could  only 
claim  that  the  United  States  had  continued  to  recognize  it  as  an 
agtaicv  of  local  government,  so  long  as  it  saw  fit  to  do  so.  It  cannot 
seriously  be  doubted  that  the  United  States  at  any  time  might  have 
put  an  end  to  the  political  character  of  the  plaintiff  Pueblo,  and 
when  we  consider  the  fact  that  the  inhabitants  of  this  Pueblo  were, 
and  are,  Indians  belonging  to  the  Papago  tribe,  and  when  we  re¬ 
member  the  sw(*eping  authority  and  control  exercised  by  the  United 
States  over  the  Indians,  and  such  authority  frequently  sustained  by 
the  highest  tribunal  in  the  land,  no  room  to  challenge  its  power 
any  longer  exists.  Bernal  et  al.  vs.  Lynch  et  ah,  My  Cal.  135,  affirmed 
9  Wallace  315;  City  of  Monterey  vs.  Jacks,  139  Cal.  5t’2,  affirmed 
2tt3  V.  S.  3()().  Also  Urisar  vs.  ^icDowell,  (i  Wallace  333,  372.  And 
this  ])ower  the  Court  thinks  extends  over  the  lands  claimed  by  the 
plaintiff*  Pueblo.  The  Court  has  no  business  to  concern  itself  with 
the  policy  of  the  Government  in  exercising  its  power,  if  it  exists. 
That  it  does  exist  with  respect  to  the  land  claimed  by  an  Indian 
Pueblo  is  clearly  recognized  in  the  ca.se  of  United  States  vs.  Sandoval, 
231  U  S.  2<S.  It  is  true  that  in  that  case  the  Court  did  not  have  be¬ 
fore  it  a  suit  whieh  directly  involved  a  (picstion  of  a  claim  to  owner- 
shij)  in  fee  sim])le  by  a  piu'blo  as  against  the  United  States.  That 
case  was  a  criminal  prosecution  for  introducing  intoxicating  li({Uors 
into  the  Indian  country,  the  Pueblo  of  Santa  Clara,  in  the  State  of 
New  Mexico.  The  )>rosecution  had  been  instituted  under  an 
32  Act  of  Congre.'ss  making  it  a  punishable  offense  to  inti'oduce 
intoxicating  liquors  into  the  Indian  country,  and  by  virtue 
of  a  later  act,  the  New  Mexico  enabling  act.  Congress  in  terms  de¬ 
fined  land  owned  and  occupied  by  Pueblo  Indians  as  Indian  country 
within  the  meaning  of  the  Act  prohibiting  the  introduction  of  in¬ 
toxicating  li(|Uor  therein.  In  the  cour.se  of  its  ojunion,  disj)Osing  of 
the  contention  thus  made,  the  Court  uses  this  language,  jaige  4S: 


“It  is  al.'^o  said  that  such  legislation  cannot  be  made  to  include 
the  lands  of  the  Pueblos,  becau.se  the  Indians  have  a  fee  simple 
title.  It  is  true  that  the  Indians  of  each  pueblo  do  have  such  a 
title  to  all  the  lands  connected  therewith,  exeej)ting  such  as  are  oe- 
cu])ied  under  executive  orders,  but  it  is  a  communal  title,  no  indi¬ 
vidual  owning  any  separate  tract.  In  other  words,  the  lands  are 
public  lands  of  the  ])ueblo,  and  so  the  situation  is  essentially  the 
.<ame  as  it  was  with  the  Five  Civilized  Trilx's,  whose  lands,  although 
owned  in  fee  under  patents  from  the  United  States,  were  adjudg(‘d 
subject  to  the  legislation  of  Congi’c.^s  enacted  in  the  exercise  of  tlie 
Government's  guardiamship  over  tho.se  tribes  and  their  affairs. 
Stephens  vs.  fJierokee  Nation,  174  U.  S.  445.  488;  Cherokee  Nation 
vs.  Hitchcock,  supra:  Heckman  v.  Lhiited  States,  224  U.  S.  413; 
Gritts  V.  Fisher,  id.  340;  United  States  v.  Wright,  .supra.  Consider¬ 
ing  the  reasons  which  underlie  the  authority  of  Congress  to  prohibit 
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tlio  ini  reduction  of  licjuor  into  tlio  Indian  country  at  all.  it  .<ooins 
jdain  that  tln.-^  autluaity  is  siillicicntly  comprehensive  to  enable  Con- 
jiies<  tu  apply  the  prohibition  to  the  lands  of  the  Ihiehlos.  * 

While  it  does  not  ap]»ear  that  the  (h)vernment  has  ever,  until  the 
events  leadin<>:  up  to  the  institution  of  this  suit.  undcTtaken  to  exert 
any  authority  over  the  land  ]»articulaily  d(‘scril)e<l  in  the  hill  of 
complaint  as  heloniiinjj;  to  the  plaint itf.  the  Court  lak(‘S  judicial 
notice  of  the  fact  that  with  resp(‘et  to  other  Tapano  Indian  lands,  it 
has  (juite  fre(jU(‘ntly  (‘xertc'd  its  claimed  authority  and  ])ower.  ddu^ 
has  taken  tin*  form  of  creatinii.  l»y  e.\(*cutive  orders.  Indian  reserva¬ 
tions.  A  list  of  these  suhmitliMl  hv  counsel  for  the  defendants  is  a^ 
follows: 

;5:>  No.  1.  San  Xavier  lleservation.  I>y  President  Crant,  .Inly 

1.  IST  I.  See  Kxccutive  oi'ders  relatimr  to  Indian  Reservations 
from  Mav  11,  1S:k),  to  Julv  1.  Ihl2.  Wash.,  (lov.  Pt.  Otiice.  PM2. 
at  p.  2^1. 

No.  2.  Cila  Rend  Re.^ervation.  Rv  Pres.  Arthur.  I)ec.  12,  18S2. 

•‘Executive  Orders.”  etc.,  p.  14. 

Note. — On  June  17.  Ih0‘).  Pk's.  Taft  “re.stored  to  the  ])uhlic  do¬ 
main”  Sec.  lt>  and  .«jectie>ns  10  to  Ot).  of  lands  within  this  n ‘.nervation. 

executive  Orders,  etc..  ]>.  14. 

Xo.  0.  (’reated  hy  Pre^.  Taft.  June  1<>.  1011.  heiiu^  a  ])ai1  of  Si‘c. 
7.  Township  2l  S..  Ihmce  0  K..  (iila  and  .Silt  River  Meridian. 

Executive  Orders,  etc.,  p.  20. 

Xo.  4.  Pa]>airo  reservation,  created  June  10,  1011,  by  Pres.  Taft, 
situate  in  Township  17.  Ran^e  5. 

Executive  Ordei's,  etc..  i>.  20. 

XoTE. — The  description  of  Xos.  0  ami  4.  as  civen  in  “Executive 
Orders.”  etc.,  were  amemled  and  modihed  bv  Executive  Order  Xo. 

ft 

lOo.').  dated  December  1012. 

Xo.  .').  Cocklehurr.  Tat-Mahmeli  (or  Tat-murl-ma-kot ) .  and  Cliiu- 
Chiuschu  (or  Chur  Chaw).  Created  Mav  2S,  1012,  bv  onler  of  Pres. 
Taft. 

Executive  Orders,  etc.,  ]>.  24. 

Xo.  0.  .\h-Chin,  etc.  (Maricopa),  created  bv  order  of  Pres.  Taft. 
May  28.  1012. 

Executive  Ordei's.  etc.,  ]>.  24. 

Xo.  7.  Re.'servation  at  Raboquivari.  ert'ated  bv  Pres.  Taft.  Dec.  o. 

1012. 

Executive  Order  Xo.  1057). 

The  ])ower  to  establish  such  reservations  has  Ion"  been  recouniziMl 
by  the  Courts.  (Jrisar  v.  McDowcdl.  0  Wall.  O)!;.*);  and  re.^ervatioii"; 
thus  estahli.<shed  have  beiai  recoeniz('(l  by  Coniire.'^s  in  its  enact¬ 
ments.  24  Slat.  OSS.  sec.  1  :  and  in  addition  ha*:  "ranted  a  ri"ht  of 
way  to  the  .\iizona  Southern  Railroad  Com])anv  throu"h  one  of  th(‘ 
]'a])a"o  Indian  re.<ervations  thus  estahli.Aied  in  Arizona,  22  Stat. 
200:  and  a  riiiht  of  way  to  tlu‘  Citrous  Water  Com])any  acro.^s  the 
Pa?)a"o  Indian  n'servation  in  Maricopa  County.  Arizona.  2.")  Stat. 
G20.  It  has  made  approjiriations  in  connection  with  such  reserva- 
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lions,  and  in  addition  lias  apj>ropriatcd  money  for  the  improve¬ 
ment  and  sinking  of  wells,  ete.,  for  eight  Papago  villages  in 
Southern  Arizona.  This  was  done  hy  an  Aet  of  Congress  a]>- 
proved  August  1,  1014  (dS  Stat.  583.  588,  594),  and  by  this 
same  Aet  it  appropriated  $5(),0()0.()()  to  furnish  school  facilities  for 
the  children  of  the  Pajiago  tribe  of  Indians  in  Arizona,  a  part  of 
which  was  stated  by  counsel  for  the  defendantvS  it  is  proposed  to 
expend  in  the  Plainlilf  \  illage  or  Town  of  Santa  Rosa;  and  hy  the 
same  aet  an  appro])riati()n  was  made  for  nomadic  Papago  Indians  in 
Pima  County,  Arizona.  The  defieieney  aet  of  April  G,  1914  (38 
Stat.  312,  33*2)  contains  an  item  for  the  nomadic  Papago  Indians  of 


Arizona. 

It  thus  is  seen  that  the  political  de]iartments  of  the  Government 
have  for  a  considerahle  period  of  time  claimed  and  exercised  power, 
authority  and  control  over  the  lands  occupied  by  the  Papago  In¬ 
dians. 

In  summing  up  the  matter,  the  case  presented  by  the  hill  involves  a 
claim  of  corporate  existence  on  the  part  of  the  plaintiff  that  de¬ 
pends  u])on  user  of  such  cor]K)rate  power  and  authority  and  not  hv 
virtue  of  a  grant  by  any  .'Sovereign  j)ower  whatsoever,  unless  it  h(‘ 
in  the  rather  vague  allegations  that  the  laws  and  customs  of  the 
Indians  and  the  laws  of  Spain  and  of  Mexico  at  all  times  “conceded” 
to  the  plaintiff  the  character,  power  and  authoritv  claimed.  Nowhere 
is  there  pointed  out  to  the  Court  a  grant  which  has  conferred  cor¬ 
porate  power,  hut  the  claim  .«eems  1‘ather  to  be  based  upon  the  theory 
that  because  some  of  said  laws  and  customs  recognized  the  existence 
of  |)uehlos  of  the  kind  that  the  plaintiff  is  alleged  to  be,  that  there¬ 
fore  they  have  expressly  recognized  this  particular  plaintiff  as  such 
a  pueblo. 

35  As  has  been  pointed  out.  no  express  grant  of  the  land 

claimed  hv  the  plaintiff  is  alleged  ever  to  have  been  made  bv 
Spain.  Mexico,  or  the  United  States.  It  has  never  .sought  to  obtain 
from  the  I’nited  States  .a  recognition  of  its  claim  of  title. 

The  inhabitants  of  the  Pueblo  ])rohably  do  not  exceed  a  few 
hundred  in  number.  The  ])ermanent  character  of  the  town  or  vil¬ 
lage  is  at  least  doubtful  when  tested  by  what  is  clearly  recognized 
as  an  Indian  Pueblo,  and  it  is  claiming,  under  such  circumstances, 
a  fee’  simple  title  in  absolute  unrestricted  ownership  of  720  square 
miles  of  land,  more  or  less,  under  a  description  by  metes  and  bounds, 
whose  beginning  point  is  at  least  exceedingly  vague,  commencing,  as 
it  is  alleged  to  do  in  the  bill  of  complaint,  “at  a  point  or  place  known 
as  Kabitque  or  Mountain  Logia  plain,” 

The  Court  is  of  the  opinion  that  the  suit  thus  instituted  cannot  be 
maintained.  The  motion  to  dismiss  is  granted,  and  an  order  will  be 
signed  aceordinglv. 

F.  L.  SIDDONS, 

Justice. 


April  11,  1916. 
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Decree. 

Filed  April  25,  1016. 

*  *  *  4c  «  4c 

This  eaiise  came  on  to  he  heard  on  defendants'  motion  to  dismiss 
the  lull  of  complaint  and  was  arjiued  hy  counsel:  whereupon,  on 
consideration  thereof,  the  court  heinii  fully  advised  in  the  premises, 
it  is.  this  25th  day  of  April,  iOlB, 

BB  Ordered,  adjudged,  and  decreed,  that  the  motion  to  dismiss 

he.  and  the  same  is  hereby  sustained,  and  that  the  hill  of 
complaint  herein  file<l.  he,  and  the  same  herehy  is,  dismissed,  with 

costs  to  the  defendants  tr)  he  taxed  hv  the  clerk. 

« 

Bv  the  court: 

F.  L.  SIDDOXS, 

Justice. 


From  the  above  decree  an  aj^peal  is  entered  hy  the  ]daintitf  in 
op(*n  ('ourt  to  the  Court  of  A])peals  of  the  District  of  Columhia  and 
the  ]»enalty  of  the  hf?nd  is  fixed  at  .$100.00  or  $50  cash  deposit  in 
lieu  of  bond. 

F.  L.  SIDDOXS, 

Justice. 


.  I  ssig  nment  of  E  rro  r. 

Filed  June  15,  lOlB. 

4c  ♦  4c  4c  4c  4c  4c 

The  Court  erred  in  ^rantinjr  the  motion  of  the  defendants  and 
dismissing  the  hill  of  complaints. 

KAT.PIl  8.  KOUXD8, 
IIEXRY  r.  BLAIR. 

Attorneys  for  Plaintiff. 


Memorandum. 

June  0.  1910. — Mandate  of  Suf>reme  Court  of  the  United  States 
reversin^x  decree  of  Court  of  Appeals  filed. 

37  Answer. 

Filed  June  9,  1919. 

4c  4c  4c  ‘  4c  4c  4c  * 

Come  now  Franklin  K.  Lane,  Secretary  of  the  Interior,  and  Clay 
Tallman,  Commissioner  of  the  General  T.and  Ofhee,  hy  their  at¬ 
torneys  and  subject  to  the  ruling  of  the  court  upon  the  motion  to 
dismiss  the  hill  of  complaint  for  want  of  authority  hy  the  attorneys 
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of  record  to  sip:n  the  some  or  represent  the  alleged  plaintiff  and 
affidavits  filed  with  .<nid  motion,  answering  said  amended  bill  of 
complaint,  say: 


1.  That  the  alleged  ])laintin',  the  lio-ealled  Pueblo  of  Santa  Rosa, 

has  not  now  nor  ever  lias  had  anv  existence  as  a  Pueblo  and  that 

« 

neither  the  Indian  inhahitants  of  the  scattered  villages  in  the 
Santa  Rosa  A'allev  in  Pima  ronnty.  Arizona,  nor  the  said  villages 
or  communities  therein,  nor  any  one  thereof,  has  any  corporate  or 
(piasi  corporate  existence',  organization  or  entity,  nor  do  they  con¬ 
stitute  a  jniehlo  or  a  cor]>orate  entity  acting  under  a  common  name 
or  as  a  unit  with  alcaldes  and  council,  or  other  governing  body. 

'2.  The  inhal>itants  of  the  said  Santa  Rosa  Valley  are  Papago  In¬ 
dians,  ignorant,  illiterate  and  wholly  unfamiliar  with  legal  forms 
or  procedure,  and  have  no  definite  organization  nor  generally  recog¬ 
nized  chief  or  council  or  other  governing  body  but  the  said  Indian 
villages  are,  and  each  of  them  is.  what  is  known  in  the  Spanish  law 
and  language  as  a  “rancheria*’  and  in  the  Mexican  law  and  language 
as  a  ‘hemtiorah'.”  a  small  aggr(‘gati(»n  of  ]>ersons  living  in  the  same 
neighborhood,  without  definite  organization  or  systematized 
.SS  communal  ('iitity,  usually  defined  as  a  hamlet  of  huts  or  group 
of  Indian  huts,  whih*  the  Indians  term  these  summer  ranch- 
erias,  Ooitak,  meaning  fields. 

3.  The  said  scattered  villages  or  communities  in  the  said  Santa 
Rosa  \hdley  have  not  now  nor  ever  had  as  a  coiporate  entity,  and 
none  of  them  now  has  or  ever  had,  as  such  corporate  entity,  title  to 
anv  land  in  .«aid  Santa  Rosa  Valiev. 


4.  These  scattered  villages  or  communities  in  Santa  Rosa  Valley 
have  not,  nor  has  any  one  or  more  of  them,  authorized  the  institu¬ 
tion  or  maintenance  of  this  suit  by  the  attorneys  of  record  who  pro¬ 
fess  to  ref)i'e.«ent  th(‘  said  alleged  plaintiff,  the  so-called  Pueblo  of 
Santa  Rosa,  nor  ratified  or  approved  the  acts  of  the  said  attorneys 
in  bringing  or  prosecuting  the  same. 

T).  Neither  the  said  seattend  Indian  villages  or  communities  nor 
the  individual  Indians  therein  had  any  knowledge  whatsoever  of 
the  institution  or  pc'udeney  of  this  suit  until  long  after  the  same 
had  been  brought  nor  until  they  were  informed  thereof  by  re[)re- 
sentatives  of  the  Indian  Rureau.  and  the  institution  and  maintenance 


thereof  bv  the  said  attoriu'vs  were,  and  are.  whollv  unauthorized 
by  the  said  villages  or  any  of  them,  or  by  the  Indians  inhabiting 
said  region. 

Further  answering  said  amended  bill  of  complaint,  defendants  say: 

I.  That  the  Papago  Indians  who  inhabit  the  Santa  Rosa  Valley, 
Pima  County,  Arizona,  are  of  the  Pima  stock  of  Indians  and  are 
entirely  distinct  in  language  and  culture  from  the  Pueblo  Indians 
in  New  Mexico  and  are  a  .semi-nomadic  people  a  greater  part 
.3!)  f>f  whom  inhabit  Arizona  and  Northern  Mexico  and  have 


never  lived  in  such  pueblos  or  villages  as  are  occupied  by  the 
Pueblos  of  New  Mexico,  hut  live  and  have  always  lived  in  scattered 
communities  or  villages  or,  as  termed  by  the  Indians  Ooitak,  fields. 

The  Papago  Indians  who  live  in  the  Santa  Rosa  Valley  have  never 
had  a  common  name  of  ‘‘Pueblo  of  Santa  Rosa”  or  any  other  com- 
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mon  nnino  to  designate  tlio  sai<l  Indians  as  a  definite  organization 
or  coininunal  entity  or  as  a  “Piieido’*  as  tliat  term  is  used  to  denote 
a  eoinniunity  with  definite  f)rganization  or  witli  certain  political, 
civic  or  ]n*operty  rights.  The  Papago  Indians  are,  in  a  limited 
sen.'^e,  an  agricultural  and  pastoral  p(*o]>le,  known  hy  their  kin.«men, 
the  Piiuas.  hy  th(‘  Iiulian  nam(‘  moaning  ‘hlosert  |)Cople,”  while  the 
Piinas  iidiahit  the  (lila  Kiver  .section  in  Arizona,  and  are  known 
to. the  raj)agos  hy  the  (luliau  name  m(‘auiug  “river  people.”  But 
neithei’  th(‘  Pinias  nor  the  Pa)>agos.  who  are  of  Pima  stock,  are 
known  ainong  tln'inselves  or  hy  the  white  ])eople  as  Pueblo  Indians. 

The  Pnehlf)  Indians  <»f  X(‘W  Mexi(*o  liavi*  always  had  a  definite 

■ 

organizati(»n  and  a  well  <lefined  form  of  government,  with  alcaldes, 
geiuu'als,  captains  and  councils  regularly  selected  and  definitely  or¬ 
ganized,  whil(‘  the  PajKigo  Indians  while  governing  themselves  in 
accordance  with  certain  laws  and  customs  iclating  to  matters  mainlv 
of  religion  or  >nperstition,  have  always  had  only  a  very  loose  or¬ 
ganization  an<l  no  fixed  systenn  of  law,  and  the  selection  of  their 
chiefs  is  casual  and  nn'vsti'inatic.  and  their  entire  communal  life 
loos«‘  and  ind(‘finite. 

'^riie  said  ln<lians  iidiahiting  the  Santa  Posa  \'alley  have  no  com¬ 
mon  name  save  the*  tribal  name  of  Pa]>ago  Indians  and  the 
40  t('rm  Santa  Posa  Indians  is  an  indefinite  one  use<l  hy  the 
white  people  to  d(‘signate  all  of  tlu'  Indians  who  occn])y  scat- 
tere<l  rancherias  oi-  villages  in  the  Santa  Posa  \hdlev;  the  said 

In<lians  of  tin*  Santa  Posa  A’allev  have  not  now  or  ever  had  the 

• 

right  and  ])ow(‘r  to  take  and  dis|>os(‘  of  real  property  nor  the  right 
to  act  as  an  (‘iitity.  nor  have  they  ever  maintained  a  town  organiza¬ 
tion  or  government,  nor  do  .<aid  Indians  nor  the  villages  in  said 
\"all(‘v  of  Santa  Posa  eonstitute  an  entitv  in  fact  or  in  law  or  a 

•  t 

juristic  person. 

Th(‘rc  are  mniM'i’ons  scattered  villages  in  the  Santa  l^i'^a  \’allev. 
and  mountains  sni rounding  sam(‘.  inhahit(*fl  hy  the  Papago  Indians. 
Among  th(‘S(‘  is  the  village  of  Knarshi  oi‘  Knarchi.  also  called  .\rchi. 
l»erhaps  th«‘  oldest  sc'ttlenu'iit  in  .sn<l  valley,  and  l»eing  foiinerly  the 
largt'st  raneheii.a  in  the  Papago  country.  In  tlu*  villag<*  of  Kiiarchi 
ther(‘  are  m)w  mdv  about  six  oi‘  eight  fanjilie<  oeenpying  groups  of 
huts  similar  to  those  described  by  Lnmholtz  in  “N(*w  Trails  in 
Mexico  (  1012)*'  ]>ag('  7.  as  follows: 


The  dwellings  her(‘.  rectangular  in  shape,  are  usually  adolie  huts 
or  light  sheds  ma<le  <if  sunflower  stalks  nlaced  upright,  three  or  four 
sahnaro  ribs,  which  an*  tied  horizontally,  binding  the.^e  together. 
The  walls  are  usually  plastered  both  inside  and  out  with  mud  mix(‘<l 
with  .«5traw:  the  uprights  are  forked  ]»ol(‘s  of  m(‘Z(pnte  and  the  same 
kind  of  a  note  always  stands  in  the  middle  of  the  house  to  support 
the  roof.  The  rafters,  too.  are  of  mez(|nite.  the  roof  consisting  be¬ 
sides  of  a  lay(‘r  of  eoai*st‘  gra.<s  calb'd  s;\caton  and  anotlu*!*  of  wheat 
.«;traw,  f»n  too  of  which  is  placed  mud.  The  loof  is  slightly  rai.<ed 
in  the  tniddle  in  order  that  tlx*  rain  may  more  easily  run  ofi’:  the* 
floor  is  earthen.  Huts  made  of  upright  ocotillo  sticks,  hut  otherwis* 
similar,  are  also  .s(*en.  A  window  is  rar(*ly  found  in  the  houses. 
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Oencrally  there  is  attaelied  In  tlie  liouse  a  shed  called  in  Spanish 
jacal,  a  light  roof  resting  on  four  or  six  forked  upright  poles,  which 
furnishes  a  grateful  shade.  Here  the  cooking  is  done,  and  here  the 
family  is  usually  found  sitting.  The  dwellings  in  the  rest  of  the 
Papagueria  are  of  a  similar  ty])e,  real  adohe  houses  being  seldom  met 
with.  The  dome-shaped  grass  huts  of  the  natives  are  also  not  uncom¬ 
mon  in  the  interior  districts  of  southern  Arizona. 

\  1  Another  of  these  scattered  villages  of  the  Santa  Rosa  Valiev 

is  the  village  of  Anegam,  three  miles  north  of  Kuarchi,  which 
is  a  distinct  community  of  about  44  family  grou])s  of  huts  and  267 
inhaldtants.  Ak-Chin  is  another  village  containing  25  family  grouj^s 
of  huts  and  a  po])ulation  of  126.  It  is  located  about  five  miles  south¬ 
west  of  Kuarchi.  (^uewa  or  Kvivo,  meaning  ‘T.ow  Down”  or  “Be¬ 
low”  is  another  name  for  Kuarchi.  Ki-a-chie-muck,  meaning 
“hurned  cactus  seed”  is  another  village  located  between  Kuarchi  and 
Ak-(4iin,  l>eing  inhabited  by  2)10  Indians  divided  into  sixty  family 
grou|>s  of  huts,  and  is  now  the  largest  rancheria  in  the  Santa  Rosa 

\5dlev. 

« ' 

The  defendants  denv  that  anv  one  of  these  villages  in  the  Santa 

•  #  * 

Rosa  \5dley  is  known  by  the  common  name  of  Pueblo  or  Santa  Rosa. 
The  term  Santa  Rosa  is  of  Spanish  origin,  and  is  indiscriminately 
ap])lied  to  a  stretch  of  cf)untrv  of  imletinite  limits  eml)racing  the 
al>ove  mentioned  villages  and  cei’tain  mountain  settlements  not  herein 
nana'd. 

These  scattered  villages  ai'C  all  composed  of  huts  such  as  herein- 
h(‘fore  described,  and  these  huts  are  utterlv  different  in  architecture 
and  character  from  the  compact,  thick  walled  and  substantial  build¬ 
ings  of  the  Pueblo  Indians,  from  one  to  seven  stories  in  height  and 
which  style  of  arehitecture  and  high  grade  of  culture  gave  to  the 
latter  Indians  the  name  of  Pueblo  Indians. 

In  the  village  of  Anegam  there  is  a  deei)  well  sunk  bv  the  govern¬ 
ment  for  the  benefit  of  the  Indians.  In  the  village  of  Kiachiemuck, 
the  government  has  sunk  a  deep  well  and  built  a  day  school  for  the 
Papago  Indians.  All  of  the  Indians  of  the  Santa  Rosa  Valley 
42  are  under  the  control  and  supervision  of  the  Papago  Agency, 
now  located  at  Sells,  formerlv  Indian  Oasis,  which  is  the 
center  of  the  Papago  country,  where  new  liuildings  have  been  erected 
and  occupie<l  consisting  of  cottages,  offices,  barns  and  warehouses,  and 
where  the  government  maintains  for  the  aid  and  assistance  of  these 
Indians  a  physician,  fanner  and  a  stockman  and  other  employes. 
Contracts  and  plans  are  now  in  process  of  completion  for  the  erection 
of  a  hospital  for  which  purpose  the  sum  of  $15,000  has  been  allotted 
and  $10,000  has  been  appropriated  by  Congress  by  the  Act  of  May 
25,  101(S,  for  the  purpose  of  fencing  this  Reservation  where  it  touches 
the  Mexican  border.  There  has  been  annually  a])?)ropriated  hv  Con¬ 
gress  since  1914  $20,000  for  the  improvement  and  sinking  of  wells 
for  Papago  villages  in  this  Reserv’ation.  This  Indian  agency  was 
formerly  quarterecl  near  the  San  Xavier  Mission. 

The  defendants,  therefore,  deny  that  the  alleged  plaintiff  is  and 
from  time  immemorial  has  been  the  town  or  Pueblo  of  Santa  Rosa 
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and  except  as  herein  set  out.  deny  all  of  the  other  material  allega¬ 
tions  of  Paragraph  I  of  the  amendo<l  hill  of  complaint. 

II.  Defendant.^  admit  the  allegations  in  Paragraph  TI  of  the  said 
amenderl  hill  of  complaint. 

III.  Defendants  deny  that  for  more  than  300  years  ])rior  to  the 
bringing  of  this  action  the  alleged  Piiehlo  of  S'anta  Kosa  has  owned, 
possessed  and  occupied  the  tract  or  ])arcel  of  land  in  Pima  County. 
Arizona.  descril>ed  in  said  amended  hill  of  comjelaint,  hut  allege  the 

de.scription  of  said  land  in  said  hill  of  complaint  is  taken  from 

43  a  pretended  deed  purportcMl  to  l)e  executcfl  hy  one  Luis  on 
l>ehalf  of  the  inhahitants  of  certain  villages  in  the  Santa  Kosa 

Valley,  a  co|)y  of  which  is  tiled  herewith  as  Exhibit  ‘hV”  and  is  praye'd 
to  he  rt'ad  as  a  pail  of  this  answer.  This  said  pretended  deed  is 
one  of  .‘sixteen  such  instruments  in  writing.  ea(*h  being  date<l  in 
December,  ISSO.  in  all  of  which  one  Kohert  F.  Hunter,  Trustee,  is 
the  grantee,  hut  for  whom  tlu'  said  pietended  grantei'  is  trustee  dot>s 
not  appear,  while  in  each  of  said  deeds  a  certain  alleged  chief  (»f 
.some  Papago  village'  or  villages  is  naiiK'd  as  grantor.  In  the  said 
pretended  deed  purj)orting  to  he  a  conveyance  on  hi'half  of  the  vil¬ 
lage  of  Santa  Kosa.  the  instrument  purports  to  he  “made  by  and  be¬ 
tween  Luis.  ra]>tain  of  the  Village  or  pueblo  of  Santa  Kosa.  in  the 
Territory  of  Arizona,  for  himsi'lf  and  the  inhabitants  of  said  Adllage 
and  the  villages  of  Aitij.  Semilla-l^uimade  and  ('haquiwa.  of  tlw' 
first  part,  and  L’oltert  F.  Hunter.  Trustee,  of  Washington.  District  of 
Columbia,  of  the  .second  ]»art.”  The  di'scription  of  the  land  at¬ 
tempted  to  1)0  conveyeil  in  the  .said  det'd  is  practicaly  identical  with 
the  de.scription  of  the  land  set  out  in  the  bill  of  complaint  hen'in. 
Ten  of  these  pretemh'd  deeds,  including  the  alleged  deed  from  said 
Luis,  were  filed  for  record  .June  *2.  1014.  and  the  remaining  six  in 
March,  1010,  from  3)3  to  38  years  after  their  purported  (‘xecutiou. 
and  .said  deeds  purnort  to  convey  to  tlu'  .said  Hunter  one-half  interest 
in  more  than  2.300.000  acres  of  land  (4.071  square  miles)  in  Pima 

and  Pinal  Counties.  Arizona.  The  .sjiiil  Hunter.  Trustee,  bv  agn'e- 

« 

inentvS  with  one  Kohert  M.  Mailin  of  Los  .\ngeles.  Califomia.  dated 
March  17  and  May  17,  1011.  pur]K)rted  to  .s<dl  to  the  .siid  Marlin 
three-fourths  of  the  one-half  interest  “ve.sted’’  in  said  Hunter.  Trus¬ 
tee,  covered  by  the  .«aid  ten  prc'tended  deeds  filed  for  record 

44  June  2,  1014.  the  said  Martin  binding  him.self  to  take  ste])s 
for  securing  a  paHition  of  the  .said  land,  all  prorrrtliuf/s  tn  hr 

in-Ktituted  in  the  name  of  the  Indian  inhabifanfs  of  thr  reyprrfirr 
villages  named  in  the  d^eds. 

The  defendants  further  deny  that  the  said  villages  in  the  Santa 
Rosa  Valley  or  the  said- Indian  irihabitants  of  the  .said  Santa  Kosa 
Valley  ever  had.  or  claim  to  have  ha<L  any  title  to  any  tract  or  ]»arcel 
of  land  therein  and  aver  that  the  said  Indians  have  claimed  and  ex(‘r- 
cise<l  over  hinds  in  the  Santa  Kosa  \’al1ey  merely  the  ordinary  In¬ 
dian  right  of  otrupancy.  use  and  possr.ssion.  The  said  boundaries. 
a.s  alleged  in  said  bill  of  compljiint.  are  indefinite,  uncertain  and 
incapable  of  being  accurately  a.scertained.  and  the  defendants  deny 
that  such  boundaries  have  from  time  immemorial  been  definitely 
fixed  and  recognized  or  marked  bv  natural  monuments.  Defendants 
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further  deny  that  any  village  or  villages  of  Papago  Indians  in  this 
region  have  asserted  ownei*ship  to  any  definite  tract  or  tracts  of  land 
therein  and  that  the  said  tract  of  land,  alleged  to  be  owned,  and  occu¬ 
pied  and  set  apart  in  any  manner  for  any  one  village  or  villages  of 
Indians,  is  wholly  a  myth.  The  Pai>ago  Indians  have  never  claimed 
nor  has  there  been  assigned  to  them  by  Sjiain,  Mexico  or  the  United 
States  anv  title  to  anv  lands  save  the  ordinarv  Indian  title  of  occu- 

«  •  A, 

j>aiiey  and  right  of  j)ossession  which  the  Papago  Indians  have  exer¬ 
cised  over  the  Papago  Indian  country  without  division  among  the 
villages  or  other  divisions  of  such  tribe.  Except  as  herein  set  out, 
defendants  deny  every  allegation  of  Paragraph  III  of  the  amended 
bill  of  complaint. 

4”)  IV.  The  defendants  deny  that  Spain  during  the  period  of 

its  sovereignty  over  the  territory  recognized  the  ownership  of 
said  lands  hy  the  alleged  Pueblo  of  8anta  Rosa  by  royal  orders,  de¬ 
crees  or  otherwise  and  aver  that  the  eoiintn^  wherein  the  Santa  Rosa 

A. 

A'alley  lies  was  practically  or  entirely  unknown  to  Sj^ain,  and  that 
Spain  in  no  instance  recognized  in  the  Papago  tribe,  or  any  subdi¬ 
vision  of  that  tribe,  anv  other  title  than  the  ordinarv  Indian  title  of 
])oss(‘ssion  and  use. 

And  defendants  finlher  denv  that  Mexico  after  the  establishment 

t 

of  its  .sovereignty,  recognized  and  never  (lis|nited  the  ownership  of 
the  lands  in  the  Santa  Rosa  \"allev  bv  the  said  alleged  Pueblo  of 
Santa  Rosa  or  any  village  or  eommnnity  in  the  Santa  Rosa  region. 
Defendants  are  not  informed  a<  to  wlu'ther  or  not  the  Santa  Rosa 


Indians  were  recognized  citizens  of  Mexiec)  during  its  .sovereignty,  but 
aver  that  the  same  is  not  material  nor  is  it  material  as  to  whether  or 


not  Spain  and  Mexico  recognized  distinctions  between  savage  Indians 
and  peaceable  Indians  living  within  their  borders;  and  except  as 
herein  set  out,  tliey  deny  every  allegation  of  Paragraph  IV  of  the  bill 
of  eom|)laint. 

V.  The  defendants  admit  that  the  Santa  Rosa  Valley  is  .situate 
within  the  boundaries  of  the  t(‘rritorv  ceded  bv  Mexico  to  the  United 
States  by  what  is  known  as  the  Gadsden  Purchase,  and  admit  that 
under  the  terms  of  the  treaty  known  as  the  Treaty  of  Guadaloupe 
Hidalgo,  all  yiroperty  rights  of  the  Mexican  citizens  were  agreed  to  be 
resf)eeted  by  the  United  States,  subject,  however,  to  the  quali- 
4t)  fications  set  forth  in  Article  VI  of  the  Gadsden  Treaty  and 
the  second  jianigraph  of  the  protocol  to  tlie  .‘^aid  Treaty  of 
(hiadaloupe  Hidalgo,  as  well  as  to  the  other  terms  of  said  treatie.s, 
but  the  defendants  denv  that  bv  the  terms  of  .^aid  treaties,  or  other- 
wi.«e,  the  Papago  Indians  or  the  inhabitants  of  the  alleged  Pueblo 
of  Santa  Ro.sa  pretended  to  become  or  actually  became  citizens  of 
the  United  States,  but  in  this  connection  the  defendants  aver  that 


the  citizen.ship  of  the  Papago  Indians  is  immaterial  herein.  Other- 
wi.^e  than  as  herein  set  out,  tlie  defendants  deny  eveiy  allegation  of 


Paragraph  V  of  .«aid  bill. 

\\.  The  defendants  deny  that  at  the  time  of  the  Gadsden  Pnrcha.se 
or  at  the  time  of  the  acquisition  from  Mexico  l»y  the  United  States 
of  sovereignty  over  the  territory  comprising  land  in  the  Santa  Rosa 
Valiev  or  at  any  time  the  .<o-eall('d  Pueblo  of  Santa  Ro.sa  or  any 
village  or  community  in  the  SaiUa  Rosa  region  or  any  Papago  village 
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whatever  was  the  ahsoliile  (Avner  of  a  coinjjlete,  detiiiite.  indefeasiljlc 
title  to  the  laixl  herein  in  eontroversv  or  was  owner  of  said  land  or 
anv  lan<l.  hnt  aver  that  all  of  said  lands  in  eontrovei'sv  herein  were 
then  and  ever  since  have  h(>en  and  are  now  ]»art  of  the  pnhlie  domain 
of  the  I’nitcMl  State's,  snhjeet  only  to  such  Indian  rights  of  oeeiipaney 
and  use  as  hav(*  hecn  or  are  ik)W  actually  exercised,  exee]>t  in  so  far 
as  the  Tnite'd  States  in  the  e*xercise*  of  its  soverei^ntv  anel  in  the 
administration  of  its  laws  for  the  )»re)te'e-tion  of  the  said  Papa.^o 
Inelians  has  ere'ated  Indian  re*se’rvations,  as  hereinafter  se't  forth,  or 
has  elispose'd  e>f  portions  of  said  lands  to  indivielnals. 

Ollu'rwise  than  as  herein  set  hath,  the  de'fendants  eleny  every  al¬ 
legation  of  I’arai:raph  \’I  of  saiel  hill. 

17  \’1I.  While  i1h‘  dcse*ription  of  the  lamls  in  controversy  in 

said  amended  hill  e)f  e-omplaint  is  indefinite,  mu'ertain  and 
iiu'apahle  of  he‘imi  ae-cnrately  ase*e'rlained,  the  de'fendants  eleny  that 
the'V  have  olfere'd  and  are'  mew  oll'erimj  lor  entry  as  part  of  the  jnihlie* 
domain  lands  partly  ine-lnde'd  in  said  dese'iiption.  hnt  in  this  lee'half 

aver  that  hv  f'xe'ciil ive  Oreler  date'd  .laniiarv  14.  Hilt),  as  modi- 

•  • 

he'd  hv  ICx(*e‘nl  ive'  ( )rdei‘  ’Jo'J  l.  date'd  I'e'hi  narv  1.  1JH7.  a  lar<:;e  are  a 
eef  land,  to-wit.  a|>proxiniate‘ly  2,4  l.'J.lttlO  acres,  was  withdrawn  from 
.«ale  eer  entry  ami  made  a  Ih'seiTation  for  the  Papa^o  Indians  ine'lnel- 
imj:  those'  in  the'  Santa  Posa  i-e'iiion.  within  whie-h  saiel  area  is  in- 
e'hielc'el.  .‘so  far  as  e'an  he  de-te'rmined  from  the  eU'seription  i;iven  in  said 
ame'iiele'd  hill  eef  e'omnlaint.  prae-tie'ally  all  of  the  laml  therein  ele'- 
se-riheel.  Within  said  lese'rvation  is  alsee  emhi'ae-e'el  ahont  2.110(1. t)l)() 
ae*re'S  of  laml  eeeve'ie'd  hy  the'  afore'saiel  sixte*en  jercte'neled  eleeels  to 
Ilnnter.  Trustee. 

There  have  heen  various  reservations  in  this  region  created  hy 
exeentive  oreler  fe>r  Papaejo  Imlians  as  folleews:  San  Xavier  Reserva¬ 
tion  ere'atc'el  hy  Pre'sident  (Irant  July  1,  1S74  (70.0.S()  aere-s)  ;  (lila 
lieenel  Rese'i’vation  hv  Pre‘side*nt  Arthur  Dee*eml  er  P2,  1SS2  (aheent 
eme  township.  This  has  heen  nmelifie'el  to  10.2.‘>1  acres)  :  San  Miiniei, 
hy  Pre'siele'ut  Taft,  .lime  10.  1011:  Indian  Oasis,  hy  President  Taft, 
.lime  10.  101 1  :  rocklehnrr.  hv  Pir-ident  Taft.  May  2<S.  1012  (04. .”)()() 
acres)  ;  Ah-Chin  or  Maricopa  hy  President  Taft.  May  2S  1012 
(22.400  acre's)  :  Rahoquivari.  hy  IM’esident  Taft.  Dee'cmher  o,  1012 
(this  re'servation  emhrae*fel  the  Indian  Oasis  and  4.000  acres  Fre*snal 
M’e  lls)  :  and  the  aforesaid  reservation  ere'ated  hy  Executive 
4<S  Oreler  of  .Jannary  14.  1010.  of  ap])roximately  2.800.000  acres. 

whie-h.  as  moditie'd  hy  l-'xe'cntive  (4rder  of  Fehniary  1,  1017.  is 
nelneed  to  2.440.000  ae-res  hnt  still  inelndes  the  San  Mimiel,  Imlian 
Oasis.  CocklehniT.  .\h-Chin  and  Rahoquivari  re.^eiA'ations. 

The  defen<lants  aver  that  the  matter  of  ercatiim  a  e-omprehensive 
reservation  in  the  Papatio  country  for  the  Papaiio  Indians  had  lonj; 
prior  to  the  Executive  Order  of  .Tanuary  14.  1010.  heen  under  inves- 
ticatieai  and  e-onsid('!ation  hy  the  Inte'Hor  Dejiartment  and  to  that 
end  surveys  of  the  Pa?>a.u:o  country  we're  e*ommene*eel  early  in  1011, 
and  e'ontinued  until  Deeemher.  1012.  Raseel  upon  the  facts  suV)- 
mitted  hv  the  emrineeis  in  their  reports,  together  with  infeirmation 
civen  hy  the  Special  Aiients  of  the  Indian  OfTice,  that  Office  recom- 
menelc.d  the  creation  of  the  reservations  made  bv  President  Taft  in 
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1911  and  1912.  Tliis  survov  work  wa.s  rosuincd  in  Fobrnarv,  1914, 
and  was  continued  and  conclndcd  l)y  IIcr))ert  \\  Clotts,  Asvsistant 
Kn‘>;iiu‘er,  the  result  of  his  work  heinu,  incorporated  in  a  comprehen¬ 
sive  rei>ort  dated  June  dU,  1910,  on  tile  in  the  Interior  Depailment. 
On  Fehruarv  G,  1914,  a  joint  report  was  suhinitted  to  the  Interior 
I)(‘partment  hy  Frank  A.  Thackery.  Supei'intendent  of  the  Pima 
Pe.servation,  and  II.  J.  ^IcQui^ji;,  Superintendent  of  the  Papa^o 
Kesi'rvation,  fully  descrihinji;  the  conditions  e.xistin^  in  the  Papago 
country  and  re(*ommendin<>  the  creation  of  a  lanie  reseiwation  for 
the  Papauo  Indians  in  Pima,  Pinal  and  Maricopa  (Munties,  Arizona, 
lilin^j;  with  their  report,  dati'd  January,  1914,  a  map  showing  the 
outlines  of  the  ])roposod  reservation.  On  Sej)temher  4,  1914,  In- 
sp(*ctor  J.  II.  Fleming  was  directi'd  to  proceed  to  Ariz.ona  for  the 
purpose  of  investigating  and  reporting  upon  the  (piestion  of  creating 
the  propos(‘d  resc'rvation  and  his  rc]K)rt  fully  concurred  in  the 
J9  recommendation  made  hy  the  Suj)erintendents  of  the  Pima 
and  Papago  Agencies.  After  further  investigation  and  re¬ 
ports,  the  Secretary  of  the  Interior  on  January  Id,  191t],  recom- 
UK'nded  to  the  President  the  creation  of  this  reservation. 

As  before  sot  out  herein,  this  reservation  contains  2,4  Id, 000  acres 
which  it  is  believed  is  ani]»le  to  meet  the  lU'eds  of  the  Papago  Indians 
who  now  number  about  (),000,  and  who  have  now  under  cultivation 
about  10,000  acres,  with  cattle  ('stimated  at  about  20,000  to  25,000 
and  houses  about  d,000. 

The  defendants,  thenJ'ore,  dtmv  that  the  acts  of  these  defendants 
complained  of  would  throw  a  cloud  upon  any  title  in  the  alleged 
plaintill' Jo  the  land  aforesaid  or  are  contrary  to  the  rights  of  any 
village  Indians,  or  any  Papago  Indians  in  the  Santa  Rosa  Valley, 
but  aver  that  by  virtue  of  the  duty  imposed  upon  him  the  defendant 
Secretary  of  the  Interior  and  tlu*  Fommissioner  of  Indian  AfTairs 
have  in  every  way  sought  to  protect  and  preserve  the  rights  of  these 
Papago  Indians  from  the  encroachment  of  all  jiersons,  and  especially 
from  the  attempt  of  pei'sons  to  unlawfully  secure  vast  tracts  of  the 
})uhlic  domain,  now  within  the  reservation  created  for  the  Papago 
Indians.  KxcejJ  as  herein  set  out.  they  further  deny  each  and  every 
allegation  of  Paragraph  Vll  of  the  amended  bill  of  com])laint. 

\TII.  Under  the  Act  of  June  20,  191 1),  for  the  admission  of  New 
.Mexico  and  Arizona  as  States  of  the  Union,  certain  lands  of  the  public 
<lomain  were  granted  to  the  State  of  .Vrizona  to  be  selected  under  the 
direction  and  subject  to  the  approval  of  the  Secretary  of  the  Interior, 
and  the  defendants  a<lmit  that  under  said  law,  the  State  of 
50  Arizona  made  api)lication  for  the  survey  of  certain  lands  in 
said  State*  and  embracing  lands  in  said  Santa  Rosa  Valley, 
but  the  defendants  deny  that  tlu*  alleged  i)laintill'  owned  any  of  .«aid 
land  or  any  of  the  lands  advert is(‘d  i)y  the  di'fendants  in  the  State 
of  .Arizona  as  open  to  settlers,  but  aver  that  by  the  .said  executive 
ord(‘rs  hereinU'fore  .set  out  tlu'ie*  have  be(*n  reserved  from  .selection  by 
the  State  of  Arizona  and  from  entry  under  the  homestead  laws  of 
the  United  States  2,J4o,000  acres  of  land  which  have  been  set  apart 
as  a  reservation  for  the  Papago  Indians  of  .Arizona  embracing  most 
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of  the  lands  s(‘t  out  in  said  ainendcMl  hill  of  complaint,  and  all  the 
various  Pajuiiio  villages  hereinhefore  set  out. 

Except  as  herein  set  out,  the  defendants  deny  every  allegation  of 
Paragraph  VIII  of  said  amended  complaint. 

IX.  The  files  of  the  Indian  Olliec  show  that  on  or  about  May  29, 
1914,  there  was  received  a  petition  from  the  attorneys  in  this  ease 
addre.'ssed  to  the  Seerc'tary  of  the  Interior  purymrting  to  be  on  behalf 
of  certain  Papago  Indian  villages  named  therein  requesting  the  sur¬ 
vey  and  withdrawal  from  entry  of  certain  tracts  of  land  alleged  to  be 
owned  by  these  villages,  hut  no  description  of  these  lands  was  given 
in  this  petitiem.  However,  these  defendants  admit  that  on  or  about 
June  11,  ItU  l,  the  Secretary  of  the  Interior  made  answer  to  said  pe¬ 
tition  suhstaiitially  as  set  foith  in  Paragraph  IX  of  said  amended 
complaint,  and  in  this  hehalf  aver  that  no  grant  emanating  from  the 
government  of  Sjuiin  or  Mexico  was  ever  made  to  any  village  or  com¬ 
munity  of  Pa])ago  Indians  in  the  Santa  Kosa  region  or  to  any  Papago 
Indians  or  located  or  reeoi<lt‘d  in  the  Archives  of  Mexico  as  pro¬ 
vided  in  Art.  of  the  .'^o-ealled  Gadsden  Treaty;  that  all  of 
51  the  lands  in  eontioversy  her(*in  when  acquired  from  Mexico 
jtassed  under  the  dominion  of  the  United  States  as  public  lands 
of  the  United  States;  tliat  no  right,  title  or  interest  exists  or  ever  has 


existed  in  any  Papago  Indian  or  community  of  Indians  in  or  to  any 
of  the  lands  in  eontroversv  henin  other  than  the  ordinarv  Indian 

A  ^ 

right  of  oeeupaney  and  possession  sulqeet  to  the  sovereign  rights  of 
the  United  Stat(s.  l^xeept  as  heiein  stated,  the  defendants  deny  every 
allegation  of  Paiagraph  IX  of  sai<l  amended  complaint. 

X.  The  defendants  aVe  not  advist'd  as  to  the  truth  or  falsity  of  the 
allegations  of  Paragraph  X  of  said  amended  complaint,  and,  there¬ 
fore,  neither  denv  or  atlirm  the  same. 

XI.  The  defendants  admit  the  alK*gations  of  Paragraph  XI  of  said 
bill  and  deny  each  and  every  allegation  in  Paragraf)h  XII  thereof. 


And  now  having  fully  answered,  the  defendants  pray  that  tliis 
suit  may  be  dismissed  for  the  reasons  hereinabove  shown;  and  that 
thev  mav  be  lienee  discharged  with  th(‘ir  rea.^onahle  costs. 

FIUVXKLIX  K.  LANE, 

TJh'  Serrefani  of  the  Inft  rit,r, 

ULAY  TALLMAN, 

The  C ommi.'wioner  of  the  (ieneral  LantI 
Hy  Their  Attorneys.  ALEX.  U.  KING, 

The  Solicitor  (ienrral. 
LESLIE  C.  GARNETT, 

Attornrij. 

GEORGE  A.  II.  FRASER,  ‘ 
Special  Afi(<istant  to  the  Attorney  General. 


52  District  of  Columbia, 

We,  Franklin  K.  Lane,  Secretary  of  the  Interior,  and  Clay  Tail- 
man,  Commissioner  of  the  Generai  Land  Olliee,  do  solemnly  swear 
that  we  have  read  the  annexed  answer  by  us  subscribed,  and  that  the 
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statements  of  fact  therein  made  as  upon  personal  knowledge  are 
true,  and  those  made  uj)on  information  and  belief,  we  believe  to  be 
true. 

FRANKLIN  K.  LANE, 

Secretary  of  the  Interior. 
CLAY  T ALLMAN, 

Commissioner  of  the  General  Land  Office. 

Subscribed  and  sworn  to  before  me  this  G"  June,  1919. 

[seal.]  W.  BERTRAND  ACKER, 

Xotanj  Public  in  and  for.  D.  C. 

“Exhibit  A”witii  Answer. 

Filed  June  9,  1919. 

This  instrument,  made  by  and  between  Luis,  Captain  of  the  Vil¬ 
lage  or  pueblo  of  Santa  Rosa,  in  the  Territory  of  Arizona,  for  him¬ 
self  and  the  inhabitants  of  said  \Jllage  and  the  villages  of  Aitij, 
Semilla-quimade  and  Chaquiwa,  of  the  first  part,  and  Robert  F. 
Hunter,  Trustee,  of  Washington,  District  of  Columbia,  of  the  second 
|)art. 

Witnes.seth:  That  for  and  in  consideration  of  the  sum  of  one  dollar, 
lawful  money  of  the  United  States,  to  said  party  of  the  fii’st  part  by 
said  party  of  the  second  part  in  hand  paid,  and  certain  other  valuable 
and  sufheient  considerations  from  said  party  of  the  second  part  to  said 
party  of  the  lirst  part,  moving,  said  party  of  the  fii’st  part,  the 
oJ  true  and  lawful  owners  of  certain  grants  and  tracts  of  land 
situate  in  the  Territory  of  Arizona,  and  described  as  follows, 

to-wit : 

Being  the  laiuU*  grants  and  j)rivileges  owned  by  said  villages  of 
Santa  Rosa,  and  more  siiecilically  determined  by  the  location  of  said 
village — Commencing  at  a  j)oint  known  as  Kabitque,  (Papago  lan¬ 
guage)  Mountain  Logia  Plain — thence  running  south  to  Omoka — 
a  distance  of  twenty  four  (24)  miles — thence  from  Oleoma  running 
west  to  Mescalero,  a  distance  of  twenty  four  (24)  miles — thence 
from  Mescalero  running  north  to  Sierra  Cabeza,  a  distance  of  Thirty 
(JO)  Miles,  thence  East  to  the  point  of  beginning.  Kabitque,  a  dis¬ 
tance  of  Thirty  (30)  miles — and  containing  Seven  Hundred  and 
Twenty  (720)  Square  Miles,  more  or  less.  And  being  the  lands 
owned  by  said  Village  at  the  date  of  the  cession  of  the  Territory  of 
Arizona  to  the  United  States,  do  hereby  quit-claim  and  release,  grant, 
bargain,  and  sell  and  convey  to  the  .«aid  party  of  the  second  part,  his 
heirs  and  assigns,  the  undivided  one-half  of  all  said  grants  and  tracts 
of  land  together  with  all  and  singular,  the  hereditaments  and  appur¬ 
tenances  thereunto  belonging  or  in  anywise  appertaining,  and  the 
rents,  issues,  privileges,  easements,  licenses  and  ])rcscriptions  thereof, 
and  all  the  estate,  right,  title  and  interest,  claim  and  demand  what¬ 
soever  of  said  parties  of  the  fii’st  part,  either  in  law  or  equity,  in  and 
[•emises.  The  fields  under  cultivation  at  the  date  hereof,  being 


to  said  p] 
excepted 
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To  have  aiul  to  hold  tlic  same  unto  tlio  said  party  of  the  second 
part,  in  trust,  his  lairs  and  assigns,  forever;  and  to  give  legal 
foiee  and  ellt'vt  to  an  agreement  in  writing  made  and  entered  into 

by  and  between  siud - and - at  - on  the  — 

od  day  of  - ,  A.  D.  188-.  And  the  siiid  Luis  party  of  the 

first  ]>ait,  for  himself  and  said  inhabitants  do-  hereby  cov¬ 
enant  and  agree  with  said  ])arty  of  the  second  part,  his  heirs  and 
{u^signs.  that  at  the  time  of  the  exeention  of  this  instrument  they  are 
well  seize(l  of  the  above  described  j)remises,  as  of  absolute  and  in- 
<lefeasible  title  and  estate  in  fee  simple,  and  have  good  right  and 
ample  and  lawful  authority  to  convey  the  same  in  manner  and  form 
afoiesaid:  and  that  the  same  are  free  and  clear  from,  all  and  singu¬ 


lar  anv  incumbrance  or  lieu  whatsoever,  bv  reason  of  anv  former 
or  other  eoiiveyaiiee,  alien/ation.  or  disposition,  whatsoever:  and 
that  on  demand  of  said  party  of  the  second  part,  said  ])arties  of 
the  liret  part  will  make,  all  and  singular,  such  other  conveyances, 
deeds  and  instruments  in  writing,  with  respect  to  the  said  grants 
ami  tracts  of  land  hereby  conveyed,  as  may  be  required  by  said 
j)arty  of  the  second  |»art  to  se])arate  and  distinguish  the  same  from 
all  other  lands  to  whomsoever  bt‘longing;  and  to  complete  and  per¬ 
fect  the  title  of  the  said  party  of  the  second  part  to  the  same. 


In  witness  whereof,  the  said  parties  of  the  first  part  have  here¬ 
unto  subscrihed  their  names  and  affixed  their  seal  of  office  at  San 
Xavier  del  Lac,  Arizona,  the  Eighth  day  of  December,  in  tlie  year 
of  our  Loid,  one  thousand  eight  hundred  and  Eighty. 

LUIS  (his  X  mark),  [seal.] 

Witnesses  to  mark: 

P.  IL  TULLY. 

S.  AIXSA. 


Territory  of  Arizona, 

County  of  Pima,  iis: 

On  this  Xinth  day  of  Deeemher,  A.  D.  One  Thousand  Eight 
Hundred  and  Eighty  before  me,  Santiago  Ainsa,  a  Notary 
of)  Public,  in  and  for  the  County  of  Pima,  personally  appeared 
Luis  whose  name  is  subscribed  to  the  annexed  instrument, 
as  the  party  thereto,  known  to  me  to  be  the  pereon  described  in  and 
who  executed  the  said  annexed  instrument  as  the  party  thereto, 
and  who  duly  acknowledged  to  me  that  he  executed  the  Siime  freely 
and  voluntarily  and  for  the  uses  and  purposes  therein  mentioned. 
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File<l  and  recorded  at  request  of  C.  B.  Guittard  June  2,  A.  D.  1014, 
at  o  :15  P.  M. 

P.  E.  HOWELL, 

County  Recorder, 
BvM.  WILKERSON, 

Deputy. 

Book  5G,  Deeds,  Real  Estate,  Page  488. 

State  of  Arizona, 

County  of  Pima,  ss: 

I,  R.  B.  \"inson,  County  Recorder  in  and  for  the  County  of  Pima, 
State  of  Arizona,  do  hereby  certify  that  the  above  and  foregoing  is 
a  full,  true  and  correct  c(>)>y  of  deed  from  Luis  Caphiiii  of  the  \dllage 
of  Santa  Rosa  etc.,  to  Robert  F.  Hunter,  Trustee,  dated  December 
8lh,  A.  D.  1880  as  a|)])eais  of  record  now  in  my  office  in  Book  56 
D.  R.  E.  Pages  488  et  seq. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  af- 
56  lixed  my  ollicial  seal,  at  my  office  in  Tucson,  this  14  day  of 
March,  A.  D.  1018. 

[seal.]  R.  B.  VINSON, 

County  Recorder  of  Pima  County,  Arizona. 

Motion  to  Dismiss. 

Filed  June  9,  1919. 


Come  now  Franklin  K.  Lane,  Secretary  of  the  Interior,  and  Clay 
Tallman,  Commissioner  of  the  General  Land  Office,  by  their  at¬ 
torneys,  and  immediately  upon  the  entry  of  the  mandate  in  this  ca.se 
restoring  it  to  the  docket  of  this  court,  and  before  further  pro¬ 
ceeding  therein,  move  the  court  that  this  cause  be  dismissed  for 
lack  of  authority  on  the  part  of  the  attorneys  of  record  for  the  al¬ 
leged  plaintil!  to  represent  their  alleged  client  or  to  maintain  this 
suit,  and  for  grounds  of  this  motion  say: 

1.  Movants  show  that  this  court  dismissed  this  cause  because  the 
alleged  plaintill  did  not  have  legal  capacity  to  sue  and  since  said  dis¬ 
missal  the  same  has  been  on  aj^peal,  tirst  in  the  Court  of  Appeals  of 
the  District  of  (ohimhia  and  then  in  the  Supreme  Court  of  the  United 
States,  and  it  is  just  now  again  reinstated  on  the  docket  of  this  court. 

While  this  case  was  thus  on  a})peal  in  the  Supreme  Court  of  the 
United  States,  the  Solicitor  General,  then  in  charge  of  said  case  on 
appeal,  having  for  the  lirst  time,  learned  that  the  .said  alleged  Pueblo 
of  Santa  Ro.-a  had  never  authorized  the  hiinging  of  said  suit, 
informed  counsel  a})pcaring  for  said  Pueblo  of  Santa  Rosa  and 
asked  to  he  furnishe<l  witli  their  authority  for  bringing  this 
57  suit  in  behalf  of  said  alleged  corporation.  In  reply  to  .such 
rccjuest,  said  coun.«el  furni.shcd  to  said  Solicitor  General  as 
their  authority  a  copy  of  an  alleged  power  of  attorney,  dated  Decem- 

3— 1298a 
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her  8,  1880.  and  purport-iim  to  ])0  exoriitod  by  “Luis  Captain  of  tlio 
Village  of  Santa  Kosa.  in  the  'reiritory  of  Arizona,  for  himself 
and  the  inhabitants  of  said  village  and  the  villages  of  Aitij,  Seinilla- 
Qiiimade  and  Chaqiiiina  (’itizdis  of  the  Uniteil  States,”  of  the  first 
pait,  and  Hohcit  F.  Iliiirer.  of  Washington.  Oistrict  of  Cohnnhia,  of 
the  st^'ond  part,  and  a  certain  instrument  in  writing,  dated  May  •>!. 
l‘dll.  exeented  by  the  .siid  Hunter  appointing  Alton  M.  Cates,  one  of 
the  attormys  of  r(*eor<I  for  tlie  alh'gc'd  plaintilf.  to  the  power  allegi'd 
to  he  ve.ste<l  in  sai<l  Hunter  by  tlie  sai«l  Luis’  jtower  of  attorney. 
Copies  of  tlu‘  said  alleged  jtower  of  attorney  from  Luis  and  its  sub¬ 
stitution,  together  witli  a  h'ttiu’  transmitting  the  s«ime  to  the  Solicitor 
(leneral,  are  herewith  Tiled  as  Kxhihit  *‘A”  and  j)rayed  to  he  read 
as  a  part  of  this  motion.  'This  eas(‘  was  then  on  apjieal  in  the  Su- 
[»reme  ('ourt  of  the  Lniti'd  States  to  reversi'  the*  decree  of  the  Court 
f)f  A])peals  of  the  District  of  (’olumhia  at  the  instance  of  the  United 
States. 

Movants  further  show  that  no  Pueblo  of  Santa  Kosa  heiein  alleged 
to  be  a  corporation  and  suing  as  such  has  ever  autlioriz(*d  said 
Hunter  or  .siid  Cates  to  institute  this  suit  or  to  represent  it  therein, 
or  to  pio.*Jeeute  the  same  i(»r  the  alleged  Puehlo  of  Santa  Rosa.  Ami 
further  show  that  the  sai<i  alleged  authority  of  said  p<uv(‘r  of  atlor- 
m‘V  to  said  Hunter  does  not  |»urport  to  1k‘  ex(‘eute(l  on  hehalf  of  the 
Pueblo  of  Santa  Rosa,  a  corporation,  nor  on  behalf  of  the  iidiabitants 
(*f  the  Puet  lo  or  corporation,  hut  on  behalf  of  tlu*  said  Luis  as  an 
inhabitant  of  the  X’illage  of  Santa  Rosa  and  on  hehalf  of  the 
oS  inhahilant':  of  Santa  Rosa  ami  the  inhabitants  of  the  villages 
of  Aitij.  Semilla-(^uima<l<*  and  ( 'hainiiiiia.  M(»vanls  furtlier 
say  that  the  sai«l  allege<l  ])owers  of  altoim\v  convey  no  authority  to 
said  attorneys  to  represcait  the  .‘iai<l  purported  plaintilf  in  this  suit  in¬ 
to  lile  or  to  eomluet  the  same. 

W  herefore,  the  movants  sav  that  the  said  suit  should  be  stricken 

« 

from  the  do<-ki*t  of  this  lourt  and  whollv  disnii.''sed.  and  foi*  further 

grounds  sav : 

•  * 

2.  The  scattered  villages  or  communities  in  Santa  Rosa  \’alley 
have  not.  nor  has  any  one  or  more  of  them,  authorized  the  institution 
or  mainti'iianee  of  this  suit  by  the  attoineys  (»f  lecord  who  profess 
to  ri'jnesent  the  said  alleged  |>lainlilf,  the  so-called  Pueblo  of  Santa 
Rosa,  nor  raliliiMl  <»i*  a|>]>rov(Ml  the  acts  of  the  said  attorneys  in  bring¬ 
ing  or  prosecuting  the  same. 

o.  Neither  the  said  scattered  Indian  \hllages  or  communities  nor 
the  individual  Indians  therein  had  any  knowledge  whatsoever  of 
♦he  institution  or  pendency  of  this  suit  until  long  after  the  .'iame 
had  been  brought  nor  until  they  wen*  infoinied  thiMcof  by  r(‘pre- 
sentatives  of  the  Indian  Rureau.  and  the  institutiiui  and  maintenance 
thereof  by  the  said  attorneys  were,  and  ar(‘.  wholly  unauthorized 
by  the  said  villagi-s  or  any  of  tla-m.  or  by  the  Indians  inhabiting 
said  region. 

4.  The  said  Luis  and  the  saiil  Roheit  1-'.  Hunter  have  departed 
this  life,  and  the  said  alleged  jtower  of  attoini-y  and  the  attemjited 
substitution  thereof  were  and  are  null  and  void  for  the  following 
reasons : 
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(rr)  The  Sflid  alleged  power  of  attorney  and  its  substitution  is 
and  are  void  for  indeliniteness  and  for  other  defects  apparent 
59  upon  tiie  face  thereof,  Imt  if  ever  valid  for  any  puipcse  are 
now  null  and  void  and  of  no  effect  bv  reason  of  the  death  of 
both  grantor  and  grantee  in  each. 

(h)  The  said  alleged  ]K)wer  of  Attorney  does  not  mention  or 
identify  the  land  atteni])ted  to  he  described  in  the  eoiujdaint  as  the 
sul)jeet  matter  of  the  suit  and  confers  no  authority  to  deal  with  said 
laud  or  litigate  coneeiiiiiig  it. 

(c)  Neither  the  said  Luis,  nor  the  other  Indian  inhabitants  of 
the  several  Papago  villages  .«et  out  in  said  alleged  power  of  attor¬ 
ney  had  any  ])ower  or  authority  to  enter  into  any  contract  with 
rcspe(*t  to  the  title  to  any  land  in  said  Santa  Kosa  region. 

{(I)  'Idle  said  Luis  had  no  authority  or  power  to  hind  by  any 
alleged  power  of  attorney  or  otherwise,  the  inhabitants  of  said  vil¬ 
lages  or  to  hind  any  Pa])ago  Indians  whatsoever. 

(e)  The  said  Luis  was  neither  capable  of  understanding,  nor  did 
he  undeistand,  the  nature,  contents  or  effect  of  the  said  alleged  power 
of  attorney,  and  was  wholly  unfamiliar  with  the  f'nglish  language 
in  which  the  same  is  written,  and  the  .«ame  was  not  interpreted  to 
him. 


if)  Said  power  of  attorney  is  void  because  in  contravention  of 
the  statutes  of  the  Pnitt'd  States,  especially  the  Act  of  Mai’ch  3, 
LS71.  nt)  Slat.  L.  570)  and  other  statutes  of  the  United  States. 

5.  Idle  defendants  therefore  aver  that  neither  the  said  alleged 
Pueblo  of  Santa  Posa,  nor  the  Indian  inhabitants  of  .<aid  Santa 
Posa  region  nor  any  one  authorized  to  repre.sent  them  or  any  of 
tlieiii,  ever  authorized  the  institution,  ])ro.se(‘ution  or  niain- 
<)0  tenanee  of  this  suit  or  ratifi(‘d  or  ailirmed  the  same. 

Wherefore,  the  defemlants  hv  their  attoi’iievs  move  that 

^  t 

this  cause  1  e  <lisnii.<sed  as  having  been  brought  without  authority, 
and  in  supiiort  of  said  motion,  file  herewith  the  affidavits  of  W.  L. 
P>owie.  T.  F.  Merorniiek.  John  Wilson,  Frank  A.  Thaekery.  I^lhlo 
rommohali.  Jose  Pail.  Jose  Juan.  Juan  Dios,  Saeremento  Papnio.se, 
Abram  Pablo.  Jose  Alberto  Pamon,  Jose  Xavier,  Juan  Pahlo,  Mar- 
eelino  Lo])ez,  Paneho  Lojiez,  Jose  Juan.  Kumato  T.opez,  Jose  Juan, 
John  l.(‘wis.  Jos(‘  San  Pablo.  Alberto  Antonio,  A'al  Lopez.  Jonah 
Maria,  (labriel  Lonez.  Pamoan  A'ernia,  Panioan  Cruz.  Jose  Maiiano, 
Antonio  Lopi'Z,  Konorone,  Poy  Williams,  Santiago  Wnito.  and 
Jose  X.  Pahlo;  and  pray  that  the  .same  may  be  taken  and  regarded 
as  a  part  of  this  motion. 

FRAXKLIX  K.  LANE, 

TJie  Secretarif  of  fJir  hit  prior; 
CLAY  TALLMA’X, 

The  f'ommif<filonpr  of  Ihe  General  Land  Oijice, 

By  Their  Attorney.s.  ALEX.  C.  KTXd. 

Tlte  Solicitor  General. 
LESLIE  C.  (LVPXETT, 

.1  fforneif. 

(JEOIPJE  A.  H.  FPASEIL 
Special  Assistant  to  the  Attorney  General. 
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01  Exhibit  A  with  Motion  to  Dismiss. 

Filed  June  9,  1919. 

Hounds,  Ilateh,  Dillingham  &  Debevoise,  Altorneys-at-Law. 

Ralph  S.  Hounds.  Eugene  II.  Ilateh,  Frank  A.  Dillingham,  Thomas 
*\i.  Debevoi.st*,  Robert  (1.  Mea<l,  Francis  K.  Xeagle,  Stej)hen  Darker, 
(’harles  S.  Hulkley,  Eugene  C'ongleton,  (  Jeorge  M.  Wolfson. 

Horto  Rico  Otliee:  San  Juan.  R.  R. 

02  Cedar  Street,  New  York,  January  9,  1919. 

To  John  F.  Truesdell,  Jan.  11/19. 

lion.  Alexander  C.  King, 

Solicitor  (leneral  of  the  United  States, 

Washington,  D.  C. 

Dear  Sir: 

Answering  your  letter  of  tlie  third  inst.  regarding  the  ease  of 

Fi’anklin  Knight  I.ane.  Seeretarv  of  the  Interior,  and  Clav  Thalman, 

Commi.^sioner  of  the  Ceneral  Land  Otliee  against  the  Pueblo  of 

Santa  Rosa  now  pending  in  the  Supreme  (’ourt  in  which  you  ask  us 

to  inform  von  bv  what  authority  the  suit  wa-  in.stituted  and  main- 

tained,  we  have  to  advise*  you  that  our  authority  was  conferred  I>v 
'  •  •  • 

the  power  of  attorney  and  substitution  lunler  such  power  of  attorney. 
eopi(‘s  of  which  we  are  enclosing  herewitli. 

We  Leg  to  state  further  that  we  are  ad.vised  that  the  inhabitants 
f)f  Santa  Ro.si  are  cognizant  of  the  fact  that  tlu*  suit  is  ])end- 
02  ing  and  are  in  sympathy  with  the  result  sought  to  be  obtained. 
Amours  truly, 

ROUNDS.  HATCH,  DILLINGHAM  cV: 
DEBEVOISE. 

HI. 

Enes. 

170013-33.  Department  (»f  Justice,  Jan.  13.  Mails  and  Files 
Division.  Jan.  I  I,  1919,  Solicitor  General  Lands  Div.  Recorded. 

Know  all  men  by  these  presents.  That  we.  Luis  Captain  of  the*  VW- 
lage  of  Santa  Ro-a,  in  the  Teri'itory  of  Arizona,  for  himself  and  the* 
inhabitants  of  said  village  and  the*  village-'  of  Aitij.  Semilla-Quimade* 
and  Chafjuima  Citizens  of  the  United  States,  and  duly  autljorized  and 
empowered  to  make,  enter  upon  and  e'xee'Ute*  (A)nti*ae*ls.  issue,  make 
and  acknowledge  power'<  e)f  attnrnew.  and  do  other  legal  acts  to  hind 
and  eJJigate  the  inhabitants  of  the  said  village  of  Santa  Rosa  in 
the  Teriitorv  of  .\rizona.  do  l»v  these  presents  make.  e*onstitute  and 
appoint  ReJ  ert  F.  Hunte*r  of  Washington.  District  <»f  Cohuid>ia.  our 
true  and  lawful  AttoriU'V.  to  reiuvsent  and  ]>irs('eut(*  in  our  na^nes. 
or  the  names  of  the  said  inhabitants  of  said  village  before  the  Gov- 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC'y. 


37 


ernmcnt  of  the  rnitcJ  States  anv  of  the  braiiehes  tliereof,  whether 

Jvxeeutive,  Legislative,  or  Judieial,  and  any  of  its  departments,  or 

wherever  necessarv,  anv  and  all  matters  of  ditterenee,  contest  or  dis- 

•  •  • 

pute  that  may  attend  or  arise  in  the  course  of  settlement,  adjust¬ 
ment,  determination,  compromise  or  recognition  of  our  title,  claims 
and  demands,  whether  at  Law  or  Equity,  and  of  whatsoever 
()3  nature,  to  and  for  certain  grants  or  tracts  of  land  situate  in 
the  said  territorv  the  title  to  which  is  vested  in  us  or  said 


inhabitants;  and  whicdi  said  grants  or  tracts  of  land  may  in  whole 
or  in  ]iart  have  been  held.  clainK'd.  granted,  conveyed,  or  otherwise 
<lisposed  of  by  the  Tnited  Stal(‘s.  as  a  part  of  the  public  domain,  or 
have  been  so  treated  or  regarded  by  any  other  persons  or  parties 
whomsoever,  (living  and  gi’anting  to  our  said  Attorney  full  {)ower 
and  authority  to  take  such  action  in  the  ])remises  aforesaid  as  he 
may  deem  nc'cessarv.  in  order  to  reef)ver  from  the  United  States,  or 
its  grantees,  or  any  other  jx-rsons  or  parties  whomsoever,  possession 
of  anv  and  all  of  said  lands,  that  mav  have  been  eonveved  hv  the 

•  •  •  t 

United  St  ides,  by  patent  or  otherwise,  or  that  may  he  held,  claimed 
or  j)ossessed  by  tlu'  United  States,  or  by  other  ])ersons  or  parties,  in 

anv  manner  whatsoever. 

« 

And  full  power  and  authority  is  further  hereby  given  and  grantcal 
our  said  Attorney  to  settle,  adjust  or  compromise  all  claims  and  de¬ 
mands  whatsoever  which  we  may  have,  whether  at  law'  or  equity, 
and  that  may  arise  with  lespeet  to  or  concerning  said  lands,  and  to 
receive  in  settlement,  in  lieu  of  the  lands  thus  conveyed,  or  held,  or 
])osses<ed.  a  money  equivalent  therefor,  the  amount  to  he  sjitisfaetory 
to  our  .«aid  Attornev.  and  to  he  hv  him  determined. 

t 

(uving  and  granting  to  our  said  .\ttorney  full  ])ow'er  and  authoritv 
to  do  any  and  all  legal  acts  in  and  about  the  premises  herein  cited 
and  referred  to.  that  may,  in  the  ojdnion  of  our  .«aid  Attorney,  l)e 
necessary  in  furtherance  of  the  |uir])Oses  herein  set  forth;  wheth(‘r 
hv  suits  at  law  or  in  efjuity,  by  settlement,  adjustment  or  eom- 
04  })romise,  and  to  the  full  extent  of  evei'^^  ]iow'er  and  authority, 
such  as  could  he  exercised  by  us  if  personally  present. 

TTerehy  granting  to  our  said  Attorney,  full  pow’ers  of  delegation, 
substitution  and  revo(*ation.  And  as  this  Power  of  Attorney  is  ac¬ 
companied  with  an  interest  vesting  in  our  said  .Vttorney,  for  a  valu¬ 
able  consideration,  it  is  hereby  made  irrevocable. 

And  all  Powers  of  .Attorney  or  authorization,  heretofore  given  or 
granted  in  or  about  these  premises,  are  hereby  revoked  and  cancelled. 


Tn  testimony  whereof  T  have  hereunto  set  my  hand  and  affixed  the 
official  seal  this  eighth  day  of  December  A.  D.  1880  at  San  Xavier  del 
Bac,  Arizona. 


Witne.«sos  to  mark 

P.  R.  TULLY, 

S.  AIXSA. 

LUIS  (his  X  mark)  [seal.] 
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Territory  of  Arizona, 

Count)/  of  Pima,  ss: 

On  this  ninth  day  of  Deccinhor  A.  D.  one  thonsand  ei^ht  luindred 
and  eighty  before  me,  Santiago  Ainsa,  a  Notary  Puhlie  in  and  for  the 
(Nainty  of  Pima,  personally  apj)eared  Luis  whose  name  is  suhserihed 
to  the  aniK'xed  instrument  as  the  party  thereto,  known  to  me  to  he  the 
]>erson  <leserihed  in  ami  who  executed  the  said  annexed  instrument  as 
the  party  then'to,  and  who  duly  aeknowlediif'd  to  me  that  he  executed 
th(‘  same  freely  and  voluntarily,  and  for  the  uses  and  })urposes 
therc'in  mentioned. 

It  witness  where(»f,  1  have  hereunto  «5et  my  haml  and  allixcMl  my 
ollieial  seal,  the  day  and  year  in  this  eertifieate  first  above  written. 

I  NoT,\i;i.\L  si:.\L.  I  SANTlAt  iO  Al'XSA, 

y(tfnr)/  Puhllr. 

Lndors«‘d  :  iNover  of  attornev  from  Luis  to  Pohert  1'.  lluntei-. 


<)”)  Know  all  III'*!!  by  tlu'se  presents;  That  1,  Kohert  1'.  Hun¬ 

ter.  of  th(‘  Pity  fd'  Washin,nt(m.  District  of  (’(»lumltia.  by 
viitu(‘  of  th(‘  powi'raiid  authority  to  im*  ^iviai  iu  ami  by  lh(‘  lett(M*  oi' 
)>o\\er  of  attorney  of  .lo.«i(*  Maria  Oehoa,  head  chief  or  ea]>taiu  of  17 
villages  <»f  Papaiio  Indian  citizens  of  the  rnit(Ml  States,  and  .Ioa<juiu. 
Paptain  of  llu‘  villairc*  of  Pajio,  in  the  Ti'rritorv  of  Arizona,  healing 
date  th(‘  Itth  day  of  December  A.  D.  ISSO,  and  by  tlH‘  letti'r  oi-  power 
of  a1t(»rney  of  Luis.  Paptain  of  the  village  of  Santa  Kosa.  in  the  Ttu-ri- 
tory  of  Arizona,  hearing  <lat<‘  tlu‘  Sth  day  of  Deeemher.  .\.  D 
head  captain  of  the  Papa^oes  of  Arizona  and  Plemeuti,  eajttain 
of  the  villages  of  Anaea  and  Pos(>  Solado  in  the  TeiTitory  o' 
Ariz(»na.  hearing;  <lat('  the  17th  dav  of  Deeemher.  A.  D.  ISSO.  and 
hv  th(‘  l(‘tter  or  p(»wer  of  attorney  of  Jose  Maria  Dehoa.  lu'ad 
chief  of  17  villai:(‘s  of  Papauo  Indian  eitiz(*ns  of  the  Pnit(‘d  State*', 
and  Julian,  captain  of  the  village*  of  Paea  in  the  'r(‘rritorv  of  Arizona. 
h(*arinii;  date*  the*  7th  elay  nf  Deeemhe'r,  A.  D.  ISSfi.  arid  by  the*  le‘tte*r 
en*  powe*r  eif  attoine*y  of  Asension  Pieis,  captain  e»f  the*  villau:e  (>r 
jnie  hlo  of  San  Xavier  del  P>ae,  heariii"  elate  the  Sth  day  of  De*e*emhcr 
A.  D.  ISSO.  and  by  the  letter  or  peiwer  eif  atte>rm*y  e>f  Je)se  Maria 
fte  lrna.  he*ad  ehie'f  or  e*aptain  of  the  Papac;oes  of  Arizema.  ami  Au- 
team*.  captain  of  the  village  of  Quajate,  Arizema  Te*rrite)rv.  bearin'.:; 
elate  the  17th  elay  e>f  Deeemher.  A.  D.  ISSO.  and  by  the*  letter  en- 
])ower  of  atteirney  of  JSse  Maria  Oehoa.  heael  e‘hie*f  anel  captain  e>f  17 
villaues  of  Papa^ro  Indian  citizens  of  the  Lnited  State*s,  ami  Mimiel, 
captain  of  the  villaije  or  pueblo  of  Teeolote  in  the  Territory  of  ,\ri- 
zona.  hearin"  date  the  7th  day  of  December.  ISSO.  and  hv  the  letter 
or  power  of  atte»rney  of  Jo^e  Maria  Ochoa.  he*ad  chief  or  captain  of 
the  Papaiioes  of  Arizona,  and  acting  as  captain  of  tlie  village* 
GO  eif  Peiyote.  Al’izona  Territeny,  heariii"  elate  the  17th  elav  of 
Decfinler.  ISSO.  and  by  the  letter  or  power  e)f  attorm*y  f»f 
Jose  Maria  Oe*hoa,  head  captain  of  17  villacf's  of  Papacro  Indian  citi¬ 
zens  of  the  United  States,  and  captain  of  the  villaL^e  or  pue*hlo  of 
Quitaca,  in  the  TeiTitory  of  Arizona,  bearing  date  the  7th  dav  of 
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Dorcniber,  1880,  and  by  the  k tter  or  power  of  attorney  of  .Jose  Maria 
Oelioa,  liead  chief  and  captain  of  17  villap;es  of  Papasjo  Indian 
citizens  of  tlie  United  States,  and  Paldo,  captain  of  the  villao;e  of 
Tesota  in  tlie  Territory  of  Arizona,  bearingr  (late  the  7th  dav  of  De- 
cenibor'A.  D.  1880,  a  true  copy  of  which  |)Owcrs  of  attorney  and  each 
thereof  are  hereunto  annexed,  do  substitute  and  appoint  Alton  M. 
Cates  of  the  County  of  Akntura,  State  of  California,  to  do,  perform 
and  execute  every  act  and  tliinji  whicli  I  niifxht  or  could  do  as  the 
attorney  in  fact  and  sul)slilule  of  the  said  persons  hereinaV>ove  named 
and  described,  hereby  ratifvinix  and  confirming  all  tliat  the  said 
attorney  ami  substitute  lienan  made  and  appointed,  shall  do  in  tlie 
|)remiscs  ])y  virtue  hereof,  and  of  the  said  lettei’s  or  powers  of  attorney 
and  eacli  thereof. 

In  witness  wlau’c^of  I  have  hereunto  set  my  liand  and  seal  this  31st 
dav  of  Mav,  A.  D.  1011. 

KOBERT  F.  HUNTER,  [seal.] 

Witnes.«es: 

C.  B.  CUITTARI). 

.JENNIE  SIIUTT. 


f)7  State  ok  CAuroaxiA, 

Covnftf  of  Los  Auf/rfra,  fta: 


On  this  31st  dav  of  Mav.  in  tlic  V(‘ar  of  our  Lord  one  thousand 

•  •  t 

nine  luindrcMl  and  elc'vcn.  before  me.  Jennie  Shutt,  a  Notary  Public 
in  and  for  said  County  of  Los  .\iuieles.  Stat(‘  of  California,  residing; 
ther(‘in,  dnly  commissioned  and  swoin.  p('rsonally  apjieared  Robert 
F.  Hunter,  known  to  m('  tr)  lx*  the  ix'rson  whose  name  is  suhsci’ih(*d 
to  the  within  and  ann(*xed  instrunu'iit,  and  acknowledged  to  me 
that  he  execut(xl  the  same. 

In  witne.'ss  wheivof.  1  hav(*  heieunto  .^et  my  hand  and  atlix(‘d  my 
oflicial  .«eal  in  said  countv.  the  dav  and  vear  in  this  certificate  first 

t  *4 

above  written. 

fsEAL.l  JENNIE  SIIUTT, 

Xofar^/  Public  in  and  for  the  County 

of  Los  Anyeles,  State  of  California. 

State  of  California, 

County  of  Los  Anyeles,  ss: 


1.  11.  J.  Lelande.  Clei-k  of  the  County  of  T.os  .Angeles  (and  ex-ofJicio 
Clerk  of  the  Sufierior  Conii  of  tlu*  State  of  California,  in  and  for  said 
County,  the  same  being  a  court  of  record  of  the  jjforesaid  County, 
having  by  law  a  seal )  (k)  hereby  cei  tify  that  Jennie  SJiiitt  whose  name 
is  snh.^cribed  to  the  attached  certificate  of  acknowledgment,  proof 
or  affidavit,  was  at  the  time  of  taking  .said  acknowledgment,  proof 
or  affidavit,  a  Notary  Public  duly  commissioned  and  sworn  and 
r(‘siding  in  said  County,  and  w.as.  as  such,  an  officer  of  said  State,  dulv 
authorised  by  the*  laws  thereof  to  take  and  ccHify  the  same,  as  well 
as  to  take  and  certify  the  j)roof  and  aeknowhxlgrnent  of  deeds  and 
other  instruments  in  writing  to  be  recorded  in  said  State,  and  that 
full  faith  and  credit  are  and  ought  to  he  given  to  his  official  acts; 
and  I  further  certify  that  I  am  well  acquainted  with  his  handw’riting, 
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ainl  verily  l»oIieve  that  tlie  .<i^nalui(‘  In  i1h'  allaelied  eortifiente  is  liis 
j^eniiine  .‘<innatiiie.  and  further  tliat  the  annexed  instrument  is  exe¬ 
cuted  and  acknowledged  aeeordinjj:  to  the  laws  of  the  State  of  Cali¬ 
fornia. 

In  witness  wh(*reof.  I  have  hereunto  <et  niv  hand  and  allixed  inv 

«  • 

oflieial  s(‘al  this  1st  dav  of  June,  UUl. 


SEA  L. 


tiS 


II.  J.  LFd..\NI)K. 

Counfif  (In'k  and  r.r-ojliria  (IcrJ:  of  ihe 
Superior  ('oarf  of  Los  Anf/eles  foea/y, 
State  of  California, 

\W  K.  C.  POLSUK. 

Depaia. 

Affidavits. 

Filed  June  0.  1910. 

Atfidavit  of  IF.  L.  Bowie. 


State  of  .\rtzona, 

('on  at  If  of  Biina,  sa: 

W .  F.  Pjowie.  of  lawful  n.no.  heinc;  first  <Iuly  sworn,  on  his  oath  de- 
jK)ses  and  says:  That  he  is  and  has  been  since  the*  ‘Jilrd  day  of  Feb¬ 
ruary,  PJlS.  a  SjK'cial  Supervisor  of  the  Indian  Pureau  of  the*  Fuiti'd 
Slates;  that  lu'  has  h(‘(*n  eonneele<l  with  the  Indian  Service  and 
worked  anion, u;  the  Indians  in  various  eapaeilies  since  the  yi^ar  1914  ; 
that  in  the  mouth  of  April,  191<S.  he  was  (h'tailed  by  the  Commis¬ 
sioner  of  Indian  Affairs  to  make  an  investiLialion,  umler  the  ouidanee 
of  the  ollieers  of  the  ne)»artment  of  Justiei*  who  had  eharixe  of  de- 
fi'iidiim  the  above  nanu'd  suit,  into  all  facts  that  would  he  of  assistance 
in  <  nahlin.e:  the  ollieers  of  the  (lovernment  to  decide  as  to  the  prisitions 
to  he  taken  by  the  Secretary  of  the  Interior  and  the  (^aumissioner  of 
the  tJemaal  Land  Ofiiee  in  connect  ion  with  said  suit,  and  also  to 
enable  the  (lovcaiiment  to  decide  how  h(‘st  to  protect,  and,  in  fact,  to 
proti'ct,  the  ri,iihts  of  the  Fnited  States  and  of  the  Pat)auo  Indians  of 
sai<l  ‘Adlhuri*  of  Santa  Posa’’  and  of  many  other  PapaLjo  villa, lies 
aiiainst  the  claims  of  certain  white  men  to  have  a  half  interest  in 
more  than  2,000,000  acres  of  land  in  the  reiiion  occupied  by  the 
Papa  .CO  Indiaii'i,  which  region  is  for  the  most  part  now’  embraced 
in  the  Papaeo  Indian  PescMvations  created  by  the  (‘xecutive  orders  id' 
July  1,  1S74,  and  January  14,  1910,  res]»cctively,  and  which  lands 
include  those  described  or  sou.cht  to  he  desci'iheil  in  the  above  men¬ 
tioned  .<uit  (if  tlie  description  of  land  in  said  suit  can  be  taken 
09  as  actually  idi'ntifvinir  any  land  at  all)  and  which  interest 
in  said  lands  is  elaime<l.  as  affiant  is  informed  and  verily  l-e- 
lieves.  on  account  of  certain  aliened  deed^  fi-om  certain  Papaco  In¬ 
dians  to  one  Pobert  F.  Hunter  of  Washincton.  D.  C..  made  in  the 
year  ISSO  and  recorded  in  the  records  of  Pima  County,  Arizona,  in 
the  vear  1914. 

That  in  the  course  of  .«iaid  investiization,  which  is  still  in  pro.cress, 
affiant,  with  other  offieei*s  of  the  Indian  Service,  on  several  occasions 
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after  March,  lOlS,  visited  tlu  said  rcinion  (KTUpied  by  the  Papago 
Indians,  including  many  of  the  Paj)ag()  villages  among  which  were 
certain  villages  located  in  what  is  commonly  known  among  white 
residents  of  Southern  Arizona  as  the  Santa  Rosa  Valley;  that  therein 
lie  found  three  sejiarate  settlements  of  Pa]>ago  Indians,  around  which 
are  located  the  cultivated  fields  of  the  Indian  inhabitants  thereof, 
all  of  these  villages  being  included  in  tlie  tract  of  land  sought  to 
be  (h'seribed  in  the  above  mentioned  suit;  that  by  inquiry  through 
one  Jose  X.  Pablo,  a  full-blood  Papago  Indian  who  accompanied 
adiant  and  who  is  an  em])loyee  of  the  Indian  Service  stationed 
upon  said  reservation,  an  intelligent  and  well  educated  Papago 
Indian,  alliant  was  advised  that  these  villages  were  known  among 
the  members  of  the  Papago  tribe  of  Indians  by  the  Indian  names 
of  Kiacheemuck,  Ak  Chin,  and  Archi  or  Ku  Archi  (these  names 
are  spelled  l)y  the  sound  thereof  as  pronounced  by  the  Papago 
Indians,  such  tribe  being  without  a  written  language  and  a  more 
correct  spelling  affiant  is  unable  to  give)  :  that  affiant  found  at 
the  village  of  Kiacheemuck  a  buibling  which  was  erected  about 
the  year  1017  by  the  United  State's  Indian  Service  which  was  being 
used  for  a  day  school  and  lesidence  of  the  teacher  thereof, 

70  there  being  a  Oovernment  pump  station  and  well  located  in 
this  village  also;  that  he  was  advise'd  that  this  village  is  known 

to  the  white  e?nployees  of  the'  Indian  Service  as  Santa  Rosa,  but 
was  informed  bv  various  Indian  iidiabitants  of  these  three  villages 
in  a  meeting  of  representatives  thereof,  which  was  called  by  said 
afliant  and  which  assiunbled  at  the  said  village  of  Kiacheemuck,  that 
the  name  Kiacheemuck.  which  being  inter])i-(‘ted  means  in  English 
‘‘where  the  cactus  seed  was  burned."  is  the  only  name  by  which  said 
\'illage  has  ever  been  known  among  the  Pap.ago  Indians;  that  the 
three  villages  named  above  have  been  designated  by  the  Mexican 
and  White  residents  of  the  country  as  tlic  Santa  Rosa  Villages,  and 
that  in  order  to  be  undei’stood  hv  such  persons  the  Papago  Indians 
had  frequently  used  the  name  Santa  Rosa  to  designate  any  one  of 
the  three  villages  named;  that  the  name  Ak  Thin  interpreted  into 
English  means  “where  the  water  sm'eads  out.”  and  the  name  .\rchi 
“])oint  of  peak,"  the  word  ‘‘Ku’’  meaning  “big”  sometimes  being 
adixed  to  .\rchi.  meaning  “point  of  big  ])eak;”  that  the  Indian  resi¬ 
dents  of  these  villages  merely  reside  therein  during  the  two  rainy 
s( 'jsons  of  the  year,  while  they  are  tilling  and  harvesting  croj^s 
^^lanted  in  fields  adioining  said  villages,  residing  the  remainder  of 
the  time  at  certain  Indian  settlements  located  in  the  mountains  of 
that  vicinity  where  there  is  water  to  be  found  throughout  the  year; 
that  in  view  of  the  information  obtained  from  these  Indians  affiant 
was  uncertain  of  the  location  of  the  “Pueblo  of  Santa  Rosa”  as  desig¬ 
nated  in  the  above  named  suit,  and  being  advised  in  the  meeting  of 
the  renresentatives  of  the  villages  named  that  they  were  without  in¬ 
formation  or  knowledge  of  the  institution  of  this  suit  that  affiant 
later,  upon  the  advice  of  riovernment  counsel,  endeavored  to 

71  obtain  the  affidavits  of  the  inhabitants  of  the  villages  com¬ 
monly  known  among  white  r)ersons  as  the  Ranta  Rosa  Vil¬ 
lages;  that  affiant  again  visited  the  Santa  Rosa  Valley  for  that  pur¬ 
pose  during  the  week  beginning  January  1‘2,  1919,  being  accom- 
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panicd  by  Jose  X.  PahUj,  Icfon*  naiiud,  as  iiitor])rctcT,  and  T.  E. 
McCormick,  Superintendent  of  the  I^i])a^o  Indian  Ueservation ;  that 
affiant  found,  upon  visit inir  paid  settlements  that  practically  all  of 
the  male  inhahitaiits  thereof,  as  he  was  advised,  had  gone  to  various 
[daces  in  the  (lila  and  Salt  Iliver  Valleys  for  the  purpose  of  picking 
cotton,  as  their  own  crops  ha<l  l)(*en  small,  and  affiant  was  only  able 
to  obtain  the  aflidavits  ()f  ten  male  residents  of  these  villages;  that 
these  peivons,  however,  are  among  the  principal  men  of  these  vil¬ 
lages,  and  atliant  believ(‘s  would  most  certainly  know  had  any  of  the 
inhabitants  thereof  authorized  the  bringing  of  this  action:  that  since 

atliant  liist  visited  tlnse  village's  during  the  vear  IfUS  he  is  informed 

< 

and  verily  be  lieves  that  the  Indians  of  these*  villages  fully  eliscusse'el 
ame»ng  thenise*lve‘s  the*  infoiMiialion  iniparte*el  tf)  them  by  alliant,  that 
this  ae-tiem  hael  be'cn  inslituteel  in  the*  name  eef  the  ‘‘Euebb)  of  Santa 
Keesa:*’  that  all  eef  the  Inelians  whom  he*  femnel  at  home*  signeel  afliela- 
vits  e»r  else*  aelvise'd  alliant  that  the*y  were  peesitive  that  this  suit  was 
bremght  witheait  the*  authoritv  en*  kne>wle*elge  of  anv  e)f  the  inhabitants 
e»f  the  Santa  Ke>sa  ^dllage*s:  that  senne*  eef  the'se  Indians  elee*lineel  tee 
sign  aflielavits  stating  that  it  was  ne>t  the*ir  e*uste)m  tee  sign  pa])ei*s  eef 
any  nature,  this  be*ing  the  more*  primitive  Tnelians. 

Afliant  further  says  that  he*  toeek  the*  aflielavits  eef  the  Inelians  eef 
saiel  Santa  Ibesii  village's  that  are  file*el  he*rewith  anel  whie*h 
11  have  alliant *s  name  sigue*el  the*re*te)  as  an  atte'sting  witness:  that 
afliant  be  liews  that  e*ae*h  anel  all  eef  saiel  aflielavits  are  true*, 
anel  that  ne>ne*  eef  the*  Inelians  ed‘  saiel  village*s  ne>w  living  or  whe)  live'el 
when  or  fe>r  a  ceuisielerable*  pe'rieeel  before*  saiel  suit  was  breeught  knew 
anytbing  eef  saiel  suit  until  beng  afte*r  it  has  bee*n  instituteel. 

.\Hiant  further  says  that  he*  ve*iily  be*lie*ve*s  that  the  biinging  e)r 
.siiel  suit  was  e*e)ne*e*iveel  by  white  men.  and  that  saiel  <uit  was  breeught 
by  white  me*n.  anel  that  the  sole  motive*  of  the  men  who  breeught  saiel 
suit  was  anel  is  to  further  inte*i'e*sts  e>the*r  than  theese  of  the  Inelians 
e)f  saiel  village's  or  e>f  any  Eapage)  eer  eethor  Inelians,  anel  afliant  fur¬ 
ther  sjivs  that  he  verily  believe*s  that  theese  whe)  brenight  saiel  suit  hael 
ne)  authority  to  bring  the  same,  anel  that  whatever  [ereteneled  author¬ 
ity  that  they  might  have*  hael  is  more*  than  oO  years  olel  anel  is  ceen- 
neM^'teel  with  the  pretende*el  ele*eels  above  referred  to  that  we*re  obtaine*el 
by  the  aforementioneel  Hunter  in  the  year  ESSO  anel  not  [daceel  of 
re*corel  until  1014  anel  one  of  whie-h  pur[>orts  tee  e*onvey  an  interest  in 
lands  the  prete*neleel  descrifetion  of  wbie*h  is  almeest  ielentie*al  with  that 
containeel  in  the  bill  of  e*omj>laint  in  this  suit,  a  certificel  e*opy  of 
which  eleeel  is  attached  hereto  anel  made  a  part  hereof. 

W.  L.  BOWIE. 


Subscribed  anel  sTNorn  to  before  me  this  20th  day  of  danuarv’,  1010. 
Witne.^s  my  hand  and  notarial  se\al  the  day  anel  year  first  above  writ¬ 
ten.  Mv  commission  exjeires  Julv  10.  1020. 

fsEAL.l  *  ISABEL  M.  LAUDER. 

Xotary  Public. 
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Supplemental  Affidavit  of  W.  L.  Bowie. 

♦  ♦  ♦  ♦  ♦ 


District  of  Columbia,  ss: 

W.  L.  Bowie,  of  lawful  ago,  being  lirst  duly  sworn,  on  his  oath 
deposes  and  says : 

That  he  is  the  same  W.  L.  Bowie  who  made  the  allidavit  of  January 
20,  1010,  found  among  the  atlidavits  in  support  of  the  motion  to 
dismiss  herein;  that  subsecpient  to  the  time  of  making  his  said  af¬ 
fidavit,  and  from  January  21  to  January  28,  1010,  he  visited  the 
Salt  Kiver  Valley  and  the  (Jila  Kiver  \’alley,  Arizona,  and  there  in¬ 
terviewed  a  large  number  of  Pa])ago  Indians  mentioned  in  his  said 
atlidavit  as  having  gone  from  tlie  Santa  Bosa  Valley  to  various  places 
in  the  Cila  Kiver  and  Salt  Kiver  valleys  for  the  ])ur])ose  of  picking 
cotton;  that  at  the  last  mentioned  time  he  procured  the  affidavit  of 
Antonio  Lopez,  being  one  of  the  allidavits  filed  herewith  in  support 
of  said  motion  to  dismiss,  said  Lopi'z,  as  shown  by  his  affidavit,  repre¬ 
senting  some  fifty  of  said  Kapago  Indians  of  the  village  of  Kiacheo- 
muek,  then  temporarily  resi<ling  at  Florence,  Arizona;  that  said  af¬ 
fidavit  was  made  after  and  in  puisuanee  of  a  council  of  said  Papago 
Indians  then  at  Florence  at  which  between  thirtv  and  fortv  of  said 

t  • 

Indians  were  present,  and  that  in  additif)n  thereto  said  Lopez  inter- 
vi(‘W(‘d  the  remainder  of  the  hand  of  Papago  Indians  of  Kiachcemuck 
vilhige.  then  temj)orarily  at  t'lorenee; 

And  afliant  further  says  that  during  said  period  from  January  24 
to  January  28,  1010,  he  also  obtained  the  affidavits  of  Konorone, 
Santiago  \"enito,  Kov  Williams,  Jose  Mariana,  Kamoan  Cruz,  Ra- 
moan  ^Vrma,  (Jahriel  Lo}k‘Z,  Jonah  Maria,  \^al  Lopez,  Al- 
74  herto  Antonio,  Jose  San  Pablo,  John  Lewis,  Jose  Juan  (second 
of  said  name),  Kunuto  Lopez,  Jose  Juan  (third  of  said  name), 
Paneho  Lopez,  and  Juan  Pablo,  all  of  which  said  affidavits  are  also 
filed  herewith  in  sup])ort  of  said  motion  to  dismiss. 

W.  L.  BOWIE. 


Subscribed  and  sworn  to  before  me  this  7th  June,  1910. 

[seal.]  MAUDE  11.  YATES, 

Xotarji  Public  in  and  for  the  District  of  Columbia. 

My  commission  expires  January  28,  1023. 

Affidavit  of  Antonio  Morino. 

3)C  % 

State  of  Arizona, 

County  of  Pima,  ss: 

Antonio  Morino,  being  first  duly  sworn,  on  his  oath  deposes  and 
says : 


44 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC’y. 


That  he  is  50  years  of  a^e  ami  is  a  full-hlood  Papajio  Imlian  re¬ 
siding  u|>on  the  Papago  Indian  Iweservation  in  Pima  County,  Ari¬ 
zona:  that  lie  has  resided  all  of  his  lifetime  in  the  Papago  eoimtry. 

Affiant  further  states  that  on  April  20,  lOlS^  he  attended  a  meet¬ 
ing  of  representative  men  of  the  Papago  tribe  of  Indians  held  at 
Indian  Oasis  at  the  eall  of  the  Su])erintendent  of  the  reservation.  T. 
F.  McCormiek ;  that  siieh  meeting  was  attended  hy  about  00  of  the 
principal  men  of  the  various  Papago  villages,  ineliuling  men  from  the 
Santa  Kosa  villages;  that  it  was  explained  to  the  Indians  assembled  at 
this  meeting,  hy  the  otlieials  of  the  Indian  Bureau  present. 
75  that  the  pur|)ose  of  ealling  sueh  meeting  was  to  lay  before  the 
tribe  the  matter  of  the  tiling  of  the  suit  above  named,  and  to 
ascertain  if  sueh  suit  had  been  brought  with  the  authority  of  the 
Santa  Rosa  villages;  that  afliaiit  knows  that  the  Indians  assembb'il 
at  this  meeting  maintained  that  sueh  suit  had  been  brought  without 
the  knowledge  or  consent  of  the  Santa  Rosa  villages,  and  without  au¬ 
thority  from  any  sueh  village  or  any  individual  thereof ;  that  a  com¬ 
mittee  consisting  of  six  Papago  Indians  was  .^elected  by  the  r(‘])re- 
sentatives  of  the  Papago  Indians  ]>resent  at  said  meeting  to  make  in- 
(juiry  and  ascertain  whether  such  suit  had  been  authorized,  affiant 
being  one  of  the  Indians  chosen  on  this  eommittei*;  that  thereafter 
such  committee  made  diligent  impiiry  among  the  Pajiago  Indians  to 
ascertain  whether  the  above  mentioned  suit  was  brought  with  the 
authority  of  any  Santa  Rosa  village  of  Papago  Imlians.  jind  upon  the 
H'port  of  each  memb(‘r  to  the  eommittee  that  their  information  was  to 
the  effeet  that  sueh  suit  was  brought  without  authority  of  any  of 
these  Indians  such  committee  ma<le  a  verbal  report  to  this  efTeet  to 
the  representatives  of  the  Indian  Bun'an  assembled  at  ln<lian  Oasis 

on  May  4.  lOlS;  that  affiant  further  knows  that  each  member  of  this 

« 

committee  reported  to  it  that  certain  claims  of  white  men  to  a  one- 
half  interest  in  a  tract  of  land  alleged  to  be  owned  by  the  Santa  Rosa 
Indians  was  entirely  unheard  of  and  unknown  to  the  Indians  of  such 
villages;  that  since  the  meeting  at  Indian  Oasis  on  May  4,  101  (S.  re¬ 
ferred  to  above  affiant  has  continued  to  inquire  among  the  Papago 
Indians  and  has  failed  to  find  any  ])erson  who  has  any  information 
touching  the  bringing  of  this  suit  or  any  knowleelge  concerning  the 
claim  of  the  white  men  referred  to. 

ANTONIO  MORENO. 

Witness- : 


WM.  L.  BOWIE. 

T.  F.  McCORMICK. 

76  Subscribed  and  sworn  to  before  me  this  20th  day  of  Janu¬ 

ary.  1919.  Witness  my  hand  and  notarial  seal  the  day  and 
year  first  above  written.  My  commission  expires  July  10,  1920. 

[seal.]  ISABEL  M.  L.AUDER, 

Notary  Public. 
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I,  Octaviano  Nunez,  interpreter,  hereby  certify  that  this  affidavit 
was  taken  in  niy  presence  and  was  fully  understood  by  the  affiant 
at  the  time  he  signed  and  swore  to  it. 

OCTAVIANO  NUNEZ, 

Interpreter. 

Affidavit  of  Jose  X.  Pablo. 

I'iled  June  9,  1919. 

>(C  4c  4c  ♦ 

State  of  Arizona, 

County  of  Pima,  ss: 

Jose  X.  Pablo,  being  first  duly  sworn  on  his  oath  deposes  and 
says:  That  he  is  37  years  old,  is  a  Papago  Indian  and  resides  at 
Indian  Oasis  in  the  County  of  Pima,  in  the  State  of  Arizona;  that 
he  fully  understands  and  from  a  child  has  talked  the  Papago  lan¬ 
guage;  that  he  fully  understands  and  can  talk,  read  and  write  the 
American  or  English  language;  that  he  has  often  acted  as  inter¬ 
preter  between  Americans  and  Papago  Indians;  that  the  affidavits 
hereto  attached  marked  Exhibits  to  “K,’’  inclusive,  were  made 
in  his  presence  by  those  certain  Papago  Indians  of  the  villages  of 
Santa  Kosa  in  Pima  County,  Arizona,  whose  names  are  signed 
thereto,  namely:  Pablo  Commohahi,  Jose  Bail,  Jose  Juan, 
77  Juan  Dios,  Sacremento  Pa})amose,  Abram  Pablo,  Jose  Alberto 
Kamoan,  Jose  Xavior,  Marcellino  Lopez;  that  each  affidavit 
before  the  same  was  signed  was  translated  by  affiant  into  the  Papago 
language  to  the  person  who  signed  the  same  and  was  fully  explained 
before  any  signing,  and  in  each  instance  the  person  who  signed  the 
same  fully  understood  the  meaning  thereof  and  affixed  his  signature 

all 

thereto  of  his  own  free  will;  that  of  the  above  named  Indians 
[the  following]*  including  Juan  Pablo,  whose  affidavit  was  read  by 
himself  as  he  is  educated  in  the  English  language,  are  among  the 
principal  men  of  the  Papago  village  of  Santa  Rosa  and  they  have 
been  and  are  well  acquainted  with  the  affairs  of  this  village  and  of 
the  Indians  residing  therein;  and  that  affiant  verily  believes  that 
if  the  above  named  law  suit  had  been  in  any  way  authorized  by 
the  Papago  Indians  of  Santa  Rosa  village,  the  last-named  Indians 
would  have  promptlv  heard  about  it. 

JOSfi  X.  PABLO, 

Deponent. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  January,  1919. 
The  word  ‘‘all’’  interlined  &  the  words  “the  following”  erased  before 
signing. 

[seal.]  ISABEL  M.  LAUDER, 

Notary  Public. 

My  commission  expires  July  10,  1920. 

[•Word  enclosed  in  brackets  erased  in  copy.] 


V 
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Affidavit  of  T.  F.  McCormick. 


State  of  Arizona, 

Count n  of  Pima, 

T.  F.  McCormick,  of  lawful  aj^o,  boinj;  first  duly  sworn,  on  his 
oath  dei)os(s  and  says  that  ho  is  Superintendent  of  the  Papago  In¬ 
dian  Keservation  located  in  Southern  Arizona,  including  the  Papago 
Indians  of  the  Santa  Kosa  \"alley  in  Pima  County,  Arizona,  and  has 
been  such  Su])erintend(‘nt  since  the  year  11)17;  that  he  has  been  in 
the  Indian  Scuvice  of  the  Ihiited  States  for  about  14  years;  that  his 
official  duties  r(*(pure  him  to  be  and  he  is  personally  accpiainted 
with  the  leading  men  of  the  various  Papago  villages,  including  the 
villages  of  Santa  Posa  A’allev,  and  that  he  has  endeavored  to  keep 
informed  as  to  all  matters  of  importance  affecting  said  Indians; 
that  in  order  to  determine,  among  other  things,  whether  the  Papago 
Indians  and  especially  the  Indians  of  the  Santa  Rosa  Valley  villages 
knew  anything  about  or  ha<l  ever  authorized  the  bringing  of  the 
above  entitled  suit,  this  affiant  calhul  a  meeting  of  the  principal 
Pajxigo  Indians  to  be  held  at  Indian  Oasis;  that  that  meeting  was 
held  on  the  -0th  day  of  April,  101 S,  at  said  meeting  place,  and 
was  attended  by  about  00  of  the  princij>al  old  and  young  men  of  the 
various  Papago  villages,  including  men  from  the  Santa  Rosa  Valley 
villages;  that  aft(‘r  juTsonally  addressing  the  Indians  and  explaining 
fully  to  them  through  Jose  Pablo  and  Hugh  Norris,  intelligent 
Papago  Indian  intt  rpreters,  the  existence  and  purport  of  this  suit, 
they  were  asked  if  any  of  them  present  had  authorized  the  bringing 
of  the  suit  or  had  ever  heard  directly  or  indirectly  of  its  being 
70  brought ;  that  diflercnt  Indians  acting  as  spokesmen  for  those 
])resent  answered  in  ojk'II  meeting  that  no  one  present  had 
ever  heard  of  this  or  any  other  suit  having  been  brought;  that  at  this 
meeting  the  Indians  appointed  a  committee  from  among  the  youngei- 
and  more  intelligent  men  from  the  various  Papago  villages  to  co¬ 
operate  with  the  (lovernment  oflicials  and  to  make  further  inquiry 
among  the  ditferent  villages  as  t(»  whether  any  of  their  tribe,  not 
present  at  this  meeting,  had  (‘ver  heard  that  such  suit  had  heen  au¬ 
thorized:  that  this  committee  reported  on  May  4,  191S,  that  they 
could  find  out  nothing  about  the  Indians  signing  any  [)apers  au¬ 
thorizing  in  anv  wav  the  biinging  of  this  or  aiiv  other  suit,  nor  had 
any  of  the  Imlians  ever  heard  of  the  l)ringing  of  this  suit;  that  if  the 

suit  had  ever  been  authorized  bv  the  Indians  of  the  Santa  Rosa 

• 

villag(‘S  thev  surelv  would  have  heard  of  it;  that  on  Julv  14,  1918, 
a  similar  meeting  was  held  at  one  of  the  Santa  Rosa  Valley  villages, 
at  which  were  present  re])resentatives  from  each  of  these  villages, 
with  the  same  result:  that  alliant  has  dilig<*ntlv  tried  in  manv  wavs 

*  *  t  % 

to  find  out  from  the  Papago  Indians  whether  this  suit  was  ever 
authorized  by  or  <ui  behalf  of  any  of  the  villages  of  Santa  Rosa  ^"alley 
or  by  or  on  behalf  of  the  Pa|)ago  Indians  residing  therein,  but 
affiant  has  whollv  failed  to  find  that  anv  authoritv  for  this  suit  was 
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over  given  by  any  of  the  said  villages  or  by  any  Papago  Indian  or 
Indians  now  living,  or  living  at,  or  ninny  years  before,  the  time  said 
suit  was  brought,  or  at  all,' and  has  failed  to  tind  that  any  of  the 
Indians  of  the  villages  of  Santa  Rosa  Valley  or  other  Papago  Indians 
have  ever  heard  or  known  anvtliing  about  it  until  informed  thereof 
by  affiant  and  others  of  the  Indian  Service  in  the  Spring  and 
80  Summer  of  1018;  and  that  affiant  was  present  when  each  of 
the  Indian  affidavits  filed  herewith  was  signed;  that  he  is  per¬ 
sonally  acquainted  witli  the  Indians  who  made  these  affidavits  and 
knows  that  they  are  all  reliable  persons,  and  he  verily  believes  that 
these  affidavits  are  true. 

T.  F.  McCORMICK. 

Subscrilied  and  sworn  to  before  me  this  20th  dav  of  Januarv, 
1019.  Witness  my  hand  and  notarial  seal  the  day  and  year  first 
above  written.  Mv  commission  expires  Julv  10,  1920. 

[seal.]  ISABEL  M.  LAUDER, 

Notary  Public. 

Affidavit  of  John  Wilson. 


State  of  Arizona, 

County  of  Pima,  ss: 

John  Wilson,  lieing  Til's!  duly  sworn,  on  his  oath  deposes  and  says: 

That  he  is  46  years  of  age  and  is  a  full-blood  Papago  Indian  re- 
siiling  u])on  the  Papago  Indian  Ro.'servation  in  Pima  County, 
.Vrizona;  that  he  is  at  present  serving  as  Indian  Judge  on  the  above 
mentioned  reservation,  having  been  elected  to  such  position  by  vote 
of  the  Papago  Indians  of  .«aid  reservation;  that  he  has  resided  all 
of  his  lifetime  in  the  Papago  country  and  speaks  and  understands 
both  the  English  and  Papago  languages,  having  been  educated  in 
the  English  language  at  Carlisle  and  other  Indian  schools,  and  hav¬ 
ing  spoken  the  Papago  language  since  childhood. 

SI  Affiant  further  stales  that  on  April  20.  1018,  he  attended 

a  meeting  of  representative  men  of  the  Pajiago  tribe  of  In¬ 
dians  held  at  Indian  Oasis  at  the  call  of  the  Sujierinlendent  of  the 
leservation.  T.  F.  McCormick;  that  such  meeting  was  attended  by 
about  00  of  the  princijial  men  of  the  various  Pajiago  villages, 
including  men  from  the  Santa  Ko.<a  villages;  that  it  was  ex])lained 
to  the  Indians  a.'ssembled  at  this  meeting,  by  tbe  officials  of  the 
Indian  Bureau  present,  that  the  ])urpo!5e  of  calling  such  meet¬ 
ing  was  to  lay  before  the  tribe  the  matter  of  the  filing  of  the 
suit  above  named,  and  to  a.^^eertain  if  such  suit  had  been  brought 
with  the  authority  of  the  Santa  Rosa  villages;  that  affiant  knows 
that  the  Indians  assembled  at  this  meeting  maintained  that  such 
suit  had  been  brought  without  the  knowledge  or  (*onsent  of  the 
Santa  Rosa  villages,  and  without  authority  from  any  such  village 
or  any  individual  theieof ;  that  a  committee  (*onsi.'iting  of  six  Pat)ago 
Indians  was  selected  by  the  repre.^entatives  of  the  Papago  Indians 
present  at  said  meeting  to  make  inquiry  and  ascertain  whether  such 
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suit  liad  been  autliorizcd,  afliant  boinu;  one  of  tlie  Indians  chosen 
on  this  coinniitteo.  be  acting  as  Secretary  thereof;  that  tbeieafter 
such  eoniinittee  made  diligent  inquiry  ainonj;  the  Papago  Imlians 
to  ascertain  whether  the  above  mentioned  suit  was  brought  with 
the  authority  of  any  Santa  Kosa  village  of  Papago  Indians,  and 
upon  the  report  of  each  member  to  the  committee  that  their  infor¬ 
mation  was  to  the  effect  that  such  suit  was  brought  without  authority 
of  any  of  tlu'se  Imlians  such  committee  made  a  verbal  rei»ort  to 
this  effect  to  the  repiesentatives  of  the  Indian  Hureau  assembled  at 

Indian  Oasis  on  Mav  4.  PUS;  that  afliant  further  knows  that  each 

« 

member  of  this  cfunmittee  reporti'd  to  it  that  certain  claims  of  white 
men  to  a  one-half  interest  in  a  tract  of  land  alleged  to  hi' 
82  owned  hv  the  Santa  Posa  Indians  was  entirelv  unheard  of 
and  unknown  io  lh(‘  Imlians  of  .<uch  villages;  that  sinc(‘ 
the  meeting  at  Indian  Oasis  on  May  4,  P)18,  referrred  to  above, 
afliant  has  continued  to  impure  among  the  Pa]>ago  Indians  and 
has  failed  to  find  any  person  who  has  any  information  touching 
the  biinging  of  this  suit  or  any  knowledge  eoneerning  the  claim  of 
the  white  men  referred  to. 

JOHN  WILSON. 


SuhsciP  ed  ami  swoin  to  1  (‘f(H‘(‘  me  this  .‘>rd  dav  of  Fehruai  v, 
1919.  Witness  mv  hand  and  notarial  seal  the  dav  and  vear  first 

•  V 

above  written.  Mv  eommission  ex})ires  Julv  10,  1920. 

[seal.]  ■  ISABEL  M.  LAUDER, 

yotary  Public. 


Affidavit  of  Frank  A.  Thacker y. 


State  of  Montana,  , 

County  of  Biy  Horn,  ss: 

Frank  A.  Thaekery,0>eing  first  duly  sworn,  on  his  oath  deposes 
and  says: 


That  he  now  is  Chief  Su]>orvisor  of  Farming  in  the  Ignited  States 
Indian  Service:  that  from  about  the  month  of  November.  P.Mo  to 
March,  1917,  he  was  a  member  of  the  so-called  Competency  (Com¬ 
mission  of  the  Indian  Service  and  as  such  has  with  liis  colleagues 
on  that  commission  Ix'cn  charged  with  the  duty  of  investigating  and 
then  making  recommendations  to  the  Secretary  of  the  Inteiior  as 
to  what  Indians  among  the  various  tribes  are  able  to  manage 
83  their  own  affairs  and  so  ought  to  he  removed  from  guardian¬ 
ship  by  IxMiig  given  ]»a1ents  in  fee  to  their  allotments;  that 
he  has  be'cn  in  the  Indian  Service  in  various  capacities  for  more 
than  2o  yeais  during  all  of  which  time  he  has  been  in  close  contact 
with  the  Indians  themselves:  that  for  the  last  7  years  he  has  had 
much  to  do  with  the  Papago  Indians  of  Aiizona  and  knows  them 
and  their  villages  and  the  r(‘gion  they  occu)>y  intimately:  that, 
among  other  things,  he,  under  the  direction  of  the  Commissioner 
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of  Indian  Aflairs,  had  a  groat  deal  to  do  with  the  establishment  of 
tlie  I’inuigo  Indian  reservation  of  2.049.000  acres  created  bv  the 
executive  order  of  January  14,  1910,  and  sid  seqiieiitly  reduced  to 
2.129,000  acres  hv  tlie  executive  order  of  February  1,  1917,  and 
that  he  had  to  do  esi)ecially  with  all  local  preliminary  work  in  that 
matter,  including  kee])ing  the  Papago  Indians  fully  informed  and 
ascertaining  their  wishes  as  to  boundaries  and  all  other  broad  features 
of  the  projected  reservation:  and  that  during  the  year  1918  he  was 
called  uj)on  to  and  endeavored  to  explain  to  the  Pa))ago  Indians  this 
suit  and  the  ell'ect  it  might  have  u]>on  them  and  to  obtain  their  active 
cooperation  with  the  ollicials  of  the  government  in  relation  thereto 
ami  also  in  relation  to  the  ellorts  of  the  government  in  general  to 
protect  the  lands  occupied  by  the  Papago  Indians  from  the  claims 
of  white  men  to  have  an  interest  therein. 

Atliant  further  says  that  since  he  has  known  the  Papago  Indians 
intimately,  to-wit :  since  January  1912  aforesaid,  he  has  been  in- 
formed  and  has  observed  and  verily  believes  that  neither  the  Papago 
tribe  as  a  whole  nor  the  Indians  of  the  individual  villages,  including 
those  of  the  village  of  Santa  Rosa,  have  had  any  definite  or- 
84  ganization;  that  the  tribe  as  such  has  had  no  elected  or  even 
generally  recognized  chief  or  head  man  nor  any  elected  or 
generally  recognized,  nor  any,  council  or  other  governing  body;  that 
it  is  not  the  custom  of  the  Indians  of  the  villages,  including  that 
of  Santa  Rosa,  to  elect  a  chief  or  head  man,  but  that  usually  each 
village  has  some  one  man  who  by  heredity,  by  the  ])Ossession  of  un¬ 
usual  a^  ility,  or  otherwise,  is  generally  regarded  as  the  chief  or  head 
man  of  the  village,  but  that  the  functions  of  such  head  man  are 
rather  those  of  a  leading  citizen  whose  intluence  is  large  and  whose 
advice  is  likelv  to  be  followed  than  those  of  one  who  has  been  given 
and  who  exercises  dclinitc  powers  over  or  definite  lights  to  re))resent 
liis  fellow  villagers;  that  said  villages  have  no  coun.<fcl  or  other 
governing  body,  exce])l  said  chief  as  aforesaid;  and  that  the  govein- 
ment  in  dealing  with  the  Papago  Indians  as  a  whole  or  with  the 
Indians  in  any  village  as  a  whole  endeavors  to  have  as  many  of  the 


princij)al  and  influential  men  as  ])ossible  meet  with  the  (hnernment 
oflicials,  and  in  all  instances  endeavoi's  to  have  all  of  the  Indians 
understand  the  matter  and  tries  to  learn  the  will  of  all,  or  at  least 
as  many  as  possible  of  the  adult  male  Indians  of  the  tribe  or  of  the 
village  as  the  case  may  be;  and  afliaiit  further  savs  that  neithei*  the 
Pa])ago  tribe  nor  the  individual  Papago  village  communities  have 
had  much  occasion  to  deal  with  outsiders  and  so  there  has  been 
no  reason  for  the  creation  of  machinery  for  that  purpose:  and  that 
afliant  verily  believes  that  there  is  and  has  been  no  organization  of 
.<aid  tribe  or  of  said  villages,  or  any  of  them,  that  has  bein  kept 
secret  from  him,  and  that  the  foregoing  de.scription  of  said  trike 
and  communities  is  correct  in  respect  to  their  organization  oi*  lack 
of  it. 


8.J  Atliant  further  says  that,  while  the  Papago  Indians,  from 

the  standpoint  of  honesty,  morality,  mentality,  habits  of 
industry  and  thrift,  ability  to  sup|)orl  themselves  on  the  land  they 


4— 4298a 


PUEBLO  OF  SAXTA  ROSA  VS.  A.  B.  FALL,  SE&Y. 
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t)f  their  ehildien.  are  aiiioii^  tlie  best  Indians  in  tlie  United  States, 
they  are,  with  few  exeeptions,  uneducated,  speaking  neither  English 
nor  Spanish,  and  only  their  own  tongue,  and  are  also,  with  few 
exceptions,  in  the  opinion  of  aliiant,  wholly  unfitted  and  incom¬ 
petent  to  have  the  right  to  alienate  the  lands  they  occupy  or  any 
lands  or  to  decide  whether  it  would  be  for  their  best  interest  to  in¬ 
stitute  litigation  with  respect  to  said  land  or  the  character  of  the  title 
by  which  such  lands  should  be  held  are  abso  incompetent  to  control 
such  litigation  ;  and  that  the  Indians  of  the  said  village  of  Santa  Hosa. 
taking  them  as  a  whole,  are  especially  backward  in  said  respect^. 

Atiiant  further  siivs  that  he  has  on  several  occasions,  bv  liolding 
a  meeting  with  the  Paitago  Indians  in  the  year  lhl8,  at  which 
Indians  from  the  village  of  Santa  Rosa  were  present,  and  by  in- 
(piiry  of  numerous  individual  I’apago  Indians,  both  of  said  village 
and  of  other  villages,  and  otherwise,  endeavored  to  find  out  whether 
the  bringing  of  this  suit  was  authorized  or  sought  to  be  authorized 
in  any  way  by  the  I’apago  Indians,  or  any  of  them,  or  was  known  of 
by  them,  and  that  as  a  result  of  said  investigations,  aliiant  verily  be¬ 
lieves  that  said  suit  was  in  no  way  authorized  or  attempted  to  be 
authorized  or  its  bring/////  known  by  any  Papago  Indians  now  liv¬ 
ing  or  bv  anv  Indians  who  lived  at  the  time  of  or  several  vears  be- 
fore  said  suit  was  brought,  (H-  by  any  Papago  Indians  at  all; 
81)  and  atiiant  believes  that  said  suit  was  brought  hy  white  men 
in  the  interest  of  white  men,  and  not  at  all  with  the  purj/ose 
of  aiding  the  Pai/ago  Indians,  or  any  of  them,  and  that  the  in¬ 
terests  of  said  Papago  Indians  are  oj/posed  to  those  of  said  white 
men.  and  that  whatever  ]>retended  authority  the  said  white  men 

or  anv  of  them  mav  have  for  th(‘  bringing  of  said  suit  is  more  than 
«  %■  •  « 

do  years  old  and  is  connc'cted  with  the  so-called  Hunter  deeds  which 
were  made  in  the  vear  1880  ami  recorded  in  Pima  Uountv,  Arizona, 
in  the  vear  1014. 

FRANK  A.  THACKERY, 

Crow  Agency,  Montana. 

Subscribed  and  sworn  to  before  me  this  18th  dav  of  January, 
1010.  Witness  mv  hand  and  notarial  sc'al  the  dav  and  vear  first 

above  writt«*n.  My  commission  exj>ires - ,  - . 

(seal. I  EDWARD  J.  ROOS, 

Xotary  Public  in  and  for  the  State  of  Montana, 

Ile.siding  at  Croic  Agency,  Montana. 

My  commission  exj»ires  February  28th.  1010. 
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Exhibit  “A.’’ 

Affidavit  of  Pablo  Commobabi. 


State  of  Arizona, 

County  of  Pima,  ss: 

Pablo  Commobabi,  l)oing  first  duly  sworn,  on  his  oath  deposes  and 
says  that  he  is  a  Pai)ago  Indian,  and  is  about  70  years  old;  that 
he  was  born  and  has  lived  all  his  life  in  the  Papago  Village  of 
Ak  Chin,  one  of  the  Santa  Posii  Valley  villages  ( Kiacheemuck,  which 
is  known  as  and  called  by  white  men,  the  \"illage  of  Santa  Rosa],* 
in  Pima  County.  Arizona ;  that  before  last  spring  he  had  never 
87  heard  anything  of  any  law  suit  about  the  lands  the  Papago 
Imlians  of  Santa  Rosa  live  on;  that  he  never  told  anybody  to 
bring  any  law  suit  about  these  lands,  nor  has  he  ever  heard  of  any 
of  his  relatives  or  any  of  the  Papago  [leople  telling  anybody  to  bring 
anv  such  law  suit :  that  the  first  he  ever  heard  of  any  law  suit  about 

c  t. 

these  lands  was  when  he  was  told  so  by  Mr.  Thackery  and  Mr.  Howie, 
both  of  the  Indian  Service,  when  he  saw  them  in  April  and  July, 
1918;  and  that  he  docs  not  know  the  lawyers  claiming  to  rejircsent 
the  Papago  Indians  of  the  Santa  Rosa  village;  nor  does  he  believe 
any  of  the  Indians  of  said  village  have  ever  lieard  of  them. 

PABLO  (his  X  mark)  COMMOBABI, 

Deponent. 

Witness-  to  mark : 

WM.  L.  BOWIE, 

Special  Supervi'tor. 

T.  F.  McCORMlCK, 

Superintendent  Pajxiyo  Indian  Reservation. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  January.  1019. 
The  words  “Ak  Chin,  orx'  of  the  Santa  Rosa  Valley  villages’’  in¬ 
terlined  and  the  words  “Kiacheemuck,  which  is  known  as  &  called 
liv  white  men.  the  A'illage  of  Santa  Rosa”  erased  before  signing. 
[seal.]  ■  ISABEL  M.  LAUDER, 

Xotary  Public. 

My  commission  expires  July  10,  1920. 

1,  Jose  X  Pablo,  interpreter,  hereby  certify  that  this  affidavit  was 
taken  in  mv  ])resence  and  was  fully  understood  by  the  afliant  at  the 
time  he  signed  and  swore  to  it. 

JOSk:  X.  PABLO, 

Interpreter. 


[♦Word  eiiflosed  in  brackets  erased  in  copy.] 
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Exhibit  “B.' 


Aflidavit  of  Jose  Bail. 


County  of  Arizona, 

Count  If  of  Pima,  ss: 

Jose  Bail,  beiiv"  lir?t  duly  sworn,  on  his  oath  (Irjiosos  and  .<ays 
that  he  is  a  Bapa.ijjo  Indian,  and  is  about  4*2  years  old;  that  he  was 
horn  at  ('onnnohal)i  Villa.i;e  an<l  has  lived  all  his  life  in  the  Bapaj^o 
X'illajie  of  Ak  ('bin,  one  (4'  the  villaues  in  tla*  Santa  l\os<i  Valley 
[  Kiaeheeinuek.  whieh  i,s  known  as  and  called  by  white  men, 
the  \'illa^e  (d*  Santa  Uosa|,*  in  I’iina  ('ounty,  Arizona;  that 
before  last  spring  he  had  never  heard  anythin.ti  of  any  law  suit 
about  the  lamls  the  Bapa^o  Indians  of  Santa  Rosa  live  on;  that  he 
never  told  anvbodv  to  hriim  anv  law  suit  about  these  lands,  nor 
has  he  ever  heard  of  any  of  his  relatives  or  any  of  the  Bapago  people 
telling  anybody  to  bring  any  such  law  suit;  that  the  fust  he  ever 
heard  of  anv  law  suit  about  these  lands  was  when  he  was  told  so 
hv  Mr.  Thackerv  and  Mr.  Bowi(‘,  both  of  the  Indian  Service,  when 
he  saw  them  in  April  and  July.  BJ18;  and  that  he  <loes  not  know  the 
lawyers  claiming  to  re]»r('.'icnt  the  Bapago  Indians  <»f  the  Santa  Rosa 
\dllage;  nor  dot's  he  believe  any  of  the  Indians  of  said  village  have 
ever  heard  of  them. 

JOSE  (his  X  mark)  BAIL, 

Deponent. 

Witness-  to  mark: 

WM.  L.  BOWIE. 

Special  Supervi.^or. 

T.  F.  McCORMICK. 

Superintendent  Papapo  Indian  Peservation. 

Subscribed  and  sworn  to  before  me  this  LStli  day  of  JanuaiT, 
BJlh.  The  words  *^\t  Commohahi  Village’’  and  “Ak  (dun 
SO  one  of  the  \dllages  in  the  Santa  Rosa  Addlev”  interlined  and 
the  words  “Kiachec muck  which  is  known  as  and  called  by 
white  men.  the  Village  of  Santa  Rosa*’  eraseil  hc'fore  signing. 

[seal.]  ISABEL  M.  LAFDER, 

Xotary  Public. 

My  commission  ex]nres  July  10.  1020. 

T,  Jose  X.  Bahlo.  interpreter,  hereby  certify  that  this  affidavit  was 
taken  in  my  itre.'^ence  and  was  fully  understood  by  the  alliant  at  the 
time  he  signed  ami  swore  to  it. 

JOSk  X.  BABLO. 

Interpreter. 


[♦Word  enclosed  in  brackets  erased  in  copy.] 
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Exhibit  “C.” 
Affidavit  of  Jose  Juan. 


State  of  Arizona, 

Count n  of  Pima,  ss: 

Jose  Juan,  heiiii:  liist  duly  sworn,  on  Ins  oath  deposes  and  says 
that  he  is  a  Pa])a.iio  Indian,  and  is  about  50  years  old;  that  he  was 
horn  and  luis  lived  all  his  lih'  in  the  Papat'^o  Village  of  Kiaeheeinuek, 
which  is  known  as  and  called  hy  white  men,  the  Milage  of  Santa 
Rosa,  in  I’iina  (’ounty.  Arizona;  that  before  last  spring  he  had  never 
heard  anything  of  any  law  suit  about  the  lands  the  Papago  Indians 
of  Santa  Rosa  live  on;  that  be  never  told  anybody  to  bring  any  law 
suit  about  these  lands,  nor  has  he  ever  heard  of  any  of  his  relatives 
or  any  of  the  Papago  peo])le  telling  anybody  to  bring  any  such  law 
suit;  that  the  liist  he  ever  heard  of  any  law  suit  about  these 
DO  lands  was  when  he  was  told  so  l)y  Mr.  Thackery  and  Mr. 

Howie,  both  of  the  Indian  Service,  when  he  saw  them  in 
April  and  July,  lhl<S;  and  that  he  does  not  know  tlie  lawyers  claim¬ 
ing  to  represent  the  Papago  Indians  of  the  Santa  Rosa  Village;  nor 
does  he  believe  any  of  the  Indians  of  said  village  have  ever  heard 
of  them. 

JOSE  (hisx  mark)  JUAN, 

Deponent. 

Witness-  to  mark: 

WM.  L.  BOWIE, 

Special  S a pervisor. 

T.  F.  Mc'CORMICK, 

Superintendent  Papapo  Indian  Reservation. 

Subscribed  and  sworn  to  before  me  this  17th  dav  of  January,  1019. 

ISABEL  M^  LAUDER', 

Notary  Public. 

My  commission  expires  July  10,  1020. 

I,  Jose  Pablo,  interfu’cter,  hereby  certify  that  this  affidavit  was 
taken  in  my  presence  and  was  fully  understood  by  the  afliant  at  the 
lime  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 


54 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC’y. 


Exhibit  “1). 


n 


State  of  Arizona. 

Caunfn  **f  .s*.s*; 

.loan  Dios,  hciii^  first  duly  sworn,  on  his  oath  deposes  and  says 
that  he  is  a  rapa;i.<»  Indian,  and  is  about  d.")  years  old;  that  he  was 
h(un  and  has  lived  all  his  life  in  the  Dapaj^o  Adllaine  of 
Ku  Archi,  one  of  the  Santa  Rosa  \"alley  villages 
1)1  I  Kiaeln'eniuck.  which  is  known  as  and  called  hy  white  men. 

the  N'illaiic  of  Santa  Kosa|.*  in  Pima  (’onnty.  .\rizona:  that 
hclorc  last  sjn-inu  he  ha<l  never  heard  anything  of  any  law  suit  about 
the  lands  the  I’apaLio  Imlians  of  Santa  Rosa  live  on;  that  Ik*  never 
told  anvhodv  to  hrinii  aiiv  law  suit  about  thi'se  lands,  nor  has  lu*  ev(*r 

I  •  <  « 

ht'ard  of  any  of  his  lelatives  (»r  any  of  the  Rapauo  ]»e<»pl(*  tellinu;  anv¬ 
hodv  to  hriim  anv  such  law  suit  ;  that  the  tirst  he  (‘V<*r  heard  of  anv 
•  •  •  • 

law  suit  about  these  lamls  was  wIk'U  he  was  told  so  by  Mr.  d'haekery 
and  Mr.  Rowie.  both  of  the  Indian  Service,  when  he  saw  them  in 
A|>i‘il  and  duly.  HRS;  and  that  he  does  not  know  the  lawyers  elaim- 
iim  to  r(‘piiS(‘nt  the  Rapaiio  Indians  of  the  Santa  Rosa  \dllaue.  nor 
<loes  he  believe  anv  of  the  Indians  of  .<aid  vill;iu.e  hav(*  ev(*i‘  heard  of 
them. 

JEAN  (his  X  mark)  DIOS, 

Deponent. 

M’itness-  to  mark; 

\VM.  T..  ROWIE, 

N  pe  ri  a  I  Sit  pervho  r. 

T.  F.  M(  ('ORMICK, 

Sitperinfendent  Papago  Indian  Reservation. 

Snhserihed  and  .<worn  to  before  me  this  ISth  day  of  January. 

The  wolds  “Kn  Aichi.  one  of  the  Santa  Rosa  Valley  Ahila.iies’’  inter¬ 
lined.  and  the  wonls  “Kiaelieemnek.  which  is  knmvn  as  and  called 
by  White  men  the  Villa.ue  of  Santa  Rosa,*’  erased  before  si^nin.i*. 

[seal.]  ISAREL  M.  LAUDER, 

\otarg  Put  die. 

My  commission  expires  July  10,  1920. 

1.  Jose  X.  Pablo,  interpreter,  hereby  certify  that  this  affidavit  Avas 
taken  in  my  pn.-enee  and  was  fully  understood  by  the  alliaiit  at  the 
time  he  sinned  and  swore  to  it. 

JOSE  X.  PARLO, 

/  nterpreter. 


[*\VoriJ  enclosed  in  brackets  erased  in  copy.] 
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Kxiiibit  “E.” 

Affidavit  of  Sacnnuvnto  Papmose. 

♦  *  ♦  ♦  ♦ 


♦ 


State  of  Arizona. 

Count  If  of  Piwa,  iui: 


S}u*rcniont()  Pajnnosi',  luMiin  first  duly  sworn,  on  his  oath  deposes 
and  says  that  he  is  a  I'apa.iio  Indian,  and  is  about  00  yeai’s  old;  that 
at  Ku  Archi 

he  was  horn  and  has  live<l  all  his  life  in  the  Papaj^o  Villaj:»;e  of 
Kiacheenuick.  which  is  known  as  and  called  by  white  men,  the 
village  of  Santa  Rosa,  in  Pima  ('ounty,  Arizona;  that  before  last 
sjirinu;  he  had  nev(*r  heard  anything  of  any  law  suit  about  the  lands 
the  Papa^o  Indians  of  Santa  Rosa  live  on;  that  he  never  told  any¬ 
body  to  brinji  any  law  suit  alaait  thes(‘  lands,  nor  has  he  ever  heard 
of  any  of  his  relatives  or  any  of  the  Papa^o  jieople  telling  anybody 
to  briiui  anv  such  law  ^uit  :  that  the  first  he  ever  heard  of  anv  law 
suit  about  thest'  lands  was  wlaai  he  was  told  so  by  Mr.  Thackery  and 
Mr.  Howie,  both  of  tlu‘  Indian  Service,  when  ho  saw  them  in  April 
and  •July,  lbl«S;  ami  that  he  does  not  know  the  lawyer  claiming 
to  represent  the  Papauo  Indians  of  the  Santa  Rosa  ^  illa^e,  nor 
(bx's  he  believe  any  of  the  Indians  of  said  village  have  ever  hcaid 
of  them. 


SA('REMEXT()  (his  mark)  PAPMOSE, 

Deponent. 

Witness-  to  mark  : 


WM.  L.  HOWIE, 

Spd  Supervisor. 

T.  F.  McCORMICK, 

Superintendent  Papago  Indian  Reservation. 


Subscribed  and  sworn  to  before  me  this  17th  day  of  .January, 
1919.  'I'he  words  “At  Ku  Archi”  in.«;erted  before  ,siu;nin^. 

93  [seal]  ISABEL  M.  LAUDER, 

Notary  Public. 

My  commission  expires  -July  10,  1920. 


I,  Jo.se  X.  Pablo,  interpreter,  hereby  certify  that  this  affidavit  was 
taken  in  my  presence  and  was  fully  understood  by  the  affiant  at  the 
lime  he  signed  and  swore  to  it. 

JOSE  X.  PAHLO, 

Interpreter. 
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Exhibit  “F. 


% « 


Aflidnrif  o/  Ahram  Pahlo. 

State  of  Arizona, 

Count]!  of  I*}mn,  ss: 

Al»rain  Pa))lo.  l»oiim  first  duly  sworn,  on  Ids  oath  deposes  and 

,«ays  that  he  is  a  Fapaiio  Indian,  atid  is  ahont  Md  years  old:  that  he 

was  horn  an<l  has  livrd  all  his  life  in  the  Fapauo  Village  of  Kiachee- 

nnick,  which  is  knr)wn  as  and  calh'd  hy  white  men,  the  A  illaue  of 

Santa  Rosa,  in  Pima  (’onnfy.  Arizona:  that  before  last  sjnin.ii  h(‘ 

ha<l  nev»‘r  h(‘ard  .mythinn  of  any  law  suit  ahont  the  lands  the 

Papaiio  Indians  of  Santa  Rosa  live  on  :  that  he  never  told  anybody  to 

hrimj:  any  law  suit  ahont  these  lands,  nor  has  he  ever  heard  of  any 

of  his  H'latives  or  any  of  lh(‘  Pai)a,i;o  ])eople  lellinii  anybody  to 

brim:  any  such  law  suit:  that  tlie  tii*st  he  ever  heanl  of  any  law  suit 

about  these'  lands  was  whe'ii  he  was  told  so  hv  Mr.  'Phackerv  and  Mr. 

«  • 

Howie,  both  of  the  Indian  Servie*e.  when  he  .<aw  them  in 
Pt  .\pril  and  July.  PJIS:  and  that  he  doe's  not  know  the  lawyers 
claimim:  te>  ie*]U>'sent  the  Pa]>a,uo  Indians  of  the  Santa  Rosa 
Adlla^e:  imr  eloe  s  he  helie've  any  of  the  Indians  of  said  village  have 
ever  heanl  e)f  them. 

AHRAM  (his  x  mark)  PAHLO, 

Deponent. 

Witne.'ss-  to  mark : 

WM.  L.  HOWTE, 

Sjuriaf  Superriaor. 

T.  F.  MrOORMICK. 

Sup(  rinfenAent  Pa})a(jo  Indian  Peservation. 


Subscribed  anel  sworn  tee  before  me  this  17th  elav  of  Jjinuarv,  IPIO. 
(seal.)  TSAHEL  M'.  LArDElL 

Xotar]/. 

My  commissie)!!  expires  July  10,  10*20. 

1.  Jo.<e  X.  Pahlo.  interpreter,  hereby  certify  that  this  aflidavit  was 
taken  in  my  pre'sene'e*  and  was  fully  understeK)d  by  the  atliant  at  the 
time  he  sinned  and  swore  to  it. 

JOSE  X.  PA  HI/), 

Interpreter. 

Exhibit  ‘‘G.” 


Aijidarlt  of  Jotie  Alberto  Painoan. 

State  of  Arizona, 

Count]!  of  Pima, 

Jose  Alberto  Ramoan.  heinn  first  duly  sworn,  on  his  oath  <leposes 
and  says  that  he  is  a  Papago  Indian,  and  is  about  37  yeai's  old;  that 
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he  was  born  and  has  lived  all  his  life  in  the  Papago  Village  of 
Kiacheemuck,  which  is  known  as  and  called  by  white  men, 
95  the  Village  of  Santa  Rosji,  in  Pima  County,  Arizona;  that 
before  last  spring  he  had  never  heard  anything  of  any  law 
suit  about  the  lands  the  Papago  Indians  of  Santa  Rosa  live  on ;  that 
he  never  told  anybody  to  bring  any  law  suit  about  these  lands,  nor 
has  he  ever  heard  of  any  of  his  relatives  or  any  of  the  Papago  people 
telling  anybody  to  bring  any  such  law  suit;  that  the  first  he  ever 
heard  of  any  law  suit  about  these  lands  was  when  he  was  told  so 
bv  Mr.  Thaekerv  and  Mr.  Bowie,  both  of  the  Indian  Service,  when 
he  saw  them  in  April  and  July,  191 S;  and  that  he  does  not  know 
the  lawvei*s  elaiining  to  re])resent  the  Pa])ago  Indians  of  the  Santa 
R(ksi  Village;  nor  does  he  believe  any  of  the  Indians  of  said  village 
have  ever  heard  of  them. 

JOSE  ALBERTO  RAMON, 

Deponent. 

WitneSvS-: 

WM.  L.  BOWIE, 

Special  Supervisor. 

T.  F.  Mc  CORMICK, 

Superintendent  Papago  Indian  Reservation. 

Subscribed  and  sworn  to  before  me  this  ISth  dav  of  January,  1919. 
[seal.]  ISABEL  M!  LAUDER, 

Notary  Public. 

My  commission  expires  July  10,  19*20. 

I,  Jose  X.  Pablo,  interpreter,  hereby  eertify  that  this  affidavit  was 
taken  in  my  presence  and  was  fully  understood  by  the  affiant  at  the 
time  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 

90  Exhibit  ‘TL” 

» 

Affidavit  of  Jose  Xavier. 

State  of  Arizona, 

County  of  Pima,  ss: 

Jo.«?e  Xavier,  being  first  duly  sworn,  on  his  oath  deposes  and 
says  that  he  is  a  Pa|)ago  Indian,  and  is  about  4  years  old;  that  he 
was  born  and  has  lived  all  his  life  in  the  Papago  Village  of 

Ak  Chin,  located  in  Santa 

I  Kiacheemuck,  which  is  known  as  and  called  by  white  men,  the 
Rosa  Valley,  four  miles  south  of  the 
Santa  Rosa  School  House 

Village  of  Santa  Rosa],*  ^  in  Pima  County,  Arizona;  that  before 
last  spring  he  had  never  heard  anything  of  any  law  suit  about  the 


[♦Words  enclosed  in  brackets  erased  in  copj’.] 
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lan<ls  till*  Papa^io  Indians  of  Santa  Kosa  live  on  ;  that  he  never  told 

anybody  to  hrin^  any  law  suit  about  these  lands,  nor  has  he  ever 

heard  of  any  of  his  relatives  or  any  of  the  Papago  people  telling 

anvhodv  to  hrinii:  anv  such  law  suit;  that  the  first  he  ever  heard 

of  anv  law  suit  about  these  lands  was  when  he  was  told  so  bv  Mr. 

Thaekerv  and  Mr.  H(»wie.  both  of  the  Indian  Sendee,  when  he  saw 
«  ^ 

them  in  A])ril  and  .Inly.  lOPS;  and  that  he  does  not  know  the  lawyers 
elaiininji;  to  repr(‘sent  the  Pajjauo  Indians  of  the  Santa  Rosa  Village; 
iK)r  does  he  believe  any  of  the  Indians  of  said  village  have  ever  heard 
of  them. 

.lOSK  (his  X  mark)  XAVIER, 

Deponent. 

Witness-  to  mark: 

WM.  L.  ROWIE, 

Special  Sapcrvinor. 

T.  E.  McrORMICK, 

Snpf.  Papapn  Indian  Ucftcrmtion. 

Snhserihed  and  sworn  to  Ix'fore  me  this  17th  day  of  .lann- 
ary.  P.tP.k  Vhe  words  “.\k  Chin,  loeated  in  Santa  Rosa  \dd- 
ley.  four  miles  south  of  the  Santa  Rosa  School  House”  in- 
sert(‘d  and  tin*  words  ‘‘Kiaelun'innek.  which  is  known  as  &  eallcMl 
by  whit(‘  men,  the  A'illage  of  Santa  Rosa”  erased  before  signing. 

[seal.  ]  ISABEL  M.  LAUDER, 

Xotary  Public. 

My  commission  expires  -Inly  10,  1020. 

L  dose  X.  Pablo,  interpreter,  hereby  certify  that  this  aflidavit 
was  taken  in  my  pre.^ence  and  was  fnlly  understood  by  the  afiiant 
at  the  time  he  signed  and  swore  to  it. 

JOS^:  X.  PABLO, 

Interpreter. 

Exhibit  “K.” 


Affidavit  of  Juan  Pablo. 


State  of  Arizona, 

County  of  Pima,  ss: 

Juan  Pablo,  being  first  duly  sworn,  on  his  oath  deposes  and  says 
that  he  is  a  Papago  Indian,  and  is  about  38  years  old;  that  he 
at  Varnori  Village  four  years 

was  born  /s,  and  has  lived  [all  his  life]*  in  the  Papago  Village  of 
Kiacheemnek.  which  is  known  as  and  called  by  white  men,  the  Vil¬ 
lage  of  Santa  Rosa,  in  Pima  County,  Arizona;  that  before  last  spring 
he  had  never  heard  anything  of  any  law  suit  about  the  lands  the 


[♦Words  enclosed  in  brackets  erased  In  copy.] 
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Papago  Indians  of  Santa  Rosa  live  on;  that  he  never  told  anybody 
to  bring  any  law  suit  about  these  lands,  nor  has  he  ever  heard  of 
any  of  his  relatives  or  any  of  the  Papago  people  telling  any- 
98  body  to  bring  any  such  law  suit;  that  the  first  he  ever  heard 
of  any  law  suit  about  these  lands  was  when  he  was  told  so 
hv  Mr.  Thackerv  and  Mr.  Bowie,  both  of  the  Indian  Service,  when 
he  saw  them  in  April  and  July,  1918;  and  that  he  docs  not  know 
the  lawyers  claiming  to  represent  the  Paj>ago  Indians  of  the  Santa 
Rosa  \hllage,  nor  does  he  believe  any  of  the  Indians  of  said  village 
have  ever  heard  of  them. 

JUAN  PABLO, 

Deponent. 

Witness-: 

WM.  L.  BOWIE, 

Special  Supervisor. 

JOSE  X.  PABLO. 


Subscribed  and  sworn  to  before  me  this  17th  day  of  January,  1919. 
The  words  “at  A'amori  Village*  four  years’’  interlined  and  the  words 
“all  is  life”  erased  before  signing. 

[seal.]  ISABEL  M.  LAUDER, 

Xotary  Public. 

My  commission  expires  July  10,  1920. 

Deponent  reads  and  understands  the  English  language. 

ISABEL  M.  LAUDER, 

Notary  Public. 


Exhibit  “J.” 

Affidavit  of  Marcclino  Lopez. 

*****  * 

State  of  Arizona, 

County  of  Pima,  ss: 

Mareelino  Lopez,  being  fir.^t  duly  sworn,  on  his  oath  de- 
99  poses  and  says  that  ne  is  a  Papago  Indian,  and  is  about  34 

at  Cababi  Village 

years  old:  that  he  was  born  and  lias  lived  all  his  life 
in  the  Papago  Village  of  Kiaeheemuek,  which  is  known  as  and  called 
by  white  men,  the  Village  of  Santa  Rosa,  in  Pima  County,  Arizona; 
that  before  last  spring  he  had  never  heard  anything  of  any  taw 
suit  about  the  lands  the  Papago  Indians  of  Santa  Rosa  live  on; 
that  he  never  tf)ld  anv  bodv  to  bring  anv  law  .suit  about  these  lands, 
IK)!*  has  he  ever  heard  of  any  of  his  relatives  or  any  of  the  Papago 
people  telling  anybody  to  bring  any  .‘such  law  suit;  that  the 
first  he  ever  heard  of  anv  law  suit  about  these  lands  was  when 

t ' 

he  was  told  .^o  V)v  Mr.  Thackerv  and  Mr.  Bowie,  both  of  the  Indian 
Sendee,  when  he  saw  them  in  April  and  July,  1918;  and  that  he 
does  not  know  the  lawyers  claiming  to  represent  the  Papago  Indians 
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ofi  the  fc'anta  Rosa  Villapc;  nor  docs  he  believe  any  of  the  Indians 
of  said  village  have  ever  heard  of  them. 

MARCELINO  (his  x  mark)  LOPEZ, 

Deponent, 

\VitneSv«-  to  mark: 

WM.  L.  BOWIE, 

Sp'l  Supervisor. 

T.  F.  McCORMICK, 

Superintendent  Papar/o  Indian  Reservation. 


Siihserihe<l  ainl 
The  words 
[ska  L-l 


swcnii  to  before  me  this  17th  dav  of  Janiiarv, 

9.  • 

“at  (’ahahi  Village’*  interlined  before  simiing. 

ISABEL  M.  LAUDER, 

Xotary  Public. 


My  commission  expires  July  10,  1020. 


L  Jose  X.  Pablo,  interpn'ter.  hereby  certify  that  this  afiidavit  was 
taken  in  inv  ])r('senee  and  was  fullv  understood  bv  the  afliant  at  the 
time  he  siuned  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 

100  Affidavit  of  Pane  ho  Lopez. 

♦  ♦  ♦  ♦  ♦  ♦ 


State  of  Arizona, 

County  of  Maricopa,  ss: 

Pancho  Lopez,  being  first  duly  sworn  on  his  oath  deposes  and  says; 
That  he  is  a  full-blood  Papago  Indian,  and  is  about  85  years  of  age; 
that  he  was  horn  in  the  Papago  country  and  has  lived  all  his  life  in 
the  Papago  valley  settlement  known  to  the  Indians  by  the  name  of 
Kiaeheemuek;  that  this  is  one  of  the  [three]*  Indian  settlements 
located  in  the  Santa  Rosa  valley  in  Pima  County,  Arizona,  and  eom- 
monlv  known  as  and  called  bv  white  men  the  “Santa  Rosa  Vil- 
lages;”  that  he  also  has  a  mountain  home  at  the  Indian  settlement 
of  Cover(‘d  Wells,  where  he  resides  durini^the  dry  seasons,  this  being 
one  of  the  settlements  in  which  the  Papago  Indians  of  the  Santa 
Rosa  vallev  reside  during  the  drv  seasons:  that  he  has  never  told 
any  person  to  bring  any  lawsuit  about  the  lands  surrounding  the 
valley  settlement  in  which  he  resides,  nor  has  he  ever  heard  of  any 
of  his  relatives,  or  any  of  the  Papago  Indians  telling  anybody  to  bring 
anv  such  lawsuit:  that  this  lawsuit  was  first  heard  of  bv  him  after 

♦  9 

the  American  Indian  officials  told  his  people  about  it  last  year;  that 
since  that  time  the  matter  has  been  much  talked  about  among  the 
Indian  inhabitants  of  the  Santa  Rosa  valley  settlements  and  he  knows 
that  the  Indians  of  these  villages  deny  that  any  person  was  requested 
or  authorized  to  bring  any  action  of  any  kind  in  court  in  the  name  of 
any  of  these  settlements;  that  as  far  as  he  knows  these  lawyers  who 


[•Words  enclosed  in  brackets  erased  in  copy.] 
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claim  to  represent  the  Papago  Indians  are  unknown  to  the  in- 
101  habitants  of  the  Santa  Rosa  valley  settlements;  that  he  him¬ 
self  knows  nothing  whatever  about  these  men. 

PANCllO  (his  X  mark)  LOPEZ, 

Deponent. 

Witness-  to  Mark: 

JOSE  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 


Subscribed  and  sworn  to  before  me  this  •JOth  dav  of  Januarv, 
1010.  1  certifv  that  the  word  “three”  on  line  0,  sheet  1,  was  erased 

l)efore  signing. 

WILLIAM  L.  BOWIE, 

Special  StipervL^or,  U.  S.  Indian  Bwrean. 


I, 


-,  interpreter,  heroliv  certify  that  this  allidavit  was 


taken  in  my  presence  and  was  fully  understood  by  the  alliant  at  the 
time  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 

Aijidavit  of  Joae  Juan. 


State  of  Arizona, 

County  of  Maricopa,  ss: 

Jose  Juan,  being  first  duly  sworn  on  his  oath,  deposes  and  says: 
That  he  is  a  full-blood  Pa}jago  Indian,  and  is  about  ’Jo  years  of  age; 
that  he  was  born  in  the  Papago  country  and  has  lived  all  his  life  in 
the  Papago  valley  settlement  known  to  the  Indians  by  the  name  of 
Kiacheeniuck ;  that  this  is  one  of  the  1  three]*  Indian  settlements 
located  in  the  Santa  Rosa  valley  in  Pima  ('ounty,  Arizona,  and  com¬ 
monly  known  as  and  called  by  white  men  the  “Santa  Rosa  \"illagcs;” 
that  he  also  has  a  mountain  home  at  the  Indian  settlement  of 
Covered  Wells,  where  he  resides  during  the  dry  st'asons,  this 
lfi’2  being  one  of  the  settlements  in  which  the  Papago  Indians  of 
the  Santa  Rosa  valley  reside  during  the  dry  seasons;  that  he 
has  never  told  any  pei’son  to  bring  any  lawsuit  about  the  lands  sur¬ 
rounding  the  valley  settlement  in  which  he  resides,  nor  has  he  ever 
heard  of  any  of  his  relatives,  or  any  of  the  Papago  Indians  telling 
anybody  to  bring  any  such  lawsuit;  that  this  lawsuit  was  first  heard 
of  by  him  after  the  American  Indian  ollicials  told  his  j)eople  about  it 
last  year;  that  since  that  time  the  matter  has  been  much  talked 
about  among  the  Indian  inhabitants  of  the  Santa  Rosa  valley  settle¬ 
ments  and  he  knows  that  the  Indians  of  these  villages  deny  that  any 
person  was  requested  or  authorized  to  biing  any  action  of  any  kind 
in  court  in  the  name  of  anv  of  these  settlements;  that  as  far  as  he 
knows  these  lawyers  who  claim  to  represent  the  Papago  Indians  are 


[♦Words  enclosed  in  brackets  erased  in  copy,] 
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unknown  to  llie  inliabitants  of  the  Santa  Rosa  valley  settlements; 
that  he  himself  knows  nothing  whatever  about  these  men. 

JOSE  (his  X  mark)  JUAN. 

Witness-  to  mark: 

JOSi::  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 

Subseribed  and  sworn  to  before  me  this  ’Joth  dav  of  January, 
1010.  I  certify  that  the  word  ‘‘three'’  on  line  0,  sheet  1,  was  erased 
before  signing. 

WILLIAM  L.  BOWIE, 

Special  Supereitior,  l\  S.  Indian  Hurcaii. 

L  -  - .  interpreter,  hereby  certify  that  this  aflidavit  was 

taken  in  mv  THi-sence  and  was  fiillv  undeistood  bv  the  atliant  at  the 

«  j  ft  ft> 

time  he  signed  and  swore  to  it. 

JOSfi  X.  PABLO, 

Interpreter. 

103  Atjidavif  of  Kunuto  Lopez. 


State  of  Arizona, 

County  of  Maricopa,  ss: 

Kunuto  Lopez,  being  fust  duly  sworn  on  his  oath  deposes  and 
says:  That  he  is  a  fiill-ldood  Papago  Indian,  and  is  about  44  years 
of  age;  that  he  was  liorn  in  tlie  Papago  country  and  has  lived  all  his 
life  in  th(‘  Pa]>ag()  valley  settlement  known  to  the  Indians  by  the 
name  of  Kia(‘hi‘ennu*k :  that  this  is  one  of  the  |  three]’''  Indian  settle¬ 
ments  located  in  the  Santa  Rosa  vallev  in  Pima  Countv,  Arizona, 
and  commonlv  known  as  ami  called  bv  white  men  the  “Santa  Rosa 

ft  ft 

Villages:*’  that  1h‘  also  has  a  nanmtain  home  at  the  Indian  settle¬ 
ment  of  (  ababi.  where  he  resides  during  the  dry  seasons,  this  Ix'ing 
one  of  the  st'ttlemcnts  in  which  the  I’apago  Indians  of  the  Santa 
Rosa  valb‘v  rt'side  during  the  di  v  s(‘asons:  that  he  has  never  tobl  anv 

ft  «  ■*  ft  ft 

person  to  l»ring  any  lawsuit  about  the  lands  surrounding  the  valU*y 
settlenuait  in  which  he  i-esides.  nor  has  he  ever  heard  of  anv  of  his 

ft 

relatives,  or  anv  of  tin*  Papago  Indians  telling  anvluMlv  to  bring  anv 

ft  I  ~  ~  ft  ft  ~  % 

such  lawsuit:  that  this  lawsuit  was  fust  heard  of  bv  him  after  the 

ft 

.Aimuican  Imlian  otlicials  told  his  people  about  it  last  year:  that  since 
that  time  the  matter  has  been  much  talkc<l  about  among  the  Indian 
inhabitants  of  th(‘  Santa  l{o<a  vallev  settliunents  and  he  knows  that 
the  Indians  (d*  these  villages  deny  that  any  person  was  request(‘d  or 
authorized  to  biing  anv  a.ction  of  anv  kiml  in  court  in  the  name  of 
anv  of  these  sidtlements :  that  as  far  as  he  knows  these  lawvers  who 
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claim  to  roi>rcsont  the  Papago  Indians  are  unknown  to  the  in- 
104  habitants  of  the  Santa  Rosa  valley  settlements;  that  he  himself 
knows  nothing  whatever  about  these  men. 

KUXUTO  (his  x  mark)  LOPEZ. 

Witness-  to  mark: 

JOSi^:  X.  PABLO. 

JOSEPHINE  BOWIE. 


Suhscril^d  and  sworn  to  before  me  this  2r)th  dav  of  January,  1019. 
1  certify  that  the  word  ‘‘three”  on  slieet  1,  line  6,  was  erased  before 
signing. 

WILLIAM  L.  BOWIE, 

Special  Supervisor,  V.  S.  Indian  liureau. 

I,  Jose  X.  Pablo,  interpreter,  hereby  certify  that  tliis  aflldavit  was 
taken  in  my  presence  and  was  fully  undei stood  by  the  alliant  at  the 
time  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 

Affidavit  of  Jose  Juan. 


State  of  Arizona, 

Count!)  of  Maricopa,  ss: 

Jose  Juan,  being  tirst  duly  sworn  on  his  oath  deposes  and  says: 
J'hat  he  is  a  full-blood  Paj^ago  Indian,  and  is  about  44  .veal's  of  age; 
that  he  was  born  in  the  Piipago  country  and  has  lived  all  his  life  in 
the  Papago  valley  settlement  known  to  the  Indians  by  the  name  of 
Eiaeheemuek ;  that  this  is  one  of  the  [three  |*  Indian  settlements 
located  in  the  Santa  Ro.sa  valley  in  Pima  County,  Arizona,  and  eom- 
monlv  known  as  and  ealh'd  bv  white  men  the  “Santa  Rosa  A'illages;” 

that  he  also  has  a  mountain  home  at  the  Imlian  settlement  of 
105  Cababi,  where  he  reside''^  during  the  <lry  .reasons,  this  being 
one  of  the  settlements  in  which  the  Papago  Indians  of  the 
Santa  Rosa  valley  n'side  during  the  dry  sea.^ons;  that  lu‘  has  lu'ver 
told  any  ])erson  to  bring  any  lawsuit  about  tlu*  lands  surrounding 
the  valley  setthaiHait  in  which  he  r(*sid(‘s,  nor  has  he  evei'  heard  of 
any  of  his  relative's,  or  any  of  the  Papjigo  Indians  telling  anybody  to 
bring  anv  such  lawsuit :  that  this  lawsuit  was  first  heard  of  bv  liim 
after  the  American  Indian  oflieials  told  his  ])eo])le  about  it  last  y(*ar; 
that  since  that  time  the  matter  has  been  much  talk(*d  about  among 
the  Indian  inhabitants  of  tbe  Sjuita  Ro.sa  valley  se'ttlements  and 
he  knows  that  the  Indians  of  these  villages  deny  that  anv  pei'son  was 
recpiested  or  authorized  to  bring  any  action  of  any  kind  in  court  in 
the  name  of  jiny  of  the.se  settlements;  that  as  far  jis  he  knows  these 
lawyei's  who  claim  to  represent  the  Papago  Indians  arc  unknown  to 
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the  inliahiliints  of  the  Santa  Ih)sa  valley  settlements;  that  he  himself 
knows  nothing  whatever  about  these  men. 

JOSE  (his  X  mark)  Jl’AX, 

Deponent. 

Witness-  to  mark: 

JOSk  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 

Sul'.<oril'e(l  and  'Sworn  to  before  me  this  'Joth  day  of  January.  lOPb 
I  certify  that  the  word  “three”  wa.^^  erased  on  line  (>,  sheet  1,  before 
signing. 

WILLIAM  L.  BOWIE, 

Spcvlat  Super viiior,  l  \  S.  Indian  Bureau. 

L  J‘»se  X.  Pablo,  interpreter,  hereby  certify  that  this  atlida- 
lOd  vit  was  tak(*n  in  my  presiaiee  ami  was  fully  undei*stood  by  the 
alliant  at  the  tijne  he  signe<l  and  swore  to  it. 

JOSK  X.  PABLO, 

Interpreter. 

Affidavit  of  John  Lewis. 


State  of  Arizona, 

Count  If  of  Maricopa,  ss: 

John  Lewis,  being  first  duly  sw«)in  on  his  oath  deposes  and  says: 
That  he  is  a  full-blood  Pajiago  Indian,  and  is  about  *25  years  of  age; 
that  he  was  born  in  the  Pa]»ago  eounti y  and  has  lived  all  his  life  in  the 
Papago  valley  .^(‘ttlenient  known  to  the  Indians  by  the  name  of 
Kiacheemuek:  that  this  is  one  of  the  [three]*  Indian  settlements 
located  in  the  Santa  Rosa  vallev  in  Pima  (  ountv,  Arizona,  and  eom- 
monly  known  as  and  called  by  white  men  the  “Santa  Kosa  Villages’’; 
that  he  also  has  a  mountain  home  at  the  Indian  settlement  of  C'ababi, 
where  he  resides  during  the  dry  seasons,  this  being  one  of  the  settle¬ 
ments  in  whieh  the  Pai»ago  Indians  of  the  Santa  Rosa  valley  leside 
during  the  dry  seasons:  that  he  has  never  told  any  person  to  bring 
anv  lawsuit  about  the  lands  surrounding  the  vallev  settlement  in 

which  he  resides,  nor  has  he  ever  heard  of  anv  of  his  relatives,  or  anv 

*  • 

of  the  Pa])ago  Indians  telling  anylnxly  to  bring  any  such  lawsuit; 
that  this  lawsuit  was  first  heard  of  by  him  after  the  American  Indian 
officials  told  his  ])(-ople  about  it  last  year;  that  since  that  time  the 
matter  has  been  much  talked  about  among  the  Indian  inhahitjuits  of 
the  f;?anta  Rosa  valley  settlements  and  he  knows  that  the  Indians  of 
tlicse  villages  deny  that  any  juason  was  requested  or  author- 
107  ized  to  bring  any  action  of  any  kind  in  court  in  the  name  of 
any  of  these  settlements:  that  as  far  as  he  knows  these 
lawyers  who  claim  to  represent  the  Papago  Indians  are  unknown  to 
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iho  inliaMtants  of  llio  Santa  Rosa  vallev  settlements;  that  he  him- 
self  knows  nothinj;  whatever  about  these  men. 

JOHN  LEWIS. 

Witness- : 

JOSk  X.  RARLO. 

JOSEPHINE  M.  BOWIE. 

Siihserihed  and  sworn  to  before  me  this  ‘2oth  day  of  January,  1919. 
I  eertify  that  tlie  w(»rd  “three”  on  line  d,  sheet  1,  was  erased  l)efore 
signing. 

WILLIAM  L.  BOWIE, 

Spl  Supcrviiior,  U.  S.  Indian  Scrrice. 

I,  Jose  X.  Pablo,  interpreter,  hereby  eertify  that  this  affidavit  was 
taken  in  niv  presence  and  was  fullv  understood  bv  the  athant  at  the 
time  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 

A  ffidavit  of  Jose  San  Pablo. 

Hf.  ii/i  if:  if.  i/i 

Stati:  of  Arizona, 

Count p  of  Maricopa,  ss: 

Jose  San  Pablo,  being  liist  <luly  sworn  on  his  oath  deposes  and 
says:  That  he  is  a  full-blood  Papago  Indian,  and  is  about  59  years  of 
age:  that  he  was  born  in  the  Papago  country  and  has  lived  all  his  life 
in  the  Pa]>ago  valley  settlement  known  to  the  Indians  by  tlie 
108  name  of  Kiacheenmek;  that  this  is  one  of  the  [three]*  Indian 
settlements  located  in  the  Santa  Rosa  vallev  in  Pima  Countv, 
Arizona,  and  commonlv  known  as  and  called  bv  white  men  the 

4  «' 

“Santa  Rosa  Villages”;  that  he  also  has  a  mountain  home  at  the  In¬ 
dian  settlement  of  Brownell,  where  he  resides  during  the  dry  seasons, 
this  being  one  of  the  settlements  in  which  the  Papago  Indians  of  the 
Simta  Rosa  valley  reside  during  the  dry  seasons;  that  he  has  never 
told  any  iieison  to  bring  any  lawsuit  about  the  lands  surrounding 
the  vallev  settlement  in  which  he  resides,  nor  has  he  ever  heard  of 
any  of  his  relatives,  or  any  of  the  Papago  Indians  telling  anybody 
to  bring  any  such  lawsuit:  that  this  lawsuit  was  first  heard  of  by 
him  after  the  American  Indian  officials  told  his  people  about  it  last 
vear;  that  since  that  time  the  matter  has  been  much  talked  about 
among  the  Indian  inhabitants  of  the  Santa  Rosa  valley  settlements 
and  he  knows  that  the  Indians  of  these  villages  deny  that  any  person 
was  ie({U('sted  or  authorized  to  bring  any  action  of  any  kind  in  court 
in  the  name  of  any  of  these  settlements;  that  as  far  as  he  knows  these 
lawyers  who  claim  to  I’epresent  the  Papago  Indians  are  unknown  to 
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the  inhabitants  of  the  Santa  Kosa  valley  settlements;  that  he  himself 
knows  nothing  whatever  about  these  men. 

JOSE  (his  X  mark)  SAN  PABLO. 


Witness-  to  mark : 

JOSl^:  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 

Subseribed  ami  sworn  to  before  me  this  'Joth  dav  of  Januarv,  IhP). 
1  eerlify  that  the  word  “ihiee*'  on  line  (>,  sheet  1,  was  erased  before 
signing. 

:  WILLIAM  L.  BOWIE, 

pedal  Supcrvi{<or,  U.  Indian  Bureau. 

109  I,  Jose  X.  Pablo,  interpreter,  hereby  eertify  that  this  af- 
ti<lavit  was  taken  in  my  jmsenee  ami  was  fully  understood  by 
the  alliant  at  the  time  lie  signed  and  swore  to  it. 

JOSL  X.  PABLO, 

Interpreter. 

Aljidavit  of  Alberto  Antonio. 


St.vte  UK  Arizona, 

County  of  Maricopa,  s.'<: 

Alberto  Antonio,  being  first  duly  sworn  on  his  oath  deposes  and 
says:  That  he  is  a  fnll-bloo<l  Papago  Indian,  and  is  about  ^^0  years 
of  age;  that  he  was  born  in  the  Pajtago  country  and  has  lived  all 
his  life  in  the  Papago  valley  settlement  known  to  the  Indians  by 
the  name  of  Kiaeheemuek:  that  this  is  one  of  the  |  three]*  Indian 
sittlements  loeateil  in  the  Santa  Posa  vallev  in  Pima  (Vnmtv,  Ariz- 
ona,  and  eommonlv  known  as  and  called  hv  white  men  the  “Santa 
Kosa  X'illages:'*  tliat  he  also  has  a  mountain  home  at  the  Indian 
.'S'ttlement  of  ('ovt  red  W’ells.  wlieie  he  u  sides  during  the  diw  seasons, 
this  being  one  of  the  settlements  in  which  the  Papago  Indians  of  the 
Santa  Rosa  vallev  reside  during  the  drv  seasons;  that  he  has  never 
told  any  person  to  bring  any  law  suit  about  the  lands  surrounding 
the  valley  settUinent  in,whieh  he  resides,  nor  has  he  ever  heard  of 
any  of  his  relatives,  or  any  of  the  Papago  Indians  telling  anyboily  to 
I  ring  anv  such  law  suit :  that  this  law  suit  was  liist  h(*ard  of  bv 
him  after  the  Aimaiean  Indian  otlieials  told  his  people  al)out  it  la-^t 
vear;  that  since  that  time  the  matter  has  hecai  much  talked 

ft 

110  about  among  the  Imlian  inhabitants  (J'  the  Santa  Kosa  valh'v 
setth'inents  and  lie  knows  that  the  Indians  of  these  villages 
deny  that  any  person  was  re(juested  or  authorizt*(l  to  bring  anv 
action  of  anv  kind  in  court  in  the  name  of  anv  of  thc'se  settlements: 

ft  ft  " 

that  as  far  as  he  know-i  these  lawyers  who  claim  to  reiire.^ent  the 
Papago  Indians  are  unknown  to  the  inhabitants  of  the  Santa  Rosa 
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valley  settlements;  that  he  himself  knows  nothing  whatever  about 
these  men. 

ALBERTO  (his  x  mark)  ANTONIO, 

Deponent. 

Witness-  to  mark: 

JOS^:  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 


Subscribed  and  sworn  to  before  me  this  25th  dav  of  Januarv, 
1919.  I  certify  that  the  word  “three”  on  line  6,  sheet  1,  was  erased 
before  signing. 

AVILLIAM  L.  BOWIE, 

Special  Supervisor,  11.  S.  Indian  Bureau. 

I,  Jose  X.  Pablo,  interpreter,  hereby  certify  that  this  affidavit 
was  taken  in  my  presence  and  was  fully  understood  by  the  affiant 
at  the  time  he  signed  and  swore  to  it. 

JOS£:  X.  PABLO, 

Interpreter. 

Affidavit  of  Val  Lopez. 


State  of  Arizona, 

County  of  Maricopa,  ss: 


Val  Lopez,  being  first  duly  sworn  on  his  oath  deposes  and 
111  says:  That  he  is  a  full-blood  Papago  Indian,  and  is  about 
25  years  of  age;  that  he  was  born  in  the  Papago  euiintry 
and  has  lived  all  his  life  in  the  Papago  valley  settlement  known 
to  the  Indians  bv  the  name  of  Kiaeheemuek;  that  this  is  one  of  the 
three  Indian  setlleiiienls  located  in  the  Santa  Rosa  vallev  in  Pima 
Countv,  Arizona,  and  eommonlv  known  as  and  called  bv  white 
men  the  “Santa  Rosa  \’illages;”  that  he  also  has  a  mountain  homo 
at  the  Indian  settlement  of  Covered  Wells,  where  he  resides  during 
the  dry  seasons,  this  being  one  of  the  settlements  in  which  the 
Papago  Indians  of  the  Santa  Rex'^a  valley  reside  during  the  dry 
seasons;  that  ho  has  never  told  any  person  to  bring  any  law  suit 
about  the  lands  surrounding  the  valley  settlement  in  which  he  re¬ 
sides,  nor  has  he  ever  heard  of  any  of  his  relatives,  or  any  of  the 
i*ai>ago  Indians  telling  anybody  to  bring  any  such  law  suit;  that 
this  law  suit  was  first  heard  of  bv  him  after  the  American  Indian 
officials  told  his  people  about  it  last  year;  that  since  that  time  the 
matter  has  been  much  talked  about  among  the  Indian  inhabitants 
of  the  Santa  Rosa  vallev  settlements  and  he  knows  that  the  Indians 


of  thes(‘  villages  deny  that  any  ])er.'ion  was  n'cpiested  or  authorized 
to  bring  anv  action  of  anv  kind  in  court  in  the  name  of  any  of 
these  settleiiKUit;  that  as  far  as  he  knows  these  lawvers  who  claim 
to  represent  the  Papago  Indians  are  unknown  to  the  inhabitants 
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of  the  Santa  Rosa  valfvy  setllenunt.'^ :  that  he  himself  knows  nothing 
whatever  about  these  men. 

VAL  LOPEZ. 

Witness-  to  signature: 

JOSk  X.  PABLO. 

JOSEPH  INK  M.  BOWIE. 

Suhserihcd  and  sworn  to  before  me  this  ‘ihtli  dav  of  Janu- 
112  arv,  PJlh.  1  eertify  that  the  word  “thrc'e"  on  line  0,  page  1. 
was  era.'^Ml  before  signing. 

WILLIAM  L.  BOWIE, 

Special  Supervisor,  l\  S.  Indian  Bureau. 

I,  Jose  X.  Pablo,  inteipreter,  hereby  eertify  that  this  affidavit 
was  taken  in  my  presenee  and  was  fully  understood  by  the  affiant 
at  the  time  he  siuned  and  swore  to  it. 

JOSft  X.  PABLO, 

Interpreter. 

Affidavit  of  Jonah  Maria. 


State  or  Arizona, 

Count  If  of  Maricopa,  ,ss: 

Jonah  Maria,  being  first  duly  .'iworn  on  his  oath  deposes  and  says: 
That  he  is  a  full-bbxKl  Papago  Indian,  and  is  about  dO  years  of  age; 
that  he  was  born  in  the  Pa])ago  country  and  has  lived  all  his  life 
in  the  Papago  valley  .settlement  known  to  the  Indians  by  the  name 
of  Kiaeheemuek :  that  this  is  one  of  the  |  three]*  Indian  .settlements 
located  in  the  Santa  Rosa  valley  in  Pima  County,  Arizona,  and 

eommonlv  known  as  and  called  by  white  men  the  ‘‘Santa  Rosa 

«  • 

Adllages:*’  that  he  al.-o  has  a  mountain  home  at  the  Indian  settle¬ 
ment  of  Brownell,  where  he  resides  during  the  <lry  seasons,  this  being 
one  of  the  settlements  in  which  the  Papago  Indians  of  the  Santa 
Rosa  vallev  reside  during  the  drv  seasons;  that  he  has  never  told 
any  j)erson  to  bring  any  law  suit  about  the  lands  surrounding  the 
valley  settlement  in  which  he  resid(‘s,  nor  has  he  ever  heard  of  any 
of  his  relatives,  or  any  of  the  Papago  Indians  telling  any- 
1 13  bodv  to  bring  anv  such  law  suit :  tlnit  this  law  suit  was  first 
heard  of  by  him  after  the  American  Indian  officials  told  his 
peo})le  about  it  last  year:  that  since  that  time  the  matter  has  heen 
much  talked  about  among  the  Indian  inhabitants  of  the  Santa  Rosa 
valley  settlements  and  he  kmnvs  that  the  Indians  of  these  villages 
deny  that  any  person  was  nMpu'Sted  or  authorized  to  bring  any  action 
of  anv  kind  in  court  in  the  name  of  anv  of  the.'^e  .'^ttlements; 
that  as  far  as  he  knows  these  lawyta-s  who  claim  to  reju’esent  the 
Papago  Indians  are  unknown  to  the  inhabitants  of  the  Santa  Rosa 
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valley  settlements;  that  he  himself  knows  nothing  whatever  about 
these  men. 

JONAH  (his  X  mark)  MARIA. 

Witness-  to  mark: 

JOSE  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 

Suhserihcd  and  sworn  to  before  me  this  25th  dav  of  Januarv,  1919. 
I  certify  that  the  word  “three''  on  page  1,  line  G  was  erased  before 
signing. 

WILLIAM  L.  BOWIE, 

Special  Supervisor,  U.  S.  Indian  Bnreau. 

I,  Jose  X.  Pablo,  interpreter,  hereby  certify  that  this  affidavit 
was  taken  in  my  presen(*e  and  was  fully  understood  by  the  affiant 
at  the  time  he  signed  and  swore  to  it. 

JOS^:  X.  PABLO, 

Interpreter. 

114  Affidavit  of  Gabriel  Lopez. 

State  of  Arizona, 

County  of  Maricopa,  ss: 

Gabriel  Lopez,  being  first  duly  sworn  on  his  oath  de.poses  and 
says:  That  he  is  a  full-blood  Papago  Indian,  and  is  about  2G  years 
of  age;  that  he  was  horn  in  the  Papago  country  and  has  lived  all 
his  life  in  the  Papago  valley  settlement  known  to  the  Indians  by 
the  name  of  Kiaoheemiick ;  that  this  is  one  of  the  [three]*  Indian 
settlements  located  in  the  Santa  Rosa  vallev  in  Pima  Count v.  Aii- 

t.  • 

zona,  and  commonly  known  as  and  called  by  white  men  the  “Santa 
Rosa  Villages:”  that  he  also  has  a  mountain  home  at  the  Indian 
settlement  of  Brownell,  where  he  resides  during  the  dry  seasons, 
this  being  one  of  the  setllcmcnts  in  which  the  Papago  Indians  of 
the  Santa  Rosa  valley  rc'side  during  the  dry  seasons;  that  he  has 
never  told  any  pci’son  to  bring  any  lawsuit  about  the  lands  sur¬ 
rounding  the  valley  .settlement  in  wliieh  he  resides,  nor  has  he  ever 
heard  of  any  of  his  relatives,  or  any  of  the  Papago  Indians  telling 
anybody  to  bring  any  such  lawsuit :  that  this  lawsuit  was  first  hoard 
of  by  him  after  the  American  Indian  officials  told  his  [leople  about 
it  last  year;  that  since  that  time  the  matter  has  been  much  talked 
about  among  the  Indian  inha’  itants  of  the  Santa  Rosa  valley  .settle¬ 
ments  and  he  knows  that  the  Indians  of  these  villages  deny  that  any 
f>er.«on  was  lequested  or  authoi-ized  to  bring  any  action  of  any  kind 
in  court  in  the  n<arne  of  any  of  tlic.^^e  .settlements;  that  as  far  as  he 
knows  the.^e  lawyers  who  claim  to  rcpre.sent  the  Papago  Indians  are 
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unkn<»\vn  to  ll>o  inlui’ iiiints  (»f  tlio  ^:mla  Ko.sj  vallvv  scttlciiu'nt 
that  he  himself  knows  nothinji  wliatever  about  these  men. 

(iAIUMKh  (his  X  mark)  LOrKZ. 


11.1 


Witness-  to  mark : 

.IOSk  X.  r.MU.o. 
.lOSKPIIINK  M.  IlOWIK. 


Snhserihed  ami  sworn  to  lK‘fore  mo  this  2t>tli  day  of  .lanuarv. 

I  e(*rtifv  that  the  wrn-d  “three"  on  ]>ai!:e  1.  line  <>.  was  erased 
hefoF(*  si<j:ninu;. 

WILLIAM  L.  BOWIL. 

Si^rrinl  S}fprrr{ft(fr,  I’.  S.  ImJinn  Itnrcnu. 

1.  Jose  X.  Pahlo.  inter]»reter.  her(*l)v  certify  that  this  alTalavit  was 
taki'U  in  my  presiaiec*  and  was  fidly  understooil  hy  the  alliant  at  the 
time*  he  siiiiuMl  .and  swore  to  it. 

JOSH  X.  PALLO. 

Interpreter. 


(,f  liantnnn  J'rrmn. 


State  of  Arizona. 

Countji  of  Mariropd,  ss: 

Pamoan  Verma.  hoini:  hrst  didy  sworn  on  his  oath  deposes  and 

.savs:  J'hat  he  is  a  fnll-hlood  Papajio  Indian,  jiml  is  ah<»ut  lO  ye.ars 

of  .ai^e:  that  he  was  horn  in  the  Pa]>a,tio  country  and  has  lived  all  his 

life  in  the  Papauo  valley  .‘Settlement  known  to  the  Indians  hy  the 

name  of  Ki.aehe(‘muek :  that  this  is  one  of  the  |thre"*|*  Indian 

.‘■ettlements  located  in  the  Santa  Kosa  valley  in  Pima  County.  Ari- 

zon.a.  and  ef)mmonlv  known  as  and  called  hv  white  men  the  ‘‘Santa 

^  • 

Posa  Villages:"  that  he  also  has  a  mountain  home  at  the  Indian 
settlement  of  Covered  Wells,  where  he  resides  dnriim  the  dry  .rea¬ 
sons.  this  1  einu;  one  of  the  settlements  in  which  the  Pajnmo 
IP')  Indians  ()f  the  Santa  Posa  valley  reside  dnrimx  the  dry 
.‘^eas(»ns;  that  he  has  never  told  any  ]K‘rs«ni  to  hrimj;  any  law¬ 
suit  about  the  hands  surrounding  the  valley  settlement  in  which  he 
resitles.  nor  has  he  ever  hicard  of  anv  of  his  relatives,  cu*  anv  of  th(‘ 

•  t 

Papa^o  Indians  tellimr  anyl  ody  to  hrini^  any  such  lawsuit :  that  this 
lawsuit  was  fu'st  heard  of  hv  him  after  the  American  Indian  otlieials 

t 

tfJd  his  people  ahfuit  it  last  year:  that  since  that  time  the  matter 
has  been  much  talked  about  aruoncr  the  Indian  inhabitants  of  the 
Santa  Posa  valley  settlements  and  h(‘  knows  that  the  Indians  of 
the.'se  vilhaces  deny  that  any  person  was  laMpiested  or  authorized  to 
brine  anv  action  of  anv  kind  in  court  in  the  name  of  anv  of  these 
settlements;  that  as  far  as  he  knows  these  lawyers  who  claim  to 
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rr]>i‘(‘sent  tlie  Indians  aio  unknown  lo  the  inhabitants  of  the 

Santa  Rosa  valley  settlements;  that  he  himself  knows  nothing  what¬ 
ever  about  these  men. 

R  AMO  AX  (his  X  mark)  VERM  A. 

Witness-  to  mark: 

JOSk  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 

Subscribed  and  sworn  to  before  me  this  26th  day  of  January, 
Ihll).  I  certify  that  the  word  “three*’  was  era.^ed  on  line  6,  sheet  1, 
before  signing. 

WILLIAM  L.  BOWIE, 

Spreial  Suj)rrrinor,  l\  S.  Indian  Burcan. 

1,  Jose  X.  Pablo,  interpreter,  hereby  certify  that  this  affidavit  was 
taken  in  my  ]>resenee  and  was  fully  undei*stood  by  the  affiant  at  the 
time  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 


117  Affidavit  of  Hanioan  Cruz. 

State  of  Arizona, 

County  of  Maricopa,  ss: 

Ramoan  Crnz.  being  first  dnly  sworn  on  his  oath  deposes  and  .<ays: 
That  he  is  a  full-blood  Pa|>ago  Indian,  and  is  about  35  years  of  age; 
that  he  was  born  in  the  Papago  country  and  has  lived  all  his  life 
in  the  Paj>ago  valley  settlement  known  to  the  Indians  by  the  name 
of  Kiacheemuek;  that  this  is  one  of  the  [three]*  Indian  settlements 
located  in  the  Santa  Rosa  valley  in  Pima  County,  Arizona,  and  eorn- 
inonlv  known  as  and  called  bv  white  men  the  “Santa  Rosa  Villages;’* 
that  he  also  has  a  mountain  home  at  the  Indian  settlement  of  Brow¬ 
nell,  where  he  resides  during  the  dry  seasons,  this  being  one  of  the 
settlements  in  which  th.e  Papago  Indijins  of  the  Santa  Rosa  valley 
reside  during  the  dry  seasons;  that  he  has  never  told  any  person 
to  bring  any  lawsuit  about  the  hinds  surrounding  the  valley  settle¬ 
ment  in  which  he  resides,  nor  has  he  ever  heard  of  anv  of  his  rela- 
tives,  or  any  of  the  Pajiago  Indians  telling  anybody  to  bring  any 
such  lawsuit  :  tliat  this  lawsuit  was  first  heard  of  by  him  after  the 
American  Indian  oflieials  told  his  pco])lc  about  it  last  year;  that 
since  that  time  the  matter  has  been  much  talked  about  among  the 
Indian  inhabitants  of  the  Santa  Rosa  vallev  settlements  and  he 
knows  that  the  Indians  of  these  villages  deny  that  any  person  was 
icijuested  or  authorized  to  bring  any  action  of  any  kind  in  court  in 
the  name  of  any  of  these  settlements;  that  as  far  as  he  knows  these 
lawyers  who  claim  to  reju’esent  the  Pai)ago  Indians  are  unknown 


[♦Words  enclosed  in  brackets  erased  in  copy.] 


72 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC'Y. 


to  llio  inliahitanls  of  tin*  Santa  Rosa  valley  settlements;  that 
118  he  himself  knows  nothing  whatever  about  these  men. 

liAMOAN  (his  X  mark)  CRUZ. 

Witnesfs-  to  mark : 

JOSi::  X.  PABLO. 

JOSKPIIIXK  M.  BOWIE. 

Snhseri’  ed  and  swfun  to  before  me  this  ‘2()th  dav  of  Janiiarv, 
19 lit.  I  certify  that  the  word  “three*’  on  page  1,  line  (>  was  erased 
before  signing. 

WILLIAM  L.  BOWIE, 

Special  Superriftor,  V.  S.  ladian  lhn'ea}t. 

I.  -  - .  inter]>reter,  hereby  certify  that  this  aflidavit  was 

taken  in  my  presence  and  was  fully  understood  by  the  atliant  at  the 
time  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 


Affidavit  of  Jose  Mariana. 


State  ok  Arizona, 
(’onntif  of 


ss: 


Jose  Mariana,  being  first  duly  sworn  on  his  oath  deposes  and 
says:  That  he  is  a  full-blood  I’apago  Indian,  and  is  about  *2.')  years 
of  age;  that  he  was  born  in  the  Papago  country  and  has  lived  all 
his  life  in  the  Papago  valley  .settlement  known  to  the  Indians  by 
the  name  of  Kiacheianuck :  that  this  is  one  of  the  [three  |*  Indian 
settlements  located  in  the  Santa  Rosa  vall(‘V  in  Pima  (  ountv,  Ari- 
zona,  and  conimonlv  known  as  and  called  bv  white  men  tin* 

«  4 

IPt  “Santa  R<»sa  ^hllagcs;’‘  that  he  also  has  a  mountain  Iiouk' 
at  the  Indian  settlement  of  (overed  Wells,  wheav  he  rcsidc's 
during  the  dry  seasons,  this  being  one  of  the  selthMuents  in  which 
the  Papago  Imlians  of  the  Santa  Rosa  valley  reside  during  the  <hy 
seasons;  that  ht*  has  never  told  any  |K*r.«^on  to  bring  any  lawsuit 
about  the  lands  surrounding  the  valley  settlement  in  which  he  n*- 
sides,  nor  has  he  ever  heard  of  any  of  his  relatives,  or  any  of  the 
Pa]»ago  Indians  telling  anybo<ly  to  1  ring  any  such  lawsuit;  that 
this  lawsuit  was  fust  heard  of  bv  him  after  the  American  Indian  otli- 

4 

cials  told  his  pcoj)le  about  it  last  year;  that  since  that  time  the 
matter  has  been  much  talked  a*  out  among  the  Indian  inhabitants 
of  the  Santa  Rosa  valley  settlements  and  he  knows  that  the  Indians 
of  these  villagt's  deny  that  any  pei.'^on  was  re(|uested  or  authorized 
to  bring  anv  action  of  anv  kind  in  court  in  the  name  of  anv  of  these 

•  •  4  4 

settleimaits ;  that  as  far  as  he  knows  these  lawyers  who  claim  to 
represent  the  Papago  Indians  are  unknown  to  the  inhabitants  of  the 
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Santa  Rosa  valley  settlements;  that  he  himself  knows  nothing 
whatever  about  these  men. 

JOSE  (his  X  mark)  MARIANA. 

Witness-  to  mark : 

JOSfi  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 

Subscribed  and  sworn  to  before  me  this  20th  dav  of  January, 
1019.  I  certify  that  the  word  “three”  line  0  sheet  1,  was  erased 

ft/  / 

before  signing. 

WILLIAM  L.  BOWIE, 

Special  Supervisor,  U.  S.  Indian  Bureau. 

L  Jose  X.  Pablo,  interpreter,  heiebv  certify  that  this  affidavit  was 
taken  in  my  presence  and  was  fully  understood  hy  the  atfiant  at  the 
time  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 


120  Affidavit  of  Antonio  Lopez 

County  of  Pinal, 

State  of  Arizona,  ss: 

Antonio  Lopez,  being  first  duly  sworn,  on  oath  deposes  and  says: 

My  name  is  Antonio  Lopez.  I  am  about  85  years  of  age.  I  am  a 
full-blood  Papago  Indian,  and  reside  at  Kiachcemuck,  one  of  the 
Santa  Rosa  Valley  villages.  I  have  my  fields  there,  hut  live  during 
the  dry  seasons  at  Noii>ot.  a  mountain  Papago  village.  1  have  had 
a  home  at  Kiacheemuck  all  my  life.  1  am  now  with  a  large  number 
of  my  people  at  Florence,  Arizona,  where  we  are  engaged  in  picking 
cotton.  We  have  constructed  a  number  of  houses  on  a  hill  near 
Florence  where  we  live  while  {licking  cotton  and  working  in  the 
cotton  fields.  All  the  inhabitants  of  our  little  village  liere  have 
homes  at  Kiacheemuck.  We  have  lieen  here  in  Floienee  about  one 
month  at  this  time.  There  are  about  fifty  adult  male  {lersons  who 
are  here  at  the  present  time  with  us, — all  being  from  Kiacheemuck. 

At  the  request  of  Mr.  Bowie  of  the  Indian  Bureau,  I  called  a  coun¬ 
cil  of  the  male  inhabitants  of  this  temporary  village'  here  on  Thurs¬ 
day  night  last,  January  28rd.  to  cemsidcr  the  matter  of  a  law  suit 
or  some  court  action  which  you  stat(‘d  had  been  brought  in  Wash¬ 
ington,  D.  C.,  in  the  name  of  the  “Santa  Rosa  Village  or  Pueblo”. 
Your  interpreter  told  us  that  some  lawyers  had  told  the  white  judges 
in  Washington,  that  the  Santa  Rosa  Indians  had  sent  them  to  say 
what  they  had  to  tell  the  court.  Your  interjireter  is  Jo.«e  X.  Pablo. 
I  was  {iresent  at  the  council  of  my  peoiile  here  on  last  Tliurs- 

121  day  night,  as  stated,  and  1  know  that  the  inhabitants  there  a.s- 
sembled  all  answered  that  this  matter  was  entirely  new  to  them 

and  that  they  had  not  authorized  these  lawyers  above  mentioned  or 

ft.  t.' 

any  other  person  to  bring  suit  in  court  of  any  kind,  and  that  they 
knew  nothing  whatever  about  these  lawyers.  I  acted  as  sj^okesman 
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for  inv  people  jit  tliis  ineetin*^,  and  I  liave  s^iiiee  talked  with  the  few 
who  were  not  pres<*nt,  and  I  know  that  they  all  i*ay  the  eaine  thin;^. 
that  that  thev  kiunv  nothin;^  ahont  these  lawvers  and  did  not  an- 
thorize  them  to  hiinu  this  .'^nit  in  eonrt.  My  peoj)le  have  delcf>ated 
me  to  make  this  statement  for  them  all.  They  know  nothin"  ahont 
sienin"  pap(‘is  or  while  jxoples  ways,  so  they  ]n-efer  that  I  si.^n  for 
them  all.  We  regard  Kohokuk'  as  onr  chief,  and  we  askcMl  yon  to 
see  him,  and  ^et  him  to  si"n  fm*  ns.  You  tell  me  that  he  si^ne«l  a 
statement,  hut  that  it  will  not  do  for  all  my  peo|)le  here,  and  that 
Komn-one  was  not  well  enoimli  to  come  here'  with  voii  and  meet  with 
ns.  So  I  make  this  stateiiK'nt  for  my  people  here. 

I  have  heard  this  statenuait  intcMpreted  to  me  hy  Jose  X.  Pahlo. 
.^tockman  and  int('ipreter  for  the  ( l(»V(‘rnment  on  the  Papa"o  Reser¬ 
vation;  I  have  understood  it ;  and  it  is  correct. 

AXTOXIO  (his  X  mark)  LOPEZ, 

Deponent. 

WitiK'ss-  to  mark; 

JOSE  X.  PABLO. 

JOSEPHINE  M.  BOWIE. 


Sworn  to  and  suhscrihed  hefore  me  this  28th.  day  of  January 
put),  at  Florence.  Ariz. 

MTLLIAM  L.  BOWIE, 

Special  Supervisor,  U.  S.  Indian  Bureau. 


I,  Jo.<e  X.  Pahlo.  interpreter,  certify  that  I  interpreted  into 
J22  the  I’a])a."o  lan"ua,u;e  tlu*  above  and  fore"oin."  affidavit  of 
three  ]»a"es  to  Antonio  Lopez,  and  that  he  fully  understood 
the  contents  thereof  before  he  signed  it. 

JOSE  X.  PABLO, 


Aijidavit  of  Ko  nor  one. 

State  of  Arizona, 


Interpreter. 


Count n  of  Pinal: 


Konorone  beiu"  first  duly  sworn,  on  oath  deposes  and  siiys: 


My  Papa"o  name  is  Konorone;  I  am  about  To  or  80  years  of  a.ue; 
my  home  is  at  Kiacheemuck,  one  of  the  villages  of  tlie  Santa  Rosa 
Valley.  I  have  been  leading  man,  or  chief,  of  the  villages  of  Archi 
and  Kiacheemuck  for  many  years,  since  I  was  a  young  man.  Our 
leaders  are  called  princifud  men,  and  I  remember  Louis  who  many 
years  ago  was  also  a  leading  man.  He  lived  below  Kiacheemuck,  at 
()uewa,  whieli  means  “lower  down", — that  is,  where  Archi  is.  I 
was  a  leading  man  at  the  same  time  as  Louis.  Kiacheemuck  and 
Archi.  or  Quewa  as  it  is  also  called,  are  close  together,  and  have  had 
the  same  leaders  sinc(“  I  was  a  young  man. 

1  have  hcaid  my  j>eople  talk  about  a  suit  which  they  have  been 
told  about  recently,  which  some  lawyers  brought  in  the  name  of  the 
‘T^uehlo  of  Santa  Rosa",  and  about  a  deed  which  some  white  man 
says  was  signed  hy  Louis,  dei'ding  him  one-half  interest  in  a  large 
tract  of  land  around  the  “Santa  Rosa  Valley  villages”.  I  know  that 
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my  people  all  say  that  they  never  heard  of  these  lawyers  or  this 
deed  before  they  were  told  about  it  by  American  Indian  of- 

123  ficials  last  year,  and  I  know  that  they  did  not  authorize  any 
person  to  bring  this  suit.  My  people  haye  always  made  it  a 

]u*actiee  to  discuss  matters  of  im])ortance  eoneerning  their  yillages  in 
council,  and  nothing  affecting  the  inhabitants  as  a  whole  has  eyer 
heen  done  within  my  memory  exce])t  after  discussing  it  in  council, 
the  leading  men  being  advised  by  the  inhahitants  in  council  what 
to  do.  1  know  that  in  my  lifetime,  since  I  haye  been  old  enough 
to  remember  anything,  that  no  matter  connected  with  the  sale  or 
transfer  of  any  of  the  lands  of  my  villages  was  ever  even  discussed 
in  council  by  the  inhabitants  thereof. 

This  statement  has  heen  read  to  me  l>y  .lose  X.  Paldo  and  inter- 
ju’eted  by  him,  1  have  understood  it,  and  it  is  correct. 

KOXOROXB:  (his  mark). 

Witness-: 

WM.  L.  BOWIE, 

Special  Siipcrvif^or,  Indian  Bureau. 

JOSEPHINE  M.  BOWIE. 

Sworn  to  and  subscribed  before  me  this  24th.  day  of  January  1919. 

WILLIAM  L.  BOWIE, 

Special  Supervisor,  U.  S.  Indian  Bureau. 

1,  Jose  X.  Pablo,  hereby  certify  that  this  affidavit  was  taken  in  my 
presence,  and  was  interpreted  by  me  to  affiant  in  the  Papago  Lan¬ 
guage,  before  signing  by  him. 

JOSk  X.  PABLO, 

Interpreter. 

124  Affidavit  of  Rop  W'illiams. 

State  of  Arizona, 

County  of  Maricopa,  ss: 

Roy  Williams,  being  first  duly  sworn  on  his  oath  deposes  and  says: 
That  he  is  a  full-blood  Papago  Indian,  and  is  about  29  years  of  age; 
tliat  he  was  horn  in  the  Pajiago  country  and  has  lived  all  his  life 
in  the  Papago  valley  settlement  known  to  the  Indians  by  the  name 
(d  Ak  Chin;  that  this  is  one  of  tlie  [tlireel*  inidnn  settlements 
located  in  the  Santa  Rosa  valley  in  Pima  County,  Arizona,  and  com¬ 
monly  known  as  and  called  by  white  men  the  ‘‘Santa  Rosa  Villages;” 
that  he  also  has  a  mountain  home  at  the  Indian  settlement  of  Ort 
A'ahe,  where  he  resides  during  the  dry  seasons,  this  being  one  of  the 
settlements  in  which  the  Papago  Indians  of  the  Santa  Rosa  valley 
reside  during  the  dry  sea.«ons;  that  he  has  never  told  any  person  to 
bring  any  lawsuit  about  the  lands  surrounding  the  valley  settlement 
in  which  he  resides,  nor  has  he  ever  heard  of  any  of  his  relatives,  or 


[♦Words  enclosed  in  brackets  erased  in  copy.] 


76 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC’y. 


any  of  the  Pa])a;;o  Indians  kdlin^  anyi  ody  to  brin^  any  such  lawsuit ; 

that  this  lawsuit  was  hist  hoard  of  hv  him  after  the  Aineriean  Indian 

• 

oflicials  told  his  peojde  about  it  last  year;  that  since  that  time  the 
matter  has  been  much  talked  about  among  the  Indian  inhabitants  of 
the  Santa  I\osa  vallev  settlements  and  he  knows  that  the  Indians  of 
these  villages  deny  that  any  ]x*rson  was  requested  or  authorized  to 
bring  anv  action  of  anv  kind  in  court  in  the  name  of  anv  of  these 
settlements:  that  as  far  as  he  knows  these  lawyers  who  claim  to  rep¬ 
resent  the  I'apago  Indians  are  unknown  to  the  inhabitants  of 
the  Santa  Ilosa  vallev  settlements;  that  he  himself  knows 
nothing  whatever  about  these  men. 

ROY  WILLIAM'S. 

Witness-: 

JOSK  X.  PABLO. 

JOSLPIIIXE  M.  BOWIE. 

S'ub.*;rril  ed  and  sworn  to  before  me  this  2-')th  dav  of  Januarv,  1010. 
1  certify  that  the  word  ‘Ohree”  on  line  (>,  sheet  1,  was  erased  before 
signing. 

WILLIAM  L.  BOWIE, 

Special  Supervisor,  U.  S.  Indian  Bureau. 

I,  Jose  X.  Pablo,  interpreter,  hereby  certify  that  this  aOidavit  was 
taken  in  mv  i>re.'«ence  and  was  fiillv  understood  bv  the  athant  at  the 

•  i  «  «. 

time  he  signed  and  swore  to  it. 

JOSk  X.  PABLO, 

Interpreter. 

Ajjidarif  of  Santiar/o  ]'enito. 


State  of  Arizona, 

('(Hint If  of  Maricopa,  ss: 

Santiago  AVnito,  being  first  duly  sworn  on  his  oath  de[)oses  and 
says;  That  he  is  a  full-blood  Papago  Indian,  an<l  is  about  2o  years 
of  age;  that  he  was  horn  iu  the  Piipago  country  and  has  lived  all  his 
life  in  tlu‘  Papago  valh'v  setthanent  known  to  the  Indians  by  the 
name  of  Arehi:  that  this  is  one  of  the  rthree]*  Indian  settlements 
located  in  the  Santa  Rosa  vallev  in  Pima  Coiuitv.  Arizona. 

•  c 

126  and  eonmK»nlv  known  as  and  called  bv  white  men  the  ‘‘Santa 
Rosa  \h*llages:’'  that  he  al.'^o  has  a  mountain  lumie  at  the 
Indian  settlement  of  Covered  Wells,  where  he  resides  during  the  dry 
seasons,  this  being  one  of  the  .settlements  in  which  the  Papago  Indians 
of  the  Santa  Ro.<a  vallev  reside  during  the  clrv  seasons;  that  he  has 
never  told  any  person  to  bring  any  lawsuit  about  the  lands  surround¬ 
ing  the  valley  settlement  in  which  lie  resides,  nor  has  he  ever  heard 
of  any  of  his  ndatives.  (»r  any  of  the  Papago  Indians  telling  anybody 

to  bring  anv  .‘<ueh  lawsuit ;  that  this  lawsuit  was  first  heard  of  bv  him 

*  • 
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after  llie  Anieriean  Indian  oflicials  told  his  jiooplo  about  it  last  year; 
that  sinee  that  time  the  matter  has  been  nmeh  talkcnl  about  among 
the  Indian  inhabitants  of  the  Santa  Rosa  valley  settlements  and  he 
knows  that  the  Indians  of  these  villages  deny  that  any  pei*son  was 
requested  or  authorized  to  bring  any  action  of  any  kind  in  court  in 
the  name  of  anv  of  these  settlements;  that  as  far  as  he  knows  these 
lawyei^s  who  claim  to  rei)resent  the  I’apago  Indians  are  unknown  to 
the  inhabitants  of  the  Santa  Rosa  vallev  settlements;  that  he  himself 
knows  nothing  whatever  al)out  these  men. 

SANTIAGO  (his  .X  mark)  VKXTIX), 

Depone  ni. 

Witness-  to  mark: 

WM.  L.  BOWIE. 

JOSEPHINE  M.  BOWIE. 

Subscribed  and  sworn  to  before  me  this  2oth  dav  of  Janv.,  1919. 
I  certify  that  the  word  “three”  was  erased  on  page  1,  line  (i,  before 
signing. 

WILLIAM  L.  BOWIE, 

Special  Supervisor,  U.  S.  Indian  Bureau. 

127  I,  Jose  X.  Pablo,  interpreter,  hereby  certify  that  this  allida- 
vit  was  taken  in  my  presence  and  was  fully  understood  by  the 
affiant  at  the  time  he  signed  and  swore  to  it. 

JOSE  X.  PABLO, 

Interpreter. 

Atjidavit  of  Jose  X.  Pablo. 

*  *  m  Thi  * 


State  of  Arizona, 

Count  1/  of  Pima,  ss: 

Jose  X.  Pablo,  who  being  first  duly  sworn,  on  oath  deposes  and 
says : 


That  he  is  a  full-blood  Papago  Indian,  and  resides  at  Indian  Oasis 
on  the  Papago  Indian  Reservation;  that  he  is  o7  years  of  age;  that 
he  is  a  graduate  of  the  Presbyterian  Training  School  at  Tucson,  and 
understands  the  English  language,  being  able  to  read  and  write  in 
such  language;  that  he  learned  the  Papago  language  in  childliood 
and  has  made  constant  use  of  it  all  his  lifetime,  having  always  lived 
among  Papago  Indians;  that  he  is  well  accpiainted  willi  the  country 
in  which  the  Papago  Indians  reside  in  Southern  Arizona,  having 
made  his  home  there  since  childhood;  that  he  knows  that  the  name 
“Santa  Rosa”  was  not  applied  by  the  Papago  Indians  to  any  ])ar- 
ticular  village  of  the  Papago  country  at  any  time  since  he  attained 
an  age  of  recollection  of  events,  hut  was  a  name  us(*d  by  Mexicans 
and  Americans  to  designate  the  tliree  villages  in  the  Santa  Ro.sa 


Valley,  located  within  a  radius  of  a  few  miles  of  each  other, 
128  and  known  by  the  Papago  Indians  by  the  following  names: 
Ak  Chin,  Kiacheemuck,  and  Archi  or  Kuarchi;  that  these 
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villages  ropnseiit  three  sej)arate  settlements  of  Papago  Indians;  that 
for  the  reason  that  the  white  |>ersons  and  Mexieans  in  the  country 
could  not  understaml  the  Indian  names  of  these  villages  they  com¬ 
monly  designated  them  as  “the  Santa  Rosa  Villages”;  that  the  In¬ 
dians  followed  this  custom  when  talking  to  Americans  or  Mexicans, 
but  always  used  the  Indian  names  of  these  villages,  as  set  out  above, 
when  talking  among  themselves;  that  since  the  erc^ction  of  the  scIick)! 
at  Kiaeheemuck  hv  the  linlian  I^ureau,  about  two  vears  ago, — a 
well  bt'ing  completed  about  the  same  time,  these  ohje<'ts  have  become 
a  landmark,  and  jtractically  all  persons  who  speak  English  now 
know  that  particular  village  as  “Santa  Rosa.”  The  name  Santa  Ro.si 
is  of  Spanish  or  Mexican  origin.  1  have  read  this  statement,  and 
it  is  correct. 

JOSfi  X.  PABLO, 

Defendant. 

Sworn  to  and  subscribed  before  me  this  18th  dav  of  January,  1918. 
[seal.]  ISABEL  M;  LAUDER, 

Xotary  Public. 

My  Commission  exj)ires  July  10,  1920. 

Memorandum. 

July  19,  19*20. — Apf)earance  of  Christopher  B.  Garnett,  Special  As¬ 
sistant  to  the  Attorney  General,  for  defendants  filed. 

Order  Substituting  Defendant. 

Piled  June  19,  1920. 


This  day  came  the  parties  by  their  attorneys,  and  it  being  sug¬ 
gested  to  the  court  that  the  defendant  Franklin  K.  Lane  had  re¬ 
signed  his  otlice  as  Secretary  of  the  Interior,  and  that  John 
129  Barton  Payne  hail  been  appointed  and  had  qualified  as  his 
successor  in  that  otlice.  and  it  a]*pearing  that  the  said  Franklin 
K.  Lane  was  made  a  partv  d(‘fendant  in  this  cause  solelv  in  his 
otlicial  capacity  as  Si'cretarv  of  the  Interior,  it  is  hereby  ordered  that 
the  said  .lohn  Barton  Payne,  as  S(‘crt‘tarv  of  the  Interior,  be  sub¬ 
stituted  as  a  party  defendant  herein  in  the  place  and  stead  of  the 
said  Franklin  K.  Lane.  . 

F.  L.  SIDDONS, 

.Justice  Supreme  Court  of  the  - . 

June  19,  1920. 
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Affidavit  of  ir.  T.  Day,  Jr. 

Filed  June  19,  19*20 

♦  ♦♦♦♦♦♦ 

State  of  Arizona, 

County  of  Pinal,  ss: 

W.  T.  Day,  Jr.,  being  first  duly  sworn  on  his  oath  deposes  and 
says : 

That  he  is  of  the  age  of  forty-four  years  and  resides  at  Quijotoa, 
Arizona,  his  said  residence  being  located  near  the  Santa  liosa  Valley, 
about  eighteen  miles  from  a  group  of  Indian  Villages  or  settlements 
known  as  the  Pueblo  of  Santa  Kosa,  the  same  being  occupied  by 
Papago  Indians,  and  being  situated  in  the  County  of  Pima,  State  of 
Arizona. 

That  there  is  located  in  said  Pima  County,  State  of  Arizona,  about 
twenty  miles  from  Quijotoa,  and  about  thirty-five  miles  from  said 
Pueblo  of  Santa  Rosa,  an  Indian  Agency  of  the  United  States 
(lovernment,  established  by  the  Department  of  the  Interior  of  the 
United  States;  that  the  said  Ageney  is  in  charge  of  a  Superintendent 
who  exercises  or  claims  to  exercise  authority  over  said  Papago 
Indians. 

That  affiant  has  resided  in  said  place  for  a  period  of  about  twenty- 
six  years  last  past  and  during  said  times  he  has  been  engaged 
130  in  the  oecupation  of  mining  and  of  dealing  in  general  mer¬ 
chandise;  that  during  the  greater  portion  of  said  time  affiant 
has  traded  with  and  emjdoyed  many  of  said  Papago  Indians;  that 
affiant  is  now  and  for  manv  vears  has  been  familiar  with  the  customs, 
habits  and  language  of  said  Indians  and  that  he  is  now  and  for  many 
years  has  been  able  to  understand  and  speak  lluently  the  language 
of  the  said  Papago  Indians. 

That  for  many  years  the  said  Papago  Indians,  including  the  head 
men  and  chiefs  of  said  Pueblo  of  Santa  Rosa,  and  of  othei:  Papago 
Indian  villages,  have  confided  in  affiant  and  have  talked  and  di-s- 

cussed  their  affairs  with  him  freelv. 

« 

That  sometime  during  the  year  1910  affiant  learned  that  the  head 
men  and  chiefs  of  said  Papagos,  including  those  of  tin*  said  Pueblo 
of  Santa  Rosa,  had  in  the  year  ISSO  given  a  ])ower-of-attorney  to 
one  Robert  F.  Hunter  of  Washington,  District  of  Columbia,  au¬ 
thorizing  the  said  Robert  F.  Hunter  to  act  in  behalf  of  said  Papago 
Indians  and  to  represent  them  in  their  affairs  with  the  United  States 
(lovernment;  that  thereafter,  to  wit,  sometiihe  during  the  year  1914, 
affiant  learned  that  the  representatives  of  the  said  Robert  F.  Hunter 
were  considering  the  bringing  of  a  suit  in  the  name  of  and  on  behalf 
of  said  Pueblo  of  Santa  Rosa  and  on  hi'half  of  the  Indians  residing 
therein,  against  the  Department  of  the  Interior  of  the  United  States 
and  others,  to  |)revent  encroachment  by  the  said  defendants  upon  the 
lands  of  said  Papagos. 

That  shortly  thereafter,  at  the  request  of  the  representatives  of  the 
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said  Kulxat  F.  Ilinitor,  afTiant  lioroin  informed  various  Papago  In¬ 
dians  of  llif  jjioposal  to  bring  ?aid  suit;  that  the  name  of  the 

131  Imlians  so  commimieated  witli.  were  the  following:  Francisco 
Ochoa,  .him  raj)ital,  Jose  Castro,  Ben  Johnson,  Alhino, 

Ilasunwa.  Josi'  Anton,  Paneho,  Jose  Pahlo,  Juan  Jose,  Juan  Thomas, 
J^antiago  Benito,  Antonio,  Manuel  Antonio,  .lose  Luis,  and  many 
others  whose  names  afliant  does  not  now  lemember. 

That  the  majority  of  said  Indians  resided  in  the  said  Puehlo  of 
Santa  Bo^a,  and  the  others  on  adjacent  lands  of  the  Papagos;  that 
all  of  said  Indians  so  communicated  with  hy  afliant  and  have  a  good 
understanding  of  ordinary  husimss  affairs  and  particularly  of  mat¬ 
ters  concerning  their  inttaests  and  know  the  value  of  moni'V  and 
of  proj)erty  Ixlonging  to  them  and  in  which  thev  deal;  that  the 
said  Papago  Indians  have  universally  and  invarialdy,  at  all  times 
within  the  recollection  of  this  atliant  claimed  that  the  land  of  said 
Santa  Bosa  village  and  the  adjacent  territory  belonged  to  the  Pajiago 
Indians,  and  that  the  Fniti'd  States  Covernmcnt  had  no  right  to 
the  same. 

That  during  the  month  of  January,  1020,  affiant  in  com]iany 
with  one  C.  B.  Cuittard,  re])resentative  of  the  said  Robert  F.  Hunter 
and  of  the  heiis  of  the  said  Bohcrt  F.  Hunter,  went  among  said 
Indians  for  tlu*  purpose  of  <liseussiiur  the  above  entitled  action  and 
of  ascertaining  what  testimony  could  he  obtained  in  behalf  of  the 
plaintiff  therein:  that  at  the  said  time  afliant  conversed  with  the  fol¬ 
lowing  Imlians  regarding  the  same:  Francisco  Ochoa,  Juan  Capitan, 
Jose  Pahlo,  Juan  Jose.  San  Jor;(‘.  Manuel  Antonio,  and  also  with 

manv  otheis.  and  the  said  Indians  told  afliant  that  word  had  been 

« 

sent  them  by  the  Indian  Agent  of  the  United  States  Government 
not  to  talk  to  said  Gui.tard  in  regard  to  said  suit:  ?Bid  Indians  also 
stated  in  effect  that  while  they  had  known  about  the  suit 

132  from  its  beginning  and  had  ai>proved  of  the  same,  and  while 
the  inhabitants  of  the  Santa  Bosa  village  generally  had  so 

known  of  and  ap]uoved  of  the  said  suit,  that  they  would  not  sign  any 
affidavits  stating  such  facts  because  of  their  said  instructions  from  the 
Indian  agent  and  for  the  reason  that  they  were  afraid  to  disobey 
him,  or ‘words  to  that  effect. 

That  atliant  also  on  nr  about  said  time  talked  with  a  certain  Papago 
Indian  named  Antonio  Lopez  who  sai<l  that  he  was  one  of  the  Imlians 
who  ha<l  signed  an  allidavit  in  this  action  sona'time  during  the  month 
of  January,  Ihltk  and  that  other  Indians  had  signed  similar  affi¬ 
davits  on  or  about  the  saint'  tlate,  wert'  ehit'fs,  captains  or  leading  men 
of  the  Papagos:  that  tin'  saitl  Indians  and  all  of  the  same  with  whom 
atliant  communicated  leganling  the  bringing  of  said  suit  agreed  to 
the  bringing  of  the  saiiif*  and  expi't'ssttl  their  a]>proval  thereof. 

That  many  of  them  .-tattd  to  atliant  that  the  Superintendent  of  the 
Indian  Agem*y  of  the  United  States  Government  locate<l  on  the 

Paj*ago‘s  land  had  urged  them  to  take  u])  new  allot- 

W.  T.  Ih.  Jr.  ments  of  land  from  the  United  States  Govc'rnment 
and  that  the  said  agents  were  interfering  with  their 
governmental  affairs  and  that  the  said  Indians  were  glad  tliat  the  suit 
was  to  he  brought :  that  atliant  believes  from  his  conversations  with 
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said  Indians  at  said  time  and  suljscquont  thereto  tliat  the  bringing  of 
said  suit  and  its  said  ohjeets  and  its  purposes  was  generally  known 
among  the  Indians  of  the  said  Pueblo  of  Santa  Rosa  and  of  the  other 

Papago  Indian  villages,  and  that  the  bringing  of 
W.  T.  D.,  Jr.  said  action  was  Generally  approved  by  said  In¬ 
dians. 

That  the  Indians  with  whom  affiant  communicated  re- 
Idd  garding  the  said  suit  knew  of  the  said  power-of-attorney  of 
said  Robert  F.  Hunter  given  by  the  chiefs  and  head  men  and 
affiant  m'ver  heard  anv  of  said  Indians  with  whom  he  communicated 

ft 

or  any  Papag(^  Indian  at  any  time  disaj)])rovc  of  the  giving  of  the  said 
powcr-of-attorncy,  and  affiant  verily  believes  that  the  said  Papago 

Indians  of  the  said  Pueblo  of  Santa  llosa 
W.  T.  I).,  Jr.  generally  approved  of  the  Siune. 

That  for  manv  vears  it  has  been  the  custom  of 

ft  ft. 

the  Paj>ago  Indians  of  said  Piu'blo  of  Santa  Rosa  and  of  the  other 
villages  to  ])ermit  and  authorize  their  chiefs  and  head  men  to  transact 
all  busiiu‘ss  for  and  in  behalf  of  or  affecting  their  respective  Pueblos 
and  the  inhabitants  thereof  as  a  whole:  and  that  business  of  such 
character  was  gc'iu'rallv  tiansacted  bv  such  chiefs  or  head  men. 

*  •  ft" 

That  the  said  Papago  Indians  are  generally  intelligent  and  that 
sai<l  affidavits  w(‘i(‘  picpaied  and  presented  to  them  by  the  said  agent 
of  the  I  nited  States  Government,  and  that  they  signed  them  because 
they  were  so  reipusted  aud  that  they  thought  it  best  to  com])ly  with 
such  r('(|uest,  for  the  reason  that  said  Indian  agent  claimcMl  to  have 
aulhoritv  ovei*  them,  or  words  to  that  effect. 

That  this  afliant  verily  believes  that  the  affidavits  of  the  Papago 
Indians  above  mentioned  were  signed  and  executed  by  them  wholly 
bv  rea.'^on  of  the  inlluence  exerted  over  said  Indians  bv  the  United 

•  ft 

States  Indian  agent. 

That  alliant  h(*rein  has  no  interest  whatsoever,  either  direcllv  or 

'  ft" 

indirectlv,  in  the  above  entitled  action  or  in  the  result  of  the  same. 

W.  T.  DAY,  Jii. 


134  Subscribed  and  sworn  to  before  me  this  3rd  dav  of  June, 
1020:  And  1  certifv  that  the  erasures  and  corrections  made  in 

ft 

lines  7,  8.  lo.  and  23  of  page  four  of  said  affidavit  were  made  by  the 
alliant,  W.  T.  Day,  Jr.,  and  initialed  by  him  before  the  said  affidavit 
was  signed. 

[seal.]  a.  a.  JAYNE, 

Notary  Puhlir. 

My  commission  expires  May  6th,  1922. 


C>__4298a 
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Affidavit  of  C.  B.  (Juittard. 
Filed  June  19,  1920. 


State  of  California, 

Count  If  of  Los  Angeles,  ss: 

(\  H.  (Juittard  hein.i!;  tiivt  duly  sworn,  on  oath  deposes  and  says: 

That  lie  is  of  the  ane  of  fortv-four  years,  and  that  he  resides  in  the 
city  of  (Jlendale.  County  of  l.os  Angeles,  State  of  California. 

That  durinu  the  past  ten  y(‘ars  he  has  made  about  ten  trips  into 
that  ]mrt  of  the  State  of  Arizona,  inhaliited  hy  the  Fapaj^o  Indians, 
to  wit:  rinal.  Fima  and  Maricopa  (’ounties.  in  said  State  of  Arizona; 
that  the  pin  pose  of  alliant  in  yisitiu^  tlie  .^^aid  eountry  was  to  become 
ac(juainted  with  the  said  Fapai^o  Indians  and  to  liecome  informed  as 
to  their  manners.  hal)its.  traditions,  customs  and  history;  also  as  to 
the  Ijoundaries  of  the  tracts  of  land  owned  hy  them;  that  on  each  of 
these  yisits  alliant  yisited  that  portion  (d’  the  Fapa^o  country  known 
as  the  Santa  Fosa  \"all(‘y;  tliat  in  said  yalley  is  loeated  a  grou])  of 
Indian  yilla^es  (»r ..^ettlcmuiits  known  as  the  Fuehlo  of  Santa 
loo  Fosa.  the  sai<l  yillaues  heine:  occupied  hy  Fapa.no  Indians;  that 
durin.n  all  the  time  that  alliant  has  been  ac([uainted  with  said 
Santa  Fosa  \  alley.  the  Indians  id'  said  Fuelilo  of  Santa  Fosa  lune 
claimed  to  own,  and  hayc  l>een  in  actual  ]K)sse.'sion  of  and  haye  oc- 
cupiiMl  all  that  certain  parcel  of  land  situate  in  the  (ounty  of  Fima 
and  Final,  State  (d’  Arizona,  hounded  and  described  as  follows: 

Commencinn  at  a  ]»oint  or  place  known  as  Kahitcpie  Mountain, 
Fo.nia  plain:  tluMice  runuin.n  south  a  distance  of  twenty-four  miles 
more  or  less  to  a  point  or  place  known  as  Okama  or  Okomo;  thence 
running  west  a  distance  of  twenty-four  miles  more  or  less  to  a  point 
or  place  known  as  Mes(‘alero;  thence  running;  north  a  distance  of 
thirty  miles  more  or  less  to  a  ])oint  or  place  known  as  Sierra  Cabeza ; 
thence  runninu  (‘ast  a  distance  (d’  thirty  miles  more  or  less  to  the 
j)oint  or  ])lace  of  he^iinnin^ ;  and  containin*^  an  area  of  seyen  hundred 
and  twenty  stpiare  miles  more  or  less. 

That  durin.u  all  of  said  time  said  land  was  e.xclusiyely  and  actually 
occupied  and  poss(*ssed  by  the  said  Indian  inhabitants  of  the  Fuel)lo 
of  Santa  Fosa:  that  alliant  was  informed  that  said  inhabitants  haye, 
from  time  immemorial.  occupii‘d  and  used  said  lands  for  the  purpose 
of  ajiriculture  ami  .urazine:.  and  haye  resided  thereon. 

That  alliant  has  a  tieneral  knowledge  ami  understanding  of  the 
Fa])aj2;o  lan.iiuaue,  and  also  can  s])eak  and  undei-staml  Spanish;  that 
durinti  his  yarious  yisits  to  said  Fa])a<j:o  country,  affiant  herein  in- 
teryiewed  and  eonyerse<l  with  in  Spanish.  Kn^ilish  or  in  the  Fapago 
lan.iiuame  the  followinjj;  named  Indians:  Juan  ( I*apa<j:o-Chuhuwa) 
oyer  seyenty  y(*ars  obi,  Apolonio  Miranda,  about  forty-liye 
130  years  old.  Luis  Orte.ua.  oyer  sixty  years  old.  Jose  Juan,  oyer 
eighty  years  old;  Jose  Tapia,  about  sixty  years  old,  Cucharron, 
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about  seventy  years  old,  Jose  Jesus,  about  seventy  years  old,  Antonio, 
al)out  seventv  vears  old,  .luan  Cbieo,  about  seventv  veal's  old.  Jose 
Juan,  Captain  of  Teeolote,  between  sixty  and  seventy  years  old,  An¬ 
tonio,  about  sixty  yeai*s  old,  Simmake,  over  seventy  years  old,  Naeho, 
about  sixty  years  old,  Seviliano,  over  seventy  years  old,  Chenato  Cerro, 
over  seventy  years  old,  Franeiseo  Ochoa,  Juan  Capitan,  Jose  Castro, 
Ren  Johnson,  Albino,  Jose  Anton,  Pancho,  Jose  Pablo,  Juan  Jose, 
Juan  Thomas,  Santiago  Benito,  Antonio,  Manuel  Antonio,  Jose  Luis, 

and  manv  others  whose  names - 

« 

That  affiant  was  informed  by  various  of  said  Papago  Indians  that 
the  boundaries  of  said  Santa  Kosa  valley,  as  above  set  forth  have, 
from  time  immemorial,  been  definitely  fixed,  known  and  recognized, 
and  are  marked  hy  definite  and  recognized  natural  monuments, 
and  the  extent  of  the  claim  of  ownershij)  and  possession  of  said  lands 
have  alwavs  been  defined  bv  said  boundaries. 

That  affiant  was  informed  by  said  Indians  that  the  siiid  group  of 
villages  had  always  been  known  by  the  common  name  of  the  Pueblo 
of  Santa  Rosa,  and  that  affiant  knows  the  said  Indians  thereof  to 
be  civilized  Indians,  following  agricultural  and  pastoral  pursuits; 
that  they  dwell  in  houses  of  a  permanent  character  and  of  sub¬ 
stantial  construction,  the  same  being  in  a  fixed  and  permanent  loca¬ 
tion,  built  upon  the  lands  of  said  Ihieblo  of  Santa  Rosa;  that  afliant 
was  informed  hy  said  Indians  and  by  various  old  white  inhabitants 
of  Arizona,  of  whom  he  made  inquiries,  that  the  said  Papago 
Indians  had  for  many  yeai*s  prior  thereto,  and  prior  to  the  time 
that  the  said  territory  was  acquired  hy  the  United  States 
187  from  Mexico,  occuj)ied  and  inhabited  the  said  lands  herein¬ 
before  described,  and  that  said  Indians  had  alwavs  claimed 
to  own  the  same;  that  afliant  was  told  bv  said  Indians  that  thev 
had  in  the  i)ast  governed  themselves  and  their  town  community  in 
accordance  with  definite  laws  and  customs,  having  the  force  of  laws, 
which  laws  they  had,  from  time  immemorial  obeyed,  and  th.at  at 
intervals  and  from  time  immemorial  the  said  Pa])ago  Indians  had 
jissembled  together  in  common  council,  composed  of  the  adult  in¬ 
habitants  of  the  villages,  and  of  the  heads  of  families;  and  that 
it  was  the  business  of  said  councils  to  determine  all  matteis  con¬ 
cerning  the  town  community  and  its  inhabitants,  and  at  such  as¬ 
semblies  they  had  elected  captains  or  chiefs,  who  were  authorized 
by  said  assemblies  to  act  for  and  on  behalf  of  all  the  inhabitants 
of  said  villages  or  Pueblo;  that  the  caj)tains  had  authority  to  act  for 
the  peo])le  of  their  res])ective  village  at  all  times;  that  the  business 
affairs  of  the  Pueblo  were  carried  on  by  the  captains,  who  had  full 
authority  to  act  in  all  mattei*s.  The  caj)tains  usually  served  during 
their  lifetime  or  good  behavior. 

That  affiant  herein  has  at  various  times,  both  before  and  since 
the  bringing  of  the  above  entitled  action,  discussed  the  same  with 
various  Papago  Indians,  both  pei-sonally  and  with  the  assistan(*e 
of  an  interpreter,  and  afliant  knows  that  at  all  of  .said  times  the 
said  Papago  Indians  in  general,  anc^  the  captains  and  chiefs  in 
particular,  had  full  and  complete  knowledge  of  the  same,  and  that 
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at  all  times  the  said  Pajm.sio  Indians  residing  in  said  Pueblo  of  Santa 
Posa  generally  aj^provt'd  tlie  bringing  and  prosecution  of  said  ac¬ 
tion.  ami  ibe  objects  thereof. 

138  That  alliant  has  been  inforine<l  by  various  of  said  Papago 
Indians  that  the  said  Puel»lo  of  Santa  Rosii  has  from  lime 
imemorial,  clainuMl  and  exercised  the  right  to  have  a  common  name, 
to  wit,  the  name  of*  the  Pueblo  of  Santa  Posg  the  right  to  take, 
hold,  manage.  conti(»l  and  dis]»ose  of  real  and  ])ersonal  ju'opeity, 
including  the  laml>  upon  wliicli  the  saiel  village  is  situated,  and 
the  surrounding  lands,  and  the  light  and  power  to  contract,  and 
olhenvise  act  as  a  whole,  by  a(*tion  of  its  common  council,  com¬ 
posed  of  its  adult  inhabitants  and  heads  of  families,  and  through 
its  captains  ami  chiefs  in  all  matters  concerning  the  interests  of  said 
inhabitants:  also  the  right  and  ) tower  to  maintain  a  permanent  town 
organizati(»n  and  government,  ami  to  make  rules  and  laws  binding 
ujton  the  inhabitants  of  said  Pueblo  of  Santa  Rosa,  and  to  he  con¬ 
trolled  and  managetl  by  its  inhabitants,  acting  together  according 
to  their  rules,  and  to  elect  and  keep  in  ollice,  captains,  chiefs  or 
other  olliccrs  and  to  (  xerefse  such  other  powers  as  might  be  necessary 
for  the  ju’omotion  of  the  interests  of  the  inhabitants  of  said  Pueblo 
of  Santa  Rosa. 

C.  R.  CJriTTARI). 

Subscribed  and  sworn  to  before  me  this  20th  dav  of  Mav,  1020, 
[SEAL.I  VERA  S.  RATTY, 

Xotarii  Public  In  and  for  the  (  on nfy  of 

Los  Angeles,  State  of  California. 

My  commission  expires  Jan.  IS,  1023. 

130  Exhibit. 

Authenticated  Copy  of  Pecord  Shoirlny  Probate  of  Will  of 

Pobert  F.  Hunter. 


Piled  June  10.  1020. 

In  the  Superior  Court  of  the  State  of  California  in  and  for  the 

(’ounty  of  Los  Angeles. 

In  the  Matter  of  the  E.^tate  of  Robkht  E.  Hunter,  Deceased. 
Certificate  of  Proof  of  Will  and  the  Pacts  Pound. 


State  of  California. 

County  of  Los  Anyetes,  ss: 

I,  James  (’.  Rives  Judge  of  .<aid  Superior  (’ourt,  do  hereby  certify 
that  on  the  2~>(h  day  of  Maich  A.  D.  1012.  the  annexed  instrument 
was  admitteil  t<i  Probate  as  the  last  Will  and  Testaiiuait  of  Robert  E. 
Hunter  decea.'cd.  and  from  the  proofs  taken  and  the  examination 
had  therein,  the  said  Court  linds  as  follows: 
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That  said  Kohert  F.  Hunte  r  di(‘d  on  or  about  the  lOth  dav  of 
Fehruarv  A.  I).  11)1*2.  in  the  Fountv  of  Los  Angeles  State  of  Cali- 
fornia;  that  at  the  time  of  his  death  he  was  a  resident  of  the  Countv 
of  Los  Angeles,  State  of  California;  that  the  said  annexed  Will  was 
duly  executed  hy  the  said  decedent,  in  his  lifetime,  in  the  County 
of  Los  Angeles,  State  of  California  and  signed  by  the  said  testator 
in  the  presence  of  T.  T.  Hines  of  Los  Angeles,  Calif.,  S.  C.  Penney 
of  Los  Angeles.  Calif,  the  suhseribing  witnesses  thereto;  also  that 
ho  acknowledged  the  execution  of  the  same  in  their  i)resence,  and 
tleclared  the  same  to  he  his  last  Will  and  Testament,  and  the  said 
witnesses  attested  the  same  at  his  nMjuest  in  his  presence  and  in 
the  presence  of  each  other;  that  the  said  decedent,  at  the 
110  time  of  ex(‘euting  .slid  Will,  was  of  the  age  of  eighteen  years 
and  upwards,  was  of  sound  and  disposing  mind,  and  not 
under  duress,  menace,  fraud  or  undue  intiuence,  nor  in  any  respect 
incompetent  to  devise  and  he<iueath  his  estate. 


In  witness  whereof,  I  have  signed  this  Ortiricate  and  caused  the 
same  to  he  attested  by  llu'  Clerk  of  said  Court,  under  the  seal  thereof, 
this  *25th  day  of  March.  101*2. 

.JAMES  C.  RIVES, 

JihJne  of  the  Superior  Court. 

Attest: 

[seal]  IL  .1.  LELANDE, 

Clerk, 

Hy  J.  F.  DEVIN, 

Deputy. 

No.  20401. 

State  of  California, 

County  of  />o.s*  A  nyeles,  ss: 

T.  L.  E.  Lam[>ton,  County  Clerk  and  ex-otlicio  Clerk  of  the  Superior 
Court,  do  herel)y  ceitifv  the  foregoing  to  he  a  full,  true  and  correct 
copy  of  the  original  Certilicate  of  Proof  i)f  Will  and  the  Facts  Found 
in  the  Matter  of  the  INtate  of  Robert  F.  Hunter  deceased,  as  the 
.«ame  appears  of  record,  and  that  1  have  carefully  compared  the  same 
with  the  original. 


In  witness  whereof,  1  have  hereunto  j^et  my  hand  and  atlixed  the 
seal  of  the  Superior  Court,  this  29th  dav  of  March,  19*20. 

[seal.]  ^  L.  E.  LAMPTON, 

Ceyunty  Clerk, 
By  NAOMI  ANDERSON, 

Deputy. 

141  (Endorsed:)  Filed  Mar.  20,  191*2.  IL  J.  LcLande,  hy 
J.  F.  Devin,  Deputy.  Hook  0.‘I,  Page  110.  Compared  by 
Ci.  D.  Silberberg. 
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(U.  S.  Rev.  Sf.,  Sec.  OOo. — Attestation  of  Clerk,  Certificate  of  Judge, 
and  Certificate  of  Clerk  to  Official  Character  of  Judge.) 

No.  20491. 

) 

In  the  Matter  of  the  Estate  of  Robert  F.  Hunter,  Dec’d. 

State  of  California, 

County  of  Los  Angeles,  ss: 

1,  L.  K.  Lainpton,  County  Clerk  of  the  County  of  Angeles, 
State  of  California,  and  ex-oflieio  Clerk  of  the  Superior  Court  of 
Eos  Angeles  C'ounty,  State  of  California,  do  hereby  certify  and  attest 
the  foregoing  to  he  a  full,  true  and  correct  co])y  of  the  original  Certifi¬ 
cate  of  Procif  of  Will  .And  the  Facts  Found  and  that  I  have  carefully 
coin]»ared  the  .«anie  with  the  original. 

In  witne.<s  whereof,  I  have  hereunto  .'jet  niy  hand  and  annexed  the 
Seal  of  the  Superior  (’ourt  of  Los  .Vngeles  County,  State  of  California, 
this  29th  (lav  of  March,  1920. 

(sEAL.  f  L.  E.  LAMPTON, 

County  Clerk  of  the  County  of  Los  Angeles, 
State  of  California,  and  ex  Officio  Clerk 
of  the  Superior  Court  of  Los  Angeles 
County,  State  of  California. 


State  of  California. 

County  of  Los  Angeles,  ss: 

142  E  Dana  R.  AVeller,  Judge  of  the  Superior  Court  of  Eos  An¬ 
geles  Count V,  State  of  California,  do  herehv  certify  that  L.  E. 
Eanipton  is  County  Clerk  of  the  County  of  Eos  .Angeles,  State  of 
California,  and  ex-oflicio  Clerk  of  the  Superior  Court  of  Eos  .Angeles 
County,  State  of  California,  (which  Court  is  a  Court  of  Record, 
having  a  .‘J('al  )  ;  that  the  signature  to  the  foregoing  certificate  and 
att(\'Jtation  is  the  genuine  signature  of  the  .slid  E.  E.  Eanipton  as 
such  otIi(*er;  that  the  seal  annex(M  thereto  is  the  .'seal  of  said  Superior* 
Court:  that  said  E.  E.  T.anipton  as  such  Clerk,  is  the  proper  officer 
to  exi'cute  the  said  certificate  and  attestation,  and  that  such  attesta¬ 
tion  is  in  due  form  according  to  the  laws  of  the  State  of  California. 

In  witness  whereof,  I  have  hereunto  set  my  hand  in  my  official 
character  as  such  Judge,  at  the  City  of  Los  .Angeles,  County  and 
State  aforesaid,  this  29th  dav  of  March  A.  D.  1920. 

DANA  R.  AVEEEER, 

Judge  of  the  Superior  Court  of  Los 
Angeles  County,  State  of  California. 

State  of  California, 

County  of  Los  Angeles,  ss: 

I,  E.  E.  Eanipton,  County  Clerk  of  the  County  of  I^s  Angeles, 
State  of  California,  and  ex-officio  Clerk  of  the  Superior  Court  of  Los 
Angeles  County,  State  of  California  (which  Court  is  a  Court  of 
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Record,  having  a  seal,  which  is  annexed  hereto),  do  hereby  certify 
that  Dana  R.  Weller  whose  name  is  subscribed  to  the  foregoing 
certificate  of  due  attestation  was,  at  the  time  of  signing  the  same, 
Judge  of  the  Superior  Court  aforesaid,  and  was  duly  commissioned, 
qualified  and  authorized  by  law  to  execute  said  certificate.  And  I 
do  further  certify  that  the  signature  of  the  Judge  above  named 

143  to  the  said  certificate  of  due  attestation  is  genuine. 

In  witness  whereof,  I  have  hereunto  set  mv  hand  and  an- 
nexed  the  Seal  of  the  Superior  Court,  at  my  office  in  said  County, 
this  29th  day  of  March  A.  D.  1920. 

[seal.]  L.  E.  LAMPTON, 

Countji  Cleric  of  the  County  of  Los  Angeles, 
State  of  California,  and  ex  Officio  Clerk  of 
the  Superior  Court  of  Los  Angeles  County, 
State  of  California. 

(Clerk — Official  Capacity — Exemidified  Copy.) 

Memorandum  of  Court. 

^  Filed  February  28,  1921. 

This  case  has  been  under  consideration  by  the  Court  upon  a  mo¬ 
tion  by  the  defendants  to  dismiss  the  cause  upon  the  ground  that 
it  was  brought  without  authority,  and  the  motion  is  supported  by 
a  number  of  affidavits.  The  defendants  also  introduced  some  evi¬ 
dence  in  support  of  the  motion.  Counter  affidavits  have  also  been 
submitted  in  behalf  of  the  ])laintiff'.  Oral  arguments  have  also 
been  made  by  counsel  of  record  for  the  respective  parties  and  ex¬ 
haustive  briefs  submitted  by  said  Counsel.  The  motion,  affidavits, 
evidence,  arguments  and  briefs  bave  received  careful  consideration 
by  the  Court  and  it  remains  to  announce  the  conclusion  reached 
upon  the  motion. 

It  should  be  borne  in  mind  that  this  case  has  been  to  the  Court 
of  Appeals  and  the  Supreme  Court  upon  a  decree  of  this  Court  dis¬ 
missing  the  Bill  of  Complaint,  thereby  sustaining  a  prior  mo- 

144  tion  of  the  defendants  to  dismiss  the  bill  for  want  of  Equity. 
Both  the  Court  of  Appeals  and  the  Supreme  Court  agreed 

that  the  decree  of  dismissal  should  be  reversed  and  the  Supreme 
Court  remanded  the  case  to  this  Court 

“with  directions  to  overrule  the  motion  to  dismiss,  to  afford  the  de¬ 
fendants  an  opportunity  to  answer  the  bill,  to  grant  an  order  restrain¬ 
ing  them  from  in  any  wise  offering,  listing  or  disposing  of  any  of  the 
lands  in  question  j>ending  the  final  decree,  and  to  take  such  further 
proceedings  a.s  may  be  ap[U’o|)riato  and  not  inconsistent  with  this 
opinion.” 

From  the  foregoing  quotation  it  will  be  seen  that  this  Court  was 
required  to  grant  an  order  restraining  the  defendants  from  in  anywise 
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ofTorinf]:.  listing,  or  (lisposiiiii  of  nny  of  llio  lands  in  (jiustion  ponding 
tlu*  final  d(*or(‘(‘.  It  also  gave  the  dofondanls  an  opportunity  to 
answer  tlio  Hill  of  Complaint,  somotlnng  that  the  (V)nrt  of  Appeals 
had  denie<l  to  them  in  its  deeision. 

The  j>n'S(  lit  motion  to  dismiss  avers  that  knowle(lge  of  the  allege<l 
want  of  aiithoritv  to  instiinte  this  suit  reaehe<l  the  defendants  while 
the  eas(‘  was  piaiding  on  app(*al  in  the  Supreme  (’onrt  and  thereiijion 
the  Soli(*itor-(  leiieial  called  u]t<»n  (\)unscl  app(‘aring  for  the  jdaintifl 
to  furnish  him  with  their  authority  for  hringing  it.  I’mler  date 
of  .lannary  It.  1019  they  transmitti*<l  to  him  copies  of  a  power  of  at¬ 
torney  and  sill  stitntion  umhu*  such  power,  which  they  state  conferred 
the  authority  in  rpiestion.- 

The  eas(‘  was  reached  for  argunuMit  in  th(‘  SupnaiK'  Court,  ami  was 
argued  on  .lannary  *J‘9.  191!),  ahinit  twenty  days  njttr  the  reei'i])!  hy 
tin*  Solieitor-Ciaieial  of  tlie  documents  mi'iitioned.  Tlu'  <leeision  of 
till*  Court  was  announced  a  month  lat(*r,  that  is  to  sav.  on  March  9., 
191!t.  It  d(»(*s  not  appear  that  the  alleged  want  of  authority 
1  4o  on  the  part  of  (’ounsel  claiming  to  represiait  thi'  plaintilf 
h(‘icin.  was  called  to  tlu*  attiaition  of  the  Supreme  Court,  and 
that  tiihunal  la  id,  on  tlu'  nconl  hefori'  it.  that  th(‘  plaintilV  ha<l  the 
nei  (v-sary  eapaeily  or  eompi*t(‘ney  to  ."lU'.  It  may  w(*ll  hi*  that  Counsi*! 
for  tlu*  deh*ndants  wislu'd  to  investigati*  furlli(*r  tlu*  claim  of  an- 
thorily.  h(‘fore  challenging  it.  as  th(*y  now  do.  hut  it  may  hi*  i-emarked 
that  tliey  now  insist  that  the  want  of  authority  appears  upon  the  face 
of  the  documents  fuinished  to  the  Solieilor-(  lenei'al  hy  (*ounsel 
claiming  to  represent  the  plaintiff,  as  above  set  forth. 

The  contentions  on  hehalf  of  tin'  motion  to  dismiss  take  a  wide 
range  and  at  points  may  he  said  to  reach  the  merits  of  the  ca.<e. 
Well'  it  granted  an  appeal  would  no  doul  f  follow,  and  if  on  a])]»eal 
the  onli*!’  of  dismissal  was  reversed  the  iK’Hlies  litigant  would  he  m* 
neaier  a  final  delei mination  of  the  I'ights  asserted  in  the  Mill  of 
Complaint  than  tliey  were  when  the  ease  previously  began  its  appel¬ 
late  course. 

The  ea'^e  i<  one  which,  it  seems  to  the  Coiu’t.  calls  for  a  complete 
iudicial  investigation  and  a  final  determination,  especially  in  view 
of  the  careful  consideration  given  to  it  heri*tofore  hy  the  appellate 
tiihiinaN.  and  it  would  he  unfortunate  if  it  weie  now  to  go  off  on  a 
i|ue<tion  of  a  want  of  authority  to  institute  the  present  proceeding. 
.And  yet  giave  reason.^  have  been  presented  in  support  of  the  pending 
motion  that  should  not  lightly  he  hrushed  aside,  or  dispo.«ed  of  at  this 
time.  Xoi*  need  they  he. 

The  defendants  have  answered  the  Bill  of  Complaint  and  a  final 
healing  can  take  place  in  vdiich  all  contested  matters,  or  such  of  them 
as  the  Court  mav  consider  necessary  for  a  just  determination 
14d  of  the  ca-e.  can  he  adiudicated.  If  this  course  is  taken,  it  will 
not  deprive  the  defendants  of  the  right  to  ore^s  the  grounds 
,«et  uf>  in  support  of  the  pemling  motirm.  and  it  will  he  in  harmony 
with  the  directions  of  the  Supreme  Court  in  .^ending  the  ease  hack 
to  this  Court. 

Tt  will  aBo  tend  to  relieve  the  situation  of  any  criticism  that  might 
be  levelled  at  the  failure  to  bring  to  the  attention  of  the  Supreme 
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Court  the  alleged  want  of  aiilhority  for  the  institution  of  the  suit, 
and  in  all  probahility  hasten  the  period  when  there  may  be  reached  a 
tinal,  authoritative  end  of  the  controversy. 

The  decision  of  the  motion  to  dismiss  will  he  postponed  until  the 
tinal  hearing  of  the  cause,  and  an  order  to  this  effect  will  be  signed 
on  notice  and  presentation. 

F.  L.  SIDDONS, 

Justice. 

February  28,  1921. 

Order  Postponing  Decision. 

Filed  April  lo,  1921. 

On  consideration  of  the  motion  to  dismiss  heretofore  tiled  bv  the 

t.' 

defendants  and  after  the  same  has  been  argued  and  submitted  with 
ae(*om])anying  pa])ers  and  atlidavits  tiled  of  record  and  briefs  of 
counsel  and  the  motion  and  argunu'uts  having  been  duly  considered, 
it  is  this  loth  day  of  April,  A.  1).  1921, 

.\djudged  and  ordered  that  the  decision  of  the  motion  to  dismiss 
he,  and  the  same  is  herel>y,  postponed  until  the  tinal  hearing  of  the 
cause. 

Hv  the  Court: 

F.  L.  SIDDONS, 

Justice. 

11 7  Order  Suhstifufing  I*nrties  Defendant. 

Filed  Febriiarv  24,  1922. 

t/  ’ 


This  day  came  the  parlies  by  their  attorneys,  and  it  being  sug- 
g(‘stcd  to  the  court  that  the  term  of  the  defendant,  John  Harton 
Tayne,  as  Secretary  of  the  Interior  has  ex|)ired  and  that  Albert  H. 
Fall  has  been  ajjpointed  and  has  duly  (pialitied  as  his  successor  in 
thjit  otlice,  and  it  a])pearing  that  the  term  of  the  defendant.  Clay 
Tallmaii,  as  CoTnmissioner  of  the  (leneral  Land  Otlice  has  exi)ired  and 
that  William  S.  Spry  has  been  ai)]K)inted  and  has  duly  (pialitied  as 
his  succe.^sor  in  that  otlice,  and  it  ap])earing  that  both  of  said  defend¬ 
ants.  .lohn  Darton  Pavne  and  Clav  Talhnan,  are  ]>arties  defendant  in 
this  cau.se  solely  in  their  otlicial  cajiacity  as  Secretary  of  the  Interior 
and  Commissioner  of  the  General  Laiul  Otlice  respectively,  it  is  this 
24  day  of  Febniary,  A.  D.  1922, 

Adjudged  and  ordered  that  Albert  B.  Fall  as  Secretary  of  the  In¬ 
terior  be,  and  he  is  hereby,  substituted  as  a  party  defendant  herein 
in  the  i)lace  and  stead  of  said  Jolin  l>arton  Payne,  and  that  William 
S.  Spry  as  Commissioner  of  the  General  Land  Office  be,  and  he  is 
herel»y,  substituted  as  a  party  defendant  herein  in  the  place  and 

stead  of  said  Clav  Tallman. 

%/ 

Bv  the  Court: 

JENNINGS  BAILEY, 

Justice. 
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1  con.'«ent  to  the  entry  of  this  order. 

JAMh:K  M.  BECK, 

Solirifor  Genfral,  Attornfnf  for  Dcjendanta. 

IlENKY  P.  BLAIR, 

Attornen  for  PlaintitJ. 

148  Stipulation  for  Hearing  of  Came. 

Failed  May  2d,  1922. 

♦  ♦♦♦♦♦♦ 

It  is  hereby  stipulated  and  agreed  between  counsel  for  the  respective 
j>arties  that  with  the  consent  of  the  court  this  cause  may  be  advanced 
for  hearing  on  Monday,  October  9,  1922,  and  that  an  order  to  that 
effect,  hascnl  on  this  .^tipualtion,  may  be  obtained  herein  with  the 
consent  of  the  court  as  soon  as  the  case  shall  have  been  dulv  calen- 
dared. 

HENRY  P.  BLAIR, 
Attorne)!  for  Plaintiff. 

W.  D.  RITER, 

Attg.  General,  Attorney  for  Defendants. 

StipuJaiion  as  to  Testimony. 

Filed  July  25,  1922. 

It  is  hereby  stipulated  by  and  between  the  parties  hereto  through 
their  respective  counsel,  that  the  time  for  closing  the  testimony  of  the 
plaintiff  by  deposition  1  e  extended  to  and  including  the  22nd  day 
of  August,  1922,  and  that  the  Court  may  make  an  order  to  this  effect 
without  connsc'l  for  the  defendant  being  f>rescnt.  Notice  of  such 
motion  and  order  is  her(*hv  expre.^^slv  waived. 

Dated  Julv  IJth.  1922.* 

HENRY  P.  BLAIR, 

By  LOriS  KLEINDIENST, 

*1/^/.  for  Plaintiff. 
(lEORCE  A.  1 1.  FRASER, 

A  tty.  for  Defts. 

149  Memorandum  of  Court. 

Filed  Mav  22,  1924. 

On  .‘submission  after  final  hearing  on  merits  and  upon  motion  to 
dismiss. 

This  case  came  on  for  final  hearing,  and  several  weeks  were  oc¬ 
cupied  in  the  introduction  of  evidence,  the  reading  of  depositions 
theietfJore  taken,  and  with  able  and  exhaustive  arguments  of  coun¬ 
sel  for  the  respective  [mrties,  and  it  was  then  submitted  for  deter- 
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mination,  with  leave  to  file  briefs.  These  were  later  filed  and  they 
e.xhibit  the  thoroughness  with  which  the  case  has  been  prepared  and 
piesented  by  counsel. 

Since  the  original  bill  was  filed  the  case  has  been  to  the  Supreme 
Court  and  by  that  court  judgments  of  this  Court  and  the  Court  of 
Appeals  were  reversed  and  the  case  remanded  to  this  Court, 

“with  directions  to  overrule  the  motion  to  dismiss,  to  afford  the 
defendants  an  opportunity  to  answer  the  bill,  to  grant  an  order  re¬ 
straining  them  from  in  any  wise  offering,  listing  or  disposing  of  any 
of  the  lands  in  question  pending  the  final  decree,  and  to  take  such 
further  proceedings  as  may  be  approj)riate  and  not  inconsistent  with 
this  opinion.” 

When  the  case  reached  this  Court  u])on  the  remanding  order  of 
the  Supreme  Court,  the  defendants  again  filed  a  motion  to  dismiss 
the  bill,  which  motion  was  accompanied  by  certain  exhibits  and 
affidavits  in  support  thereof.  At  the  same  time  they  filed  their 
answer,  also  accompanied  by  an  exhibit,  to  the  bill,  which  answer 
they  make  subject  to  the  ruling  of  the  Court  on  their  motion  to 
dismiss.  This  motion  was  argued  and  sifi  milted,  but  a  decision 
thereon  was  postponed  by  the  Court  until  the  final  hearing  of  the 
cause. 

loO  The  questions  of  fact  raised  by  tlie  motion  were  the  subjeet 
of  considerable  evidence,  j)ro  and  con,  adduced  at  the  final 
hearing,  and  claimed  ap[)licable  rules  thereto  invoked  and  argued, 
and  separate  briefs  dealing  with  this  phase  of  the  ease  were  submitted. 

It  is  clear,  in  the  o])inion  of  the  Court,  that  the  grounds  of  the 
motion  and  the  opposition  thereto,  were  sutlicient  develoi)cd  in  the 
trial  of  the  case  on  the  merits,  to  admit  of  a  determination  of  the 
(jiiestions  raiseed  thereby,  in  the  conclusions  which  the  Court  has 
reached  on  the  whole  ease  as  lU’esented  by  the  ])lea(lings  and  evi¬ 
dence,  and  which  are  the  basis  of  its  decision,  and  that  therefore  the 
motion  to  dismiss  shovdd  be  overruled. 

The  bill  alleges  that  the  j)laintitf  is  and  from  time  immemorial 
has  been,  a  toirn  known  bv  the  common  name  of  Pueblo  of  Santa 
Kosa,  and  that  it  is  composed  of  civilized,  sedentary,  agricultural  and 
pastoral  inhabitants,  who  are,  and  from  time  immemorial  have  been, 
Pueblo  Indians,  known  as  such,  and  living  in  permanent  houses  in 
a  village  of  fixed  and  permanent  location,  built  upon  the  lands  here¬ 
inafter  described,  which  are  said  to  be  situated  within  the  present 
County  of  Pima,  in  the  State  of  Arizona,  which  lands  have  been 
granted  and  conceded  to  said  Pueblo  “by  the  laws  and  customs  of 
the  Indians  antedating  the  Spanish  discovery  of  America,  and  also 
by  the  laws  of  Spain  and  Mexico”,  these  lands  being  within  the  ter¬ 
ritory  ceded  to  tlie  United  by  the  Gadsden  treaty. 

It  is  further  alleged  that  the  inhabitants  of  said  Pueblo  have 
lived,  and  continue  to  live,  in  comiiiunfil  life  in  mid  Pueblo;  that 
they  govern,  and  from  time  immemorial  have  governed,  themselves 
and  their  community,  in  accf)rdance  with  definite  laws,  and 
151  customs  having  the  force  of  law,  which  have  always  been 
obeyed  by  the  inhabitants;  that  at  regular  intervals  they 


92 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B,  FALL,  SEC’y. 


ass(.*iiil)le  in  coiminni  council.  coiii]»osi'«l  of  tlio  adult  male  iidiahitants 
of  the  I’uoblo,  and  that  such  councils  have  legislated  on  matters  con¬ 
cerning  the  Tuehlo  and  its  inhabitants  by  rules  and  decisions  having 
the  force  of  law. 

It  is  alleg(‘d  that  these  ])eo])le  have  always  maintained  a  high  de¬ 
gree  of  civilization  as  coin])ared  with  the  wild  or  .savage  Indian 
tribes,  and  have  always  been  peaceable  ami  have  never  made  war 
on  white  .'^(‘Itleis  or  resisted  established  government. 

It  is  further  alleged  that  the  inhabitants  of  said  Pueblo  were  at 
the  time  of  the  ( ladsden  ireaty.  citizens  of  Mexico,  with  large  civil 
and  political  rights,  and  that  they  are  now  citizens  of  the  United 
States  and  of  the  State  of  Arizona.  The  bill  further  alleges  that  the 

.Slid 


“laws  and  customs  of  the  Indians  and  also  the  laws  of  Spain  and  of 
Mexico  at  all  times  conccMlcd  to  the  plaintitf,  and  the  plaintiff  claims 
and  exercises,  ami  from  time  im-emorial  has  claimed  and  (‘xercised  * 


all  of  those  rights  and  privileges  that  are  usually  vested  /a  n  mmiii-i- 
ftnl  farm  (»f  (/ort  riniK  uf  irhm  csfahl In/  lair,  and  by  rea.con  of 
thi‘.*^e  facts  th«'  plaintiff  claims  that  it  is.  and  from  time  immemorial 
has  been,  umUu'  the  laws  of  Sjiain  and  Mexico  and  of  the  United 
States  “an  entity  in  fact  and  in  law  a  juridical  |)erson  entitled  to 
sue  as  such";  and  it  biings  this  suit  in  law  in  its  <nvn  right. 

The  answer  of  the  resp(*mlents  specific-ally  denic's  that  the  ]»laintiff 
is  now  or  ever  has  had  any  existence'  as  a  juieblo  of  the  charactc'r 
claimed  by  the  plaintiff,  and  that  neither  the  Indian  in- 
l.’)2  habitants  of  the  scattered  villages  in  the  Santa  Uo.-^a  vallc'v  in 
Pima  Countv,  .Viizona,  nor  said  villages  or  communities 
therein,  nor  any  erne  thereof,  has  any  corporate  or  cpiasi-corporate 
existence.  It  allc'ges  that  muie  of  .«ai(l  villages  or  communities  have 
ever  authorizc*d  the  institution  or  maintenance  of  this  suit  by  the 
attorm-ys  of  record  nor  have  they  ratified  or  aj)proved  the  same; 
that  ne  ither  .Slid  \illagcs  nor  the  individual  Indians  therein  had  anv 
knowli-dge  whatso('\er  of  the  institution  or  pendency  of  the  suit  untif 
long  after  the'  same  had  been  brought  and  not  until  they  were  in¬ 
formed  theieof  by  representatives  of  the  Indian  Bureau,  and  that 
its  institution  and  maintenance  were,  and  are,  whollv  unauthorized 
by  .said  villages  or  any  of  them  or  by  the  Indians  inhabiting  the 
region  in  cpiestion. 

The  an^wer  further  alleges  that  the  Papago  Indians  who  live  in 
the  Santa  Bosa  vallc'y  never  had  a  common  mime  of  ‘‘Pueblo  of 
Santa  Kosa”,  or  any  other  common  name  to  designate  them  as  a 
definite  organization  or  commercial  entity,  or  as  a  ynieblo,  as  that 
term  is  used  to  denote  a  c-ommunity  with  definite  organization  or 
with  c-c*rtain  politic-al.  c-ivic  or  property  rights. 


'^I'he  answer  further  denies  both  specifically  and  generally  that 
the  alleged  plaintiff  owned,  ]K)sse.<.<ed  or  oc'cu|)ied  the  land  describc^d 
in  the  bill  of  c-omytlairit,  ancl  allege  that  the  description  of  said  land 
is  taken  from  a  juetended  deed  purported  to  be  executed  by  one 
Luis,  a  copy  of  which  is  annexed  to  and  made  a  part  of  the  answer. 
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It  further  allo,<>:cs  that  said  deed  i?  one  of  sixteen,  eaeli  daiod  in 
Deeeinher  1880,  and  these  deeds  pnrj)ort  to  eonvev  to  one  Holert  F. 

Hunter,  a  half  interest  in  more  than  *2.r)00.00()  acres  of  land 
lod  (4,071  s(inare  miles)  in  Pima  and  Pinal  Counties,  Arizona. 

The  answer  further  allej^es  that  said  Hunter  hy  agreements 
with  one  Robert  M.  Martin  of  Los  An<2;eles,  California,  dated  March 
17th  and  May  17.  1011,  purj)orte<l  to  sell  to  said  Martin  three- 
fourths  of  the  one-half  interest  in  said  lands  claimed  hv  said  Hunter 
to  be  vested  in  him, 


“(he  .said  Martin  binding  himself  to  take  steps  for  seeurinp;  a  parti¬ 
tion  of  the  said  land,  all  proceed to  he  in.^fitiited  in  the  name  of 
the  Indian  inhahitants  of  the  rcf<pective  villapea  named  in  the 


df  eds." 


There  is  both  a  general  and  .specific  denial  that  any  of  the  .said 
villages  in  the  Santa  Ro.sa  valley  or  the  Indian  inhabitants  thereof 
ever  had  or  claimed  to  have  had  aiiv  title  to  anv  tract  or  parcel  of 
land  therein,  and  the  answer  avers  that  said  Indians  have  claimed 
and  exercised  over  said  lands  merely  the  ordinary  Indian  right  of 
occupancy  or  po.ssession. 

There  are  other  averments  in  the  answer  not  ncccs.sary  for  j)rcscnt 
purposes  to  he  touched  upon.  It  will  suflice  to  say  that  ther(‘  is 
distinctly  put  in  i.ssue  by  the  answer  the  claims  set  up  in  the  hill  of 
complaint,  and  as  well  a  total  want  of  authority  by  the  attorneys  of 
record  to  institute  and  maintain  the  suit  on  behalf  of  any  pueblo, 
town  or  village  or  of  the  Indian  inhabitants  thereof. 

The  grounds  of  the  motion  to  dismiss  are  mainly  based  upon  the 
alleged  want  of  authority  on  the  part  of  the  attorneys  of  record  for 
the  plaintiff  to  have  instituted  and  to  have  maintained  the  suit, 
l)Ut  except  as  hereinafter  referred  to  it  is  not  neces.sary  at  this  }>uint 
to  particularize  or  rei)eat  the  grounds  of  the  motion. 

It  is  to  be  observed  that,  according  to  the  bill  of  com])laint,  the 
plaintiff  claims  the  relief  it  seeks  in  the  character  of  a  "toivn 
154  known  bv  the  common  name  of  Pueblo  of  Santa  Ro.s^db 

4.  ' 

and  that  the  lands  to  which  it  a.s.serts  ownership  in  the  bill, 
are  so  owned,  and  held  by  it,  “to  be  used  for  the  common  benefit  of 
the  town  and  its  inhabitants’’. 

The  hill  is  signed  “The  Pueblo  of  Santa  Ro.<a  by  Henry  P.  Rlair, 
Attorney  of  Record.  The  bill  also  bears  the  signature's  of  “Rounds, 
Hatch,  Dillingham  &  Debevoise,  Dates  &  Rohin.^on,  Henry  P.  Rlair, 
Attornevs  for  Plaintiff.”  It  is  sworn  to  bv  Mr.  Rlair  before  a  Notary 
Public  in  the  District  of  Cohnnhiju  and  his  jurat  is  in  the  following 
language : 


“Henry  P.  Blair,  being  duly  .sworn,  deposes  and  says  that  he  is 
one  of  the  attorneys  for  the  plaintiff  herein  ;  that  he  has  read  the  fore¬ 
going  amended  bill  of  complaint  and  knows  the  contents  thereof 
and  that  the  .smu'  is  true  of  his  own  knowli'dge.  except  as  to  the  mat¬ 
ters  therein  stated  to  be  alleged  on  infornuition  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true;  that  the  reason  that  this 
complaint  is  verified  by  him  and  not  by  the  jdaintiff'  is  that  the 
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plaintiff  is  absent  from  tljo  I)istiiet  of  roliiinbia;  that  tlio  soiiiees  of 
bis  inbnination  and  tbe  ^ioiumIs  of  bis  belief  are  statements  made 
and  information  ^iven  to  bim  by  assoiaate  eoiinsel  familiar  with  tbe 
facts.” 


From  the  evidence  it  is  establislu'd  that  on  .Januarv  3,  1019  tbe 
Solieitcir  (leneral  of  tbe  United  States  wrote  to  Messrs  Hounds, 
Hatch,  Dillingham  and  Debevoise,  of  counsel  signing];  tbe  bill,  ask¬ 
ing  them  to  inform  bim  by  what  authority  this  suit  was  instituted 
and  maintained.  Their  reply,  under  date  of  January  9,  1919  was 
as  follows: 


“Answering  your  l(‘tter  of  tbe  third  inst.  regarding  tbe  case  of 
Franklin  Knight  Lam*.  Seer(*tarv  of  tbe  Interior,  and  Clav  Thai- 
man,  C'ommission(‘r  of  tb(‘  (Jtaieral  Land  Oflice  against  tbe  Pueblo 
of  8anta  Ivosa  now  pending  in  tbe  Supreme  Court  in  wbieb  you 
ask  us  to  inform  vou  bv  what  authoritv  tbe  suit  was  instituted  and 

*.4  4 

maintained,  we  have  to  advise  vou  that  our  authoritv  was  conferred 

4  %/ 

by  tbe  power  of  attorney  and  substitution  under  such  power  of 
attorney,  copies  of  wbieb  we  are  enclosing  herewith. 

155  We  b(‘g  to  state  further  that  we  are  advised  that  tbe  in¬ 
habitants  of  Santa  Ho.<a  are  cognizant  of  tbe  fact  that  tbe 
suit  is  j)ending  and  are  in  sympathy  with  the  result  sought  to  be 
obtained.” 


Tbe  power  of  attorney  and  substitution  referred  to  in  the  above 
letter  are  also  in  evidence,  and  will  be  referred  to  hereafter. 

It  is  also  established  bv  the  evidence  that  under  date  of  Deeem- 

4 

her  (S,  a  per.'^on  describing  himself  as  “Luis,  Captain  of  the 

Village  or  ])uebio  of  Santa  Ho.'^a,  in  the  Territory  of  Arizona”,  un¬ 
dertook  “for  liimscJf  and  the  inhabitants  of  said  Village  and  the 
villages  of  Aitij,  Si'millaijuimadi*  and  Chaquiwa”.  to  convey  to  one 
Robert  F.  Hunter,  the  imdlrided  }i(dj  of  lands,  alleged  in  the  con¬ 
veyance  to  be  owned  by  said  village.^  of  Santa  Rosa,  and  which  are 
described  therein  as  follows: 


“Commencing  at  a  ])oint  known  as  Kabitque,  (Papago  language) 
Mountain  Logia  Plain — thence  running  south  to  Onioka — a  distance 
of  Twenty  four  (24)  miles — thence  from  Okoma  running  west  to 
Mesealero,  a  distance  of  twenty  four  (24)  miles — thence  from  Mes- 
calero  running  north  to  Sierra  Cabeza,  a  distance  of  Thirty  (30) 
miles,  thence  Fast  to  the  point  of  beginning  Kabit(pie,  a  distance  of 
hirty  (30)  mil(‘s — and  containing  Seven  Hundred  and  Twenty 
(720)  Square  Miles,  more  or  less.  And  being  the  lands  owiu'd  by 
said  Village  at  the  date  of  the  cession  of  the  Territory  of  Arizona 
to  the  L’nited  States.” 


Excepted  from  the  lands  thus  described,  however,  are  “the  fields 
under  cultivation  at  the  date  hereof”.  By  the  foregoing  quoted  de¬ 
scription,  the  bill  describes  the  land,  which  is  the  subject  of  this 
suit,  exee})t  that  there  is  omitted  all  reference  to  the  “fields  under 
cultivation”,  which  are  excluded  from  the  operation  of  the  convey¬ 
ance. 
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The  interest  in  the  lands,  thus  undertaken  to  be  conveyed,  is  con¬ 
veyed  to  Hunter 

“in  trust,  his  heirs  and  assigns,  forever;  and  to  give  legal  force 
156  and  effect  to  an  agreement  in  writing  made  and  entered  into 

by  and  between  said  - and -  at  -  on  the  —  day 

of - ,  A.  D.  188-.” 


This  conveyance  was  not  recorded  until  nearly  38  years  and  six 

months  after  its  execution;  to  be  exact  on  June  2,  1914.  And  the 

recordation  occurred  some  two  vears  and  three  months  after  the  death 

%/ 

of  the  grantee  Hunter. 

Under  the  same  date  as  that  of  the  above-mentioned  conveyance, 
there  was  executed  by  the  same  Luis,  in  the  same  character,  a  power 
of  attorney  by  which  he  undertook  to  appoint  Hunter 

“our  true  and  lawful  attorney,  to  represent  and  prosecute  in  our 
names,  or  the  names  of  the  said  inhabitants  of  said  village  before  the 
Government  of  the  United  States  any  of  the  branches  thereof,  whether 
Executive,  Legislative,  or  Judicial,  and  any  of  its  departments  or 
whereever  necessary,  and  any  and  all  matters  of  difference,  contest 
or  dispute  that  may  attend  or  arise  in  the  coui*se  of  settlement,  adjust¬ 
ment,  determination,  compromise  or  recognition  of  our  title,  claims 
and  demands,  whether  at  Law  or  Ecpiity,  and  of  whatsoever  nature, 
to  and  for  certain  grants  of  tracts  of  land  situate  in  the  said  territory 
the  title  to  which  is  vested  in  us  or  said  inhabitants;  and  which  said 
grants  or  tracts  of  land  may  in  whole  or  in  part  have  been  held, 
claimed,  granted,  conveyed,  or  otherwise  disj)Osed  of  by  the  United 
States,  as  a  part  of  the  pui)lic  domain,  or  have  been  so  treated  or 
regarded  by  any  other  persons  or  parties  whomsoever.  Giving  and 
granting  to  our  said  Attorney  full  power  and  authority  to  take  such 
action  in  the  premises  aforesaid  as  he  may  deem  necessary,  in  order 
to  recover  from  the  United  States,  or  its  grantees,  or  any  other  per¬ 
sons  or  parties  whomsoever,  ])ossession  of  any  and  all  of  stiid  lands, 
that  may  have  been  conveyed  by  the  United  States,  by  j)atent  or  other¬ 
wise,  or  that  may  be  held,  claimed  or  possessed  by  the  United  States, 
or  by  other  pei'sons  or  parties,  in  any  manner  whatsoever. 

The  power  further  provides 

“Hereby  granting  to  our  said  Attorney,  full  powers  of  delegation, 
substitution  and  revocation.  And  as  this  Power  of  Attorney  is  ac¬ 
companied  with  an  interest  vesting  in  our  said  Attorney,  for  a  valu¬ 
able  consideration,  it  is  hereby  made  irrevocable.” 


Under  date  of  March  17,  1911,  the  aforesaid  Robert  F. 
157  Hunter,  describing  himself  as  Trustee  and  of  the  District  of 
Columbia,  entered  into  a  written  agreement  with  one  K.  M. 
Martin  of  Los  Angeles,  California,  in  which  it  is  recited  that  the  said 
})arties  are  desirous  of  entering  into  an  agreement,  a  copy  of  which 
is  attached,  and  it  is  sti])ulated  that  u[)on  the  demand  of  Martin  at 
any  time  on  or  before  May  17,  1911,  Hunter  will  execute  the  agree- 
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ineiit  attaclicMl  to  the  contract  now  huing  consjiderecl,  in  considera¬ 
tion  of  the  payment  hy  Martin  to  Hunter  of  $100.00  u})on  execution 
of  the  contract  of  March  17th,  and  that  he  will  pay  a  further  like  sum 
to  Hunter  on  Ajuil  17,  1011.  Martin  also  agreed  to  deliver  in  escrow 
to  one  ('.  11.  (liiittard  a  certificate  of  certain  shares  of  .<tock,  to  he  held 
as  security  for  the  execution  hy  Martin  of  the  proj)osed  agreement 
of  May  17,  1011.  (m  or  before  that  date.  This  agreement  of  March 
17,  101 1 .  was  siiiiied  hv  Hunter  and  Martin  on  the  dav  of  its  date  and 
was  acknowled<:e<l  hv  Martin  lu'fore  a  Xotarv  Public  on  Jane  10. 
1014.  The  ])ropose<l  agnement  of  May  17,  1011,  was  signed,  sealed 
and  acknowledg(  (1  before  a  Xotarv  Public,  hv  both  Hunter  and 

t 

Martin,  on  the  day  of  its  date,  and  both  of  these  agreements  appear 
to  have  been  recorded  among  the  land  records  of  the  County  of  Pima. 
State  of  Aiizona,  on  June  IM.  UUJ.  and  in  the  C'ounty  of  Marico])a. 
in  the  .«ame  State.  (»n  June  *22,  1014.  and  ap])arently  again  recorded 

in  Pima  Count v  on  Julv  7.  1014.  The  recordations  in  Pima  Countv, 

•  •  «■ 

according  to  the  ceitificale  of  the  Pecorder,  were  at  the  request  of 
Wells.  Fargo  A*  (’om|)any. 

The  agreiMuent  of  May  17.  1011,  referred  to  above,  among  other 
things,  recites  that  Martin  desires  to  aeciuire  from  Hunter  three- 
fourths  of  the  undivided  half  interest,  “vesting  in  sai(P’ 
loS  Huntei-.  to  ten  tracts  of  land  situated  in  Arizona  and  vi'sting 
in  said  Hunt(‘r  hy.  under  and  through  ten  deeds  of  conveyance 
executed  ami  ma<le  t<»  Hunter 


“hv  the  Cap//ans  or  Chiefs  of  the  Ahllages  of  San  Xavier,  Santa  Posa, 
C’acea,  Coy<ft(‘.  .\naea.  (hii-taeea.  (^uajate,  Pajio.  Tecolote  and  Tesote, 
the  remaining  undivided  half  interest  vesting  in  the  Indian  inhabi¬ 
tants  of  said  villages:'* 


The  parties  then  proceed  to  covenant  and  stipulate  that 

‘‘it  being  desirous  to  have  .^aid  tracts  in  their  entirety  segregated  from 
the  public  domain  of  the  Cnitod  States,  and  a  partition  thereof  made 
and  effected  between  the  parties  thereto  and  hereto  of  their  respective 
interest. 


Martin  ohligatfs  himself  to  pay  Hunter  the  sum  of  $1,000.00  on 
the  signing  of  the  agreenit'nt  and  the  sum  of  $100.00  per  month  there¬ 
after  until  the  segregation  and  ])artitions  shall  have  been  etf(‘cted, 
and  Marlin  further  ohjigatis  himself  to  take  active  and  energetic 
steps  for  securing  .slid  .<egiegation  and  partitions,  at  his  sole  cost, 
charge  and  expenditure  and  without  cost,  charge  or  exj^ense  to  the 
Indian  inhabitants  of  .'jaid  villages  or  any  of  them  or  to  said  Hunter. 

It  is  further  stipulate<l  that  the  total  monthly  payments  referred 
to,  should  not  exceed  the  sum  of  $0,000.00.  It  is  further  stipulated 
and  agiced  that  if  Martin  was  successful  in  his  undertaking  the 
monthlv  pavments  were  to  continue 

“until  the  date  of  final  partition  of  the  res])ective  interests  herein 
vested,  or  until  the  payment  hy  .«aid  j)arty  of  the  second  part  to  the 
party  of  the  first  part  of  said  sum  of  two  hundred  fifty  thousand 
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($250,000.00)  dollars  at  the  time  and  in  the  manner  hereinafter  pro¬ 
vided.’’ 

It  is  further  stipulated  and  agreed 

“that  after  sueh  segregation  from  the  public  domain  of  the  United 
States  and  partition  of  rights  and  interests  as  tenants-in  common  that 
the  said  Kobert  F.  Hunter  trn.'^tee,  hereby  grants  an  o|)tion  to  pur¬ 
chase  the  one-fourth  of  his  undivided  half  interest  then  re- 
150  inaining  vested  in  him  to  the  said  K.  M.  Martin,  for  the  sum 
of  two  hundred  fifty  thousand  ($250,000.00)  dollars  said  pur¬ 
chase  money  to  he  ])aid  on  or  before  sixty  (fiO)  days  from  the  date  of 
the  ])artition  of  said  undivided  half  interest  from  the  undivided  half 
interest  of  the  respective  Imlian  \nllages;  in  default  of  sueh  pay¬ 
ment  of  two  hundred  fifty  thousand  dollars  ($250,000.00)  at  the 
time  and  in  the  manner  above  set  forth,  the  option  to  purchase  hereby 
granted  shall  be  null  and  void  and  of  no  force  or  effect  whatsoever  at 
law  or  in  equity. 

All  pi’oceedings  for  the  segregation  of  said  respective  tracts  of  land 
from  the  public  domain  of  the  United  States  are  to  be  instituted  and 
conducted  in  the  name  of  the  Indian  inhabitants  of  the  said  respective 
villages  or  pueblos  under  and  by  virtue  of  the  sever  (several?)  em¬ 
powerments  to  Robert  F.  Hunter,  as  evidenced  by  the  general  powers 

attorney  made  and  executed  to  him,  and  certified  coj)ies  of  which 
said  i)owers  of  attorney  are  herein  and  hereby  referred  to  as  a  ])art  of 
this  agreeuK'nt,  and  said  Robert  F.  Hunter,  hereby  agrees  on  demand 
of  the  party  of  the  second  ])art  hereto  to  delegate  to  the  co-nsel 
(counsel?)  of  the  party  of  the  second  pail  power  and  authority  un¬ 
der  the  ])rovisions  of  the  general  powers  of  attorney,  made  and  ex¬ 
ecuted  to  him  for  the  Indian  inhabitants  of  said  villages,  respectively.” 

It  is  also  establi.died  bv  the  evidence  that  under  date  of  Mav  31, 
1011,  Hunter,  claiming  to  act  by  virtue  of  the  power  and  authority 
given  to  him  by  the  power  of  attorney  from  Luis,  heretofore  set  forth, 
undertook  to  substitute  and  appoint  Alton  ^1.  Cates  of  Aventura 
County,  California 

“to  do,  perform  and  execute  every  act  and  thing  which  T  might  or 
could  do  as  the  attorney  in  fact  and  substitute  of  the  said  i)ersons 
hereinabove  named  and  deseribed,  hereby  ratifying  and  confirming 
all  that  the  said  attorney  and  substitute  herein  made  and  appointed, 
shall  do  in  the  premise‘s  by  virtue  hereof,  and  of  the  said  letters  or 
powers  of  attorney  and  each  thereof.” 

Hunter  died  on  the  10th  day  of  February,  1912  and  Cates,  whom 
Hunter  undertook  to  substitute  as  attorney  in  fact,  died  on  Xovember 
23,  1020.  There  is  also  evidence  tending  to  show  that  Lnis,  the 
grantor  in  the  deed  to  Hunter  of  December  <S,  LS.SO,  and  constituent  of 
the  ])ower  of  attornev  of  the.  same  date,  himself  died  about  the  vear 
1800. 
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ICO  It  is  to  lio  ohsorved  lliat  tlio  power  of  attorney  from  Luis 
to  Hunter  avers  that  it  “is  a(eom|)anie(l  with  an  interest 
vesting  in  our  said  Attorney,  for  a  valuable  eonsideration'*,  and 
thereupon  it  is  attempted  to  he  ma<le  irrevocable.  The  Court  is  of 
the  opinion  that  it  is  established  hy  the  evidence,  and  it  so  finds, 
that  the  interest  thus  alleged  to  he  vested  in  Hunter  is  the  interest 
ref)resented  by  the  (‘onveyance  of  Hecmber  <Sth  of  an  undivided  half 
interest  of  the  lands  in  suit. 

It  is  al.'^o  to  ])e  <ihserv(‘<l  that  (\ites.  whom  Hunter  undertook  to 


substitute  in  his  own  ptac(‘  and  stt*ad  as  attorney  in  fact  under  this 
power  of  attorney,  is  dead,  h(‘  having  died  after  the  institution  of 
the  present  suit,  but  bcfoie  it  came  on  for  final  hearing. 

From  the  foregoing  resume  of  facts,  that  the  Court  finds  an*  es¬ 
tablished  in  this  ca.«^e.  it  ajipears  that  the  j»laintilf,  claiming  to  he  a 
town  exercising  the  rights  and  privileges  that  are  usually  vested 
“in  a  municipal  foi'in  of  government’’,  and  as  such  (ovning  and  hold¬ 
ing  the  land  in  suit  “to  be  u.-sed  for  the  common  hen(*fit  of  the  town 


and  its  inhabitants”,  undertakes  to  convev  an  undivided  half  inter- 

« 

et  in  such  lands,  and  this  after,  according  to  its  claim,  it  had  existed 


as  such  a  town  and  iuunici])ality  and  as  the  owner  and  holder  of 
the  lands,  for  more  than  three  centuries,  during  which  time  it  claims 


that  the.<e  lands  have  const itutiMl  the  place  of  abode  of  its  Indian 
inhabitants.  C’onveying  this  interest  to  an  individual,  who  in  turn 
undertakes  to  sell  three-fourths  of  the  undivided  interest  .«o  con¬ 


veyed,  to  Martin,  contracting  with  him  that  he,  Martin,  should  bring 
about  a  j>artition  of  said  lands  between  the  Indian  inhabitants  thereof 
and  the  Hunter  interests. 


101  It  is  noted  that  throughout  the  contract  of  May  17,  1911 
between  Hunter  and  Martin,  that  Martin  is  to  undeilake, 
among  other  things,  to  have  the  land  in  suit  scf/rer/ated  from  the 
public  domain  of  the  Vnited  Staten,  ajiparently  a  recognition  that 
the  lands  were  within  the  public  domain  of  the  United  States,  al¬ 
though  the  bill  in  this  case  ])roceeds  upon  the  claim  that  these  lands 
are  not  and  never  were  a  part  of  the  public  domain. 

Assuming,  but  withont  deciding,  that  the  })laintifr  was  and  is  the 
kind  of  pueblo  claimed  in  the  Bill  of  Comj^laint  and  owned  the  7*20 
s([uare  miles  of  land  described  therein,  it  is  clearly  made  to  ap])ear 
that  the  authority  to  institute  and  maintain  this  suit,  rests  u])on  the 
power  of  attorney  and  substitution  heretofore  set  out,  and  the  latter 
follows,  in  point  of  time,  the  agreements  between  Hunter  and  Martin 
of  March  17th  and  May  17,  1911.  The  substitution  under  the  power 
of  attorney  of  Hecember  8.  LSSO,  was  undertaken  to  be  made  nearly 
years  later  and  on  May  “1,  1911.  The  power  of  attorney  is 
inseparable  from  the  deed  to  Hunter  of  the  same  date.  Hunter  is 
the  grantee  in  the  one.  the  attorney  in  fact  in  the  other.  Hunter’s 
agreements  with  Martin,  already  mentioned,  constitute  contracts 
for  the  sale  by  Hunter  to  Martin  of  ^4  of  an  undivided  half  of  the 
lands  in  suit,  and  Martin  contracts  among  other  things  to  bring 
about  a  partition  of  saitl  land,'<  between  the  Indians  and  the  IlunteS* 
interests.  It  is  clearly  shown  that  Martin  is  the  Client  of  the  at¬ 
torneys  of  record  of  the  plaintiff. 
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It  must  be  observed  that  the  deed  to  Hunter  is  a  deed  in  trust, 
tlioui>b  the  trusts  tliemselves  are  not  revealed,  and  that  Hunter 
was  created  tlierebv  a  trustee  of  concealed  or  secret  trusts, 
lb2  It  is  clear  that  before  partition  of  the  lands  could  be 
effectively  accomplished  between  the  Indians  and  the  Hunter 
interests,  the  hands  of  the  defendants  upon  the  lands  in  question 
must  tii*st  he  removed  and  they  and  their  successoi’s  in  office  per¬ 
petually  restrained  and  enjoined  from  interfering^;  thereafter  with 
the  same,  and  there  can  he  no  reasonable  doubt  that  this  suit  was 
and  is  intended  to  clear  the  way  for  such  ])artition. 

This  being  so,  the  clearest  proof  of  authority  from  the  Indians 
to  institute  and  maintain  the  suit,  nearly  a  generation  after  the 
execution  of  the  deed  and  powei^s  of  attorney  of  December  8,  1880, 
should  be  required.  And  especially  is  this  so,  when,  according  to 
the  contentions  made  on  behalf  of  the  plaintiff,  a  town,  undertakes 
to  divest  itself  of  an  undivided  one  half  interest  in  .some  720  square 
miles  of  land  held  bv  it  exelusivelv  for  ‘ffhe  comnion  benefit  of  the 
town  and  its  inhabitants.’’ 

Such  proof  has  not  been  made,  in  the  oi>inion  of  the  Court.  In¬ 
deed  on  the  whole  evidence,  gravest  doubt  exists  in  the  Court's  mind 
as  to  any  authority  ever  having  been  conferred  by  the  plaintiff  to 
bring  or  maintain  a  suit  of  any  kind  in  its  behalf. 

It  has  been  j)ointed  out  that  Mr.  Blair,  one  of  the  attorneys  of 
record  for  the  plaintiff,  and  who  made  the  jurat  to  the  bill,  did  so 
on  the  strength  of  “statements  made  and  information  given  to  him 
by  associate  counsel  familiar  with  the  facts”,  and  while  he  does  not 
specify  which  of  the  associate  counsel  made  the  statements  to  him 
or  furnished  the  information,  upon  which  he  relied,  it  would  not  be 
an  unjustifiable  assumption  to  conclude,  that  they  emanated  from 
associate  counsel,  Messrs.  Rounds,  Hatch,  Dillingham  & 
163  Debevoise.  However  this  may  be  it  was  this  firm  which  as¬ 
sumed  the  responsibility  for  the  statements  contained  in  their 
letter  to  the  Solicitor  General,  already  quoted.  Of  their  perfect 
good  faith  and  of  the  correctness  of  theii^  statement  therein  as  to 
the  source  of  their  authoritv,  the  Court  entertains  no  doubt.  But 
from  the  evidence  in  this  case  it  is  established,  in  the  Court’s  opin¬ 
ion,  that  they  had  not  been  correctly  informed  as  to  the  knowledge 
of  or  symj)athy  with  the  pending  suit  by  the  inhabitants  of  Santa 
Rosa,  as  this  is  stated  in  the  last  paragraph  of  their  letter  to  the 
Solicitor  General. 

By  the  clear  weight  of  evidence  on  this  point,  it  is  apparent  that 
there  was  practically  no  knowledge  at  all  of  the  institution  of  this 
suit  by  the  Papago  Indian  inhabitants  of  the  region  in  question,  until 
long  after  it  had  been  instituted,  and  no  evidence  that  they  ratified 
the  act. 

In  view  of  the  foregoing  the  Court  has  reached  the  following  con¬ 
clusions  ; 

1.  That  it  is  established  bv  the  evidence  that  there  was  no  au- 

%/ 

thority  from  the  plaintiff  Pueblo  or  its  Indian  inhabitants  to  insti¬ 
tute  or  maintain  this  suit. 
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2.  Tliat.  a.>5siiininf!:  hut  without  (Jccidinrj,  tho  plaintiff  i:«  a  pueblo, 
town  or  municipal  body,  as  it  claims  to  be.  and  assuminn  hut  without 
deciding,  that  it  owned  and  held  the  lands  in  suit  exclusively  for  its 
common  bmelit  ami  that  of  its  Indian  inhabitants  livin."  thereon  in 
community  life,  the  land  constituting  communal  proj>erty  for  this 
purpos(‘,  it  did  not  j possess  under  any  law,  Spanish,  Mexican  or 
United  States,  or  by  any  custom.  usa<j:e  or  tradition,  the  power 
lb4  t(»  cither  make  a  conveyance  such  as  the  man  Luis  undertook 
tr)  make  to  Hunter,  or  to  clothe  IluntcT  with  power  to  brinu 
any  kind  of  a  suit  or  action  in  its  name  or  in  the  name  of  its  Indian 
iidiabitants,  or  both-,  liavinu;  the  ultimate  object  of  elh'cting  a  jiarti- 
tion  of  the  lands  hetwoen  the  plaintilf  Pueblo  or  its  Indian  inhabi¬ 
tants  of  the  one  part,  and  of  Hunter  or  his  heirs  or  as^ii^nees  on  the 
other. 

The  foreiroim:  conclusions  require  that  a  decree  .«hould  be  entere<l 
dismissino;  the  bill,  and  such  a  decree  will  l)e  signed  after  settlement 
upon  notice. 

F.  L.  SIDDONS, 

May  22n«l,  1024.  Justice. 


Decree  Dismissing  Dill. 

Filed  Otcober  :b  1024. 

This  cause  came  on  to  he  heard  on  final  hearing,  at  this  term,  upon 
the  [)leadings.  evidence  and  exhibits,  jmd  also  upon  the  motion  of 
the  <lefendants,  accompanied  hy  exhibits  and  allidavits.  filed  herein 
June  0.  1010.  to  dismiss  the  bill  of  complaint;  was  argued  and  sub¬ 
mitted  by  counsel  for  the  respective  })arti(‘S  and  taken  imder  advi.sf*- 
ment  by  the  court,  and  the  court  being  fully  advistMl  in  the  ]>remises. 
it  is  by  the  Court  this  drd  day  of  October  1024,  a<ljudged.  ordt*red 
and  decreed  as  follows: 

1.  That  the  aff»resaid  motion  to  dismiss  the  bill  of  complaint  he. 
and  the  same  is  hereby  overruled. 

2.  That  the  said  bill  of  complaint  be.  and  the  .eame  hereby 
It)’)  is  finally  <lismissed.  upon  the  meril'i.  with  costs  in  fayor  of 
the  def(*ndants.  to  be  taxed  by  the  Clerk,  for  which  tin*  de¬ 
fendants  .<hall  have  execution  the  same  as  at  law. 

F.  L.  SIDDOXS, 

Justice. 

From  the  foregoing  decree,  the  ])laintiff  notes  an  appeal  in  open 
Court  to  the  Court  of  Ap])eals  of  tlie  Histrict  of  Columbia,  this  Jrd 
day  of  October  11124.  and  on  motion  of  the  plaintiff  the  maximum 
amount  of  the  bond  in  the  form  of  an  undertaking,  under  seal,  as 
recjuired  hy  law,  for  costs  on  a]>])eal.  be.  and  the  same  is  hereby  fixed 
in  the  sum  of  One  Hundri'd  Hollars  ($100.(10).  or  in  lieu  thereof 
the  plaintiff  mav  deposit  with  the  Clerk  of  this  Coui't  the  sum  of 
Fifty  Dollai*s  ($.30.00)  in  cash.  F.  L.  SIDDOXS. 

Justice. 
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Memorandum. 


October  20,  1024. — $30  deposited  with  Clerk  of  Court  in  lieu  of 
undertaking  for  costs  on  appeal. 

Assignment  of  Erro^rs. 


Filed  October  20,  1924. 


Tbe  Supreme  Court  of  the  District  of  Columbia,  holding  an  equity 
court,  erred  in  the  following  particulars: 

1.  The  court  erred  in  holding  and  deciding 


“That  it  is  estal)lishcd  by  the  evidence  that  there  was  no  authority 
from  the  plaintiff  Pueblo  or  its  Indian  inhabitants  to  institute  or 
maintain  this  suit.” 


100  2.  The  court  erred  in  not  hobling  and  deciding  that  it 

is  establislied  l)y  the  evidence  that  the  plaintiff  Pueblo  or 
its  Indian  inhabitants  duly  authorized  the  institution  and  pro.se- 
cution  of  this  suit  to  its  final  termination. 

0.  The  court  erred  in  not  holding  and  deciding  that  defendants 
failed  to  sustain  the  burden  of  proof  in  support  of  their  claim  that 
the  plaintiff  or  its  Indian  inhabitants  did  not  authorize  the  institu¬ 
tion  and  prosecution  of  this  suit. 

4.  The  court  erred  in  holding  and  deciding: 


“That,  assuming  hut  u'ithout  deciding,  the  plaintiff  is  a  pueblo, 
town  or  municipal  body,  as  it  claims  to  be,  and  assuming  but  without 
deciding,  that  it  owned  and  held  the  lands  in  suit  exclusively  for 
its  common  benefit  and  that  of  its  Indian  inhabitants  living  thereon 
in  community  life,  the  lands  constituting  communal  property  for 
this  puq>ose,  it  did  not  i)osse.<s  under  any  law,  Spanish,  Mexican 
or  United  States,  or  by  any  custom,  usage  or  tradition,  the  f)ower  to 
either  make  a  conveyance  such  as  the  man  Luis  undertook  to  make 
to  Hunter,  or  to  clothe  Hunter  with  power  to  bring  any  kind  of 
a  suit  or  action  in  its  name  or  in  the  name  of  its  Indian  inhabitants, 
or  both,  having  the  ultimate  object  of  effecting  a  partition  of  the 
lands  between  the  plaintiff  Pueblo  or  its  Indain  inhabitants  of  tin* 
one  part,  and  of  Hunter  or  his  heirs  or  assignees  on  the  other.” 

5.  The  court  erred  in  holding  and  deciding  that,  even  conceding 
the  f)laintiff  is  a  pueblo,  town  or  munieijad  body,  and  owned  and 
held  the  lands  in  suit  exclusively  for  its  common  benefit  and  that 
of  its  Indian  inbabitants  living  thereon  in  communal  life,  the  lands 
constitute  community  jjroperty  for  this  puqiose,  the  plaintiff  did' 
not  jiossess  under  any  law,  Spanish  Mexican  or  United  States,  or 
by  any  custom,  usage  or  tradition,  the  power  to  clothe  Hunter,  a 
lawyer,  with  the  power  to  bring  any  kind  of  a  suit  or  action 
107  in  its,  tbe  plaintiff's  name,  or  in  tbe  name  of  its  Indian- 
inhabitants,  or  both,  if  the  ultimate  object  of  such  suit  was 
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to  effect  a  partition  of  the  laiul?  between  the  plaintiff  Pueblo  or  of 
its  Indain  inhabitants  of  the  one  part  and  of  Hunter  or  his  heirs  or 
assigns  on  the  other. 

b.  The  court  erred  in  holdin^j;  and  deci<lin<;  that  (1)  the  ultimate 
object  of  the  plaintiff  was  to  effect  a  j)arlition  of  the  lands  in  suit 
hetwen  the  plaintiff  Pueblo  or  its  Indian  inhabitants  of  the  one  part, 
and  of  Hunter  or  his  heirs  or  as<i^nees  on  the  other,  and  the  court 
further  erred  in  holding  (2)  that  by  reason  thereof,  the  })laintiff 
did  not  have  the  power  to  institute  and  maintain  this  suit. 

7.  The  eourt  erred  in  not  holding  that  the  ultimate  object,  if  any, 
of  the  plaintiff  of  effecting  a  partition  of  the  lands  in  suit  was  imma¬ 
terial  as  affecting  the  right  of  the  plaintiff  to  have  a  decree  adjudging 
that  plaintiff  is  entitled  to  the  equitable  injunctive  relief  as  i>raycd  in 
j)laintiff  s  hill  of  complaint. 

8.  The  court  erred  in  holding  that 

“throughout  the  contract  of  May  17,  1011,  between  Hunter  and 
Martin,  that  Martin  is  to  undertake,  among  other  things,  to  have  the 
land  in  suit  s(‘gregate<l  from  the  public  domain  of  the  Tnited  States, 
apj>arently  a  rcc-ognition  that  the  lands  were  within  the  public  do¬ 
main  of  the  United  Statics,  although  the  hill  in  this  case  proce(*ds  iqjon 
the  claim  that  these  lands  are  not  and  never  were  a  part  of  the  pub¬ 
lic  domain.” 

0.  The  court  cried  in  holding  that  the  terms  and  provisions  of  the 
cntiact  between  Hunt(*r  and  Martin,  to  which  the  j»laintiff  was  not 
a  party,  hound  the  plaintiff,  or  that  such  cf)ntract  did  or  could  affect 
the  plaintiffs  right  to  the  injunctive  relief  prayed  in  its  bill  of 
complaint. 

10.  The  court  erred  in  dismissing  the  hill  of  complaint,  and 
1G8  denying  the  relief  sought  thereby,  because  of  the  finding  by 
the  court  that 

“it  is  clear  that  before  partition  of  the  lands  could  be  effectively  ac¬ 
complished  between  the  Indians  and  the  Hunter  interests,  the  hands 
of  the  defendants  upon  the  lands  in  (piestion  must  first  be  removed 
and  they  and  their  successors  in  ofliee  perpetually  restrained  and  en¬ 
joined  from  interfering  thereafter  with  the  same,  and  there  can  be  no 
reasonable  doubt  that  this  suit  was  and  is  intended  to  clear  the  way 
for  such  partition.” 

11.  The  court  erred  in  holding  and  deciding: 

“It  is  clearly  shown  that  Martin  is  the  client  of  the  attorneys  of 

•  jT.^  ^ 

record  of  the  plaintiff.” 

12.  The  court  erred  in  not  holding  and  deciding  that  the  plaintiff 
is  the  client  of  the  attorneys  of  record  of  the  plaintiff. 

13.  The  court  erred  in  holding  and  deciding  that  the  plaintiff  did 
not  authorize  the  institution  and  ])rosecuti(m  of  this  suit. 

14.  The  court  erred  in  not  granting  the  n'lief  prayed  in  the  bill 
of  complaint  becau.se  in  the  opinion  of  the  trial  court  the  plaintiff  in- 
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tends  to  partition  the  lands  in  suit  in  the  event  the  plaintiff  shall 
obtain  the  injunctive  relief  prayed  in  the  bill. 

lo.  The  court  erred  in  holding  and  deciding  that  the  plaintiff  was 
not  entitled  to  a  decree  awarding  to  the  plaintiff  the  injunctive  relief 
as  prayed  in  plaintiff's  bill  of  complaint,  even  if  the  ultimate  object 
of  the  plaintiff’  was  to  effect  a  ])artition  of  the  lands  in  suit  between 
the  plaintiff'  or  of  its  Indian  inhabitants  of  the  one  part  and  of 
Hunter  or  his  heirs  or  a.ssigns  on  the  other. 

1().  The  court  erred  in  holding  and  deciding  that  the  plain- 
169  tiff  did  not  })osscss  under  any  law,  Spanish,  Mexican  or  United 
States,  or  by  any  custom,  usage  or  tradition,  the  power  to 
clothe  Hunter,  a  lawyer,  with  power  to  bring  any  kind  of  a  suit  or 
action  in  its,  the  plaintiff's  name  or  in  the  name  of  its  Indian  in¬ 
habitants,  or  both,  if  the  ultimate  ol>ject  of  such  suit  was  to  effect  a 
partition  of  the  lands  in  suit  between  the  plaintiff  or  its  Indian  in¬ 
habitants  of  the  one  part  and  of  Hunter  or  his  heirs  or  assigns  on 
the  other. 

17.  The  court  erred  in  holding  and  deciding  by  reason  of  the 
ultimate  object  of  the  plaintiff  to  effect  a  partition  of  the  lands  in 
suit,  that  that  disentitles  the  plaintiff  to  the  injunctive  relief  prayed 
in  plaintiff’s  bill  of  complaint  brought  for  the  protection  of  plaintiff’s 
interests  in  the  lands  in  suit. 

18.  The  (‘ourt  erred  in  holding  and  deciding  that  proof  of  authority 
from  the  ])laintiff'  to  institute  and  maintain  this  suit  has  not  been 
made;  and  the  court  further  erred  in  holding  that  the  gravest  doubt 
exists  as  to  any  authority  ever  having  been  conferred  by  the  plaintiff 
to  bring  or  maintain  a  suit  of  any  kind  in  its  behalf. 

19.  The  court  erred  in  admitting  in  evidence  two  certified  copies 
of  alleged  contracts  between  l\ol  ert  F.  Hunter  and  R.  M.  Martin,* 
dated,  respectively,  March  17,  1911,  and  May  17,  1911,  over  objec¬ 
tions  and  exceptions  by  plaintiff. 

29.  The  court  erred  in  holding  and  deciding  that  any  ])rovision 
in  the  contract  between  Hunter  and  Martin,  dated  May  17,  1911,  was 
“apparently  a  recognition  that  the  lands  in  suit  were  within  the 
public  domain  of  the  United  States,'’  and  further  erred  in  holding 
that  such  constniction  of  said  contract  was  binding  upon  the  plaintiff 
in  this  suit. 

179  21.  The  court  erred  in  holding  and  deciding  that  the  proper 

constniction  of  the  contract  between  Hunter  and  Martin,  dated 
May  17,  1911,  is  ‘to  have  the  land  in  suit  segregated  from  the  public 
domain  of  the  I'nited  States.”  *  *  *  “apparently  a  recognition 

that  the  lands  were  within  the  public  domain  of  the  United  States.” 
is  in  such  conflict  with  the  allegations  of  the  bill  of  complaint  as 
binds  the  plaintiff  and  di.«!entitles  the  plaintiff  to  the  injunctive  relief 
praved  in  its  bill  of  complaint. 

22.  The  court  ei  red  in  not  bolding  and  deciding  that  u|X)n  all  of 
the  evid(*nce  in  this  case  the  plaintiff  had  fully  [n’oven  the  essential 
allegations  of  its  Mill  of  Complaint  ami  was  entitled  to  the  relief  as 
prayed  in  its  said’  Rill. 

29.  The  court  erre<l  in  holding  and  d(‘ciding  in  effect  that  under 
the  Gadsden  Treaty  ami  the  Treaty  of  Guadalupe  Hidalgo  the  plain- 
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tiff  flid  not  have  the  ]>ower  to  clothe  Hunter,  a  lawyer,  with  power 
to  in.stitute  and  maintain  this  suit  in  the  plaintifl’s  name  for  a  decree 
for  the  injunctive  relief  prayed  in  the  I’ill  to  protect  the  jdaintiff’s 
rights  and  interests  in  the  lands  in  suit. 

*24.  The  court  erred  in  not  holdiii'i  that  the  plaintiff  was  a  Puehlo, 
a  leual  entity,  with  capacitv  to  maintain  its  Hill  of  Complaint  in  this 
suit  to  protect  the  plaintiff's  rijihts  and  interests  in  the  lands  in  suit, 
guaranteed  to  the  plaintiff  hy  the  provisions  of  the  (Jadsden  Treaty 
(If)  Stat.  at  L.  Ittol  )  and  the  Treaty  of  (Juadalu}»e  Hidalgo  ( — ) 
between  the  Cnited  Stat(‘s  and  the  Kefuihlic  of  Mexico. 

2.').  The  COU11  (*rred  in  not  holding  and  deciding  that  upon 

171  the  evid(‘nce  the  t>laintifT  had  in’oven  that  the  fee  title  to  the 
lands  in  suit  was  in  the  plaintiff. 

2f).  The  court  (‘rn'd  in  not  holding  ami  deciding  that  the  monu- 
nu'iits  and  honmlari('s  to  th(‘  tracts  of  lands  <l('scrihe<l  in  the  l)ill  of 
conu»laint  was  fully  proven  hy  the  evidemee  with  suflicient  ceitainty 
tf>  identifv  said  lamls  to  (aiahle  or  authoiize  the  court  to  enter  its 
decr(‘e  in  favor  of  the  f»laintiff  as  owner  of  said  tracts  of  lands  and 
to  award  plaintiff  the  injunctive  r(‘lief  ]»ray(‘d  in  the  hill. 

27.  The  court  erred  in  not  lu»lding  and  deciding  that  hv  the  ])lain- 
tiff's  (‘vid(‘nce  it  is  suHici(‘ntl v  proven  that  th(‘ 
fee  ami  is  in  poss(‘.ssion  of  the  lands  in  suit. 

2S.  The  court  erred  in  neglecting  and  failing  to  follow  the  de¬ 
cisions  of  the  SuprcniH'  Court  of  the  Ignited  States  in  ham*  vs.  Ihiehlo 
of  Santa  l\osa.  n'ported  in  240  V,  S.  IIO.  and  in  Puehlo  of  Santa 
This-i  vs.  Pane,  r(‘poi*t(‘d  in  4(>  App.  Cas.  D.  C.  411. 

20.  The  court  erred  in  entering  a  <lecree  <lismissing  |daintiff's  hill 
of  complaint.  u])on  the  whole  record. 

.SO.  The  conrt  erred  in  entering  the  d('cree  dismissing  tdaintifT’s 
hill  of  complaint,  thereby  de])riving  t)laintiff  of  its  pro])erty  and  its 
property  rights  without  due  [)rnce.«'S  of  law  within  the  meaTiing  of  tlu* 
Fifth  .Amendment  to  the  Constitution  of  the  Cnited  States. 

•SI.  The  court  ei'red  in  holding  and  deciding  that  the  piivate  lands 
of  the  t>laintiff.  as  descrihed  in  the  Hill  of  Cmn!»laint.  were  within 
the  puhlic  d(»main.  which  said  holding  and  decision  take  tdaintiff's 
.'said  lamls  for  public  u.«e.  without  just  comnensat ion,  in  violation  of 
the  Fifth  Amendment  to  the  Constitution  of  the  Cnited 
States. 

172  .S2.  That  in  and  hy  the  dismi.«sal  of  the  Hill  of  Complaint, 
the  i)laintiff  is  dc'prived  of  its  propertv  and  property  rights 

as  gnarantee<l  by  the  Fifth  Amendment  to  the  Constitutif>n  of  the 
T^nit<‘d  Stales,  whicli  ]>rovides  that  no  one  shall  he  deprived  of  prop¬ 
erty  without  due  process  of  law,  or  private  property  cannot  be  taken 
for  public  use.  without  ju=t  compensation-. 

The  court,  in  dismissing  |>laintifFs  Hill  of  Complaint,  erred 
in  failing  and  refusing  to  grant  to  the  plaintiff  its  equitable  rights 
acquire*!  under  the  Gadsden  Treaty  flO  Statute  at  barge  and 

laws  enacte<l  bv  Congress  of  the  Cnited  States  in  connection  there¬ 
with.  which  said  ruling  of  the  court  was  and  is  nolation  of  Clause 
2  of  Article  A"T  of  the  Constitution  of  the  Cnited  States. 


]>laintiff  is  the  owner  in 
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34.  The  court  erred  in  refrsin^  and  declining  to  grant  to  plain¬ 
tiff  the  relief  prayed  in  it*^  Hill  of  Complaint,  the  right  to  such 
relief  having  been  acfjuired  by  the  ])laintilT  under  the  Gadsden 
Treaty  (10  Statute  at  Large  1031)  and  laws  enacted  by  Congress 
of  the  United  States  in  connection  therewith,  said  nding  of  the 
court  being  in  violation  of  Clause  2  of  Article  VI  of  the  Constitu¬ 
tion  of  the  United  States. 

3.").  The  court  erred  in  entering  its  order  dated  April  15,  1921, 
postponing  until  final  hearing  of  this  cause  the  motion  of  defendants 
fded  June  9,  1919,  to  dismiss  the  Hill  of  Complaint  on  the  ground 
of  lack  of  authority  of  plaintifl's  counsel  to  prosecute  this  suit. 

3().  The  court  erre<l  in  not  holding  that  the  defendants’  motion 
dated  June  9,  1919,  to  dismiss  the  Hill  of  Complaint  filed  January 
2<S,  1915,  was  fded  too  late  to  he  entertained  or  considered  by  the 
court. 

173  37.  The  court  erred  in  not  holding  that  the  answer  of  de¬ 
fendants  on  the  merits,  filed  June  9.  1919,  was  a  waiver  of 

any  claim  of  the  defendants  that  counsel  for  jdaintiff  lacked  au¬ 
thority  to  prosecute  this  suit  in  behalf  of  the  ])laintifl‘. 

3<S.  The  court  erred  in  holding  that  at  the  final  hearing  of  this 
cause  on  the  merits  the  alleged  lack  of  authoritv  of  counsel  for  the 
plaintiff  could  he  entertained  or  considered. 

39.  The  court  erred  in  not  holding  that  the  failure  of  the  de¬ 
fendants  to  ])romptly  file  a  ])lea  in  abatement .  or  similar  ])leading, 
{ifter  the  Hill  of  Com])laint  was  tiled,  setting  foith  its  claim  of  lack 
of  authority  of  counsel  for  plaintiff  to  prosecute  this  suit,  constituted 
a  waiver  or  acquiescence  by  defendants  of  the  authority  of  plain¬ 
tiff’s  counsel  to  appear  herein  and  ])rosecute  this  suit  for  the  plaintiff. 

40.  The  court  erred  in  not  holding  that  the  objection,  if  any, 
of  defendants  that  plaintiff’s  counsel  lacked  authority  to  appear 
herein  and  prosecute  this  suit  for  ]>laintitf,  should  have  been  made 
by  defendants  promptly  after  the  filing  of  the  Hill  of  Complaint. 

41.  The  court  erred  in  not  holding  that  the  filing  on  February 
20,  1915,  by  the  defend.ants  of  its  original  motion  to  dismiss,  in  the 
nature  of  a  demurrer,  the  Ifill  of  Complaint,  on  grounds  other  than 
lack  of  authority  of  counsel  of  plaintiff  to  appear  herein  and  prose¬ 
cute  this  suit  for  plaintiff,  precluded  the  defendants  from  raising  for 
the  first  time  on  June  9,  1919,  of  such  alleged  lack  of  authority  of 
I)laintiff’s  counsel  herein. 

42.  The  court  erred  in  not  holding  that  the  final  hearing 

174  of  this  cause  on  the  merits,  without  direct  notice  to  or  service 
upon  the  plaintiff  itself,  was  a  waiver  of  the  defendants’ 

claim  that  plaintiff’s  counsel  lacked  authority  to  appear  herein  and 
j)rosecuto  this  suit  for  plaintiff. 

43.  The  court  erred  in  sustaining  defendants’  objection  to  the 
questions  asked  of  the  witness  W.  T.  Day,  and  the  answers  of  said 
witness,  hereinafter  set  forth,  as  to  his  convei'sation  with  the  Chief 
of  Santa  Rosa,  relative  to  the  existence  of  this  suit  (Record,  type¬ 
written  page  48) : 

What  did  he  say  relative  to  it,  if  anything?” 
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Mr.  Fraser:  ‘‘Objected  to  as  hcai*say.” 

“A.  I  asked  him  some  questions,  and  he  didn’t  want  to  say 
anything,  and  I  askc<l  liim  why  he  didn’t  want  to  say  anything, 
and  he  said  ‘Because  Ilugli  Norris  had  told  him  not  to  talk  or  say 
anything.’  ” 

“Q.  Who  was  Hugh  Norris?”  “A.  lie  was  Chief  of  Police  of 
the  Indians.” 

“Q.  So  you  were  not  able  to  get  into  conversation  with  him 
about  this  matter?”  ‘‘A.  No,  we  could  get  nothing  out  of  him  at 
all.” 

» 

Mr.  Fra.«er;  “Objected  to  and  ask  that  the  two  previous  questions 
and  answers  be  strickeq  as  incompetent,  immaterial  and  irrelevant.” 

“Q.  What  was  the  attitude  of  this  man  with  whom  you  attempted 
to  talk  as  seeming  to  be  afraid  to  talk  or  not  desiring  to  talk?” 

To  the  last  question  defendant  ohjeeted;  ground,  incompetent, 
irrelevant  and  immaterial;  sustained;  exeej)tion  noted.  The  depo¬ 
sition  of  witness  shows  that  he  answers  as  follows:  “He  just 
175  sim])ly  refu.^ed  to  talk.  He  was  working  out  in  the  field 
and  we  waited  until  he  got  through  and  he  wanted  to  know 
what  we  wanted,  and  we  told  him  and  talked  to  him  about  this  ea.-se 
and  tried  to  ex]>lain  it,  and  he  said,  ‘What  do  you  want  to  talk 
about’?  and  we  told  him,  and  he  said  he  could  not  say  anything 
about  it  as  he  had  been  instructed  by  Hugh  Norris  not  to  talk  to 
anv  one  about  it.” 

•  _ 

44.  The  court  erred  in  overnding  plaintiff  s  objection  to  the  ques¬ 
tion  asked,  on  cross-examination  of  the  witness  W.  T.  Dav,  which 
elicited  the  following  testimony  (Record,  typewritten  page  55): 

“Mr.  Guittard  frequently  visited  my  store  known  as  Day’s  Store 
at  Quijotoa  and  brought  people  with  him  to  interest  in  the  Papago 
land  proposition,  I  suppose.” 

45.  The  court  erred  in  sustaining  defendants’  objection  to  the 
question  asked  of  the  witness  W.  T.  Day,  which  elicited  that  part 
of  his  answer  as  follows  (Record,  typewritten  page  59) : 

“In  the  early  days  the  Mexican  people  transacted  their  business 
in  verv  much  the  same  wav  as  the  Indians.” 

46.  The  court  erred  in  sustaining  defendants’  objection  to  the 
introduction  by  plaintiff  of  the  map  of  Herbert  Eugene  Bolton, 
entitled  “Maj)  of  Pimeria  Alta,  1687-1711”  (Record,  typewritten 
page  1*2  6), 

47.  The  court  erred  in  not  granting  plaintiff’s  motion  to  strike 
out  all  matter  relative  to  Mr.  Hunter's  contract  with  Mr.  Martin 
with  reference  to  the  .sde  of  the  units  by  Mr.  Martin.  (Record, 
typewritten  ]>age  181.) 

48.  The  e<uirt  erred  in  overruling  ])laintiff  s  objection  to  the 
evidence  by  the  defendants’  witness  W.  L.  Bowie  concerning  fifteen 
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tracts  of  land  other  than  the  tract  involved  in  this  case. 

176  (Record,  typewritten  pages  188-189). 

49.  The  court  erred  in  overruling  the  plaintiff’s  objection 
to  the  question  asked  by  defendants  of  the  witness  W.  L.  Bowie, 
as  hereinafter  set  forth  (Record,  typewritten  page  192).  The  wit¬ 
ness  W.  L.  Bowie: 

“In  the  course  of  my  investigation  I  interviewed  Robert  M.  Meirtin 
on  two  occasions  about  the  present  suit. 

Q.  Did  you  inquire  who  it  was  that  employed  the  attorneys  repre¬ 
senting  the  so-called  plaintiff? 

A.  Yes,  that  came  out  during  the  course  of  our  conversation. 

Q.  Who  did  he  say  employed  them? 

To  which  question  the  plaintiff  objected  on  the  ground  that  it  was 
irrelevant  and  immaterial.  Objection  overruled — exception  noted. 

A.  He  said  that  he  (Martin)  had  employed  at  first  an  attorney 
in  Seattle,  whose  name  I  have  forgotten,  to  give  him  a  report  before 
he  purchased  the  throe-fourths  interest  from  Hunter;  that  following 
that,  he  had  employed  Cates  and  Robinson  of  Los  Angeles,  that 
firm  having  been  almost  exclusively  on  the  case  for  a  year,  I  be¬ 
lieve,  he  told  me,  for  investigation  work,  and  that  he  had  employed 
the  firm  of  Rounds.  Hatch,  Dillingham  &  Debevoise  to  represent 
him  in  the  courts  of  the  District  of  Columbia  and  the  U.  S.  Supreme 
Court,  on  a  retainer;  that  he,  himself,  had  paid  a  retainer. 

Whereupon  the  plaintiff  moved  that  the  last  answer  be  stricken 
as  hearsay.  Motion  overruled — exception  noted. 

50.  The  court  erred  in  not  granting  plaintiff’s  motion,  im- 

177  mediately  above  set  forth,  to  strike  out  the  answer  of  the  wit¬ 
ness  W.  L.  Bowie  that  Martin  employed  attorneys.  (Record, 

typewritten  page  193.) 

51.  The  court  erred  in  overruling  plaintiff’s  objection  to  the  fol¬ 
lowing  questions  asked  by  defendants  on  re-direct  of  the  witness 
W.  L.  Bowie.  (Record,  typewritten  pages  198-199.) 

“Q.  In  the  conversation  with  Mr.  Martin  that  you  testified  to  yes¬ 
terday,  did  he  inform  you  what  he  had  done,  or  what  course  he  had 
taken  with  regard  to  the  interest  he  had  acquired  from  Hunter  and 
the  Hunter  deeds?” 

To  which  question  plaintiff  objected  on  the  ground  irrelevant, 
immaterial  and  hearsay;  objection  overruled;  exception  noted. 

“A.  Yes,  he  did. 

Q..  What  did  he  tell  you?” 

To  which  question  plaintiff  objected  on  the  grounds  that  it  did 
not  tend  to  prove  any  of  the  issues  in  the  case  and  is  entirely  and 
purely  hearsay;  objection  overruled. 

“A.  He  told  me  that  he  considered  that  he  owned  a  three-fourths 
interest  in  the  undivided  one-half  interest  which  he  purchased  from 
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Mr.  Hunter  in  those  10  traets;  that  it  was  an  individual  ownership. 
That  he  had  formed  a  syndicate,  taking  1,000  units  as  a  basis; 
had  given  500  units,  so  to  speak,  to  the  Papagos. 

52.  The  court  erred  in  overruling  plaintiff's  objection  to  the  ques¬ 
tions.  asked  by  defendants,  on  direct  examination  of  the  witness, 
Hugh  Norris,  wliich  elicited  the  following  answer  (Record,  type¬ 
written  j)ages  304-5) : 

“I  started  out  and  the  first  man  1  saw  at  the  village  outside  of  town 
was  .Tuan  Pablo — I  asked  him  if  he  knew  anything  about  this  land 
sale  or  agreement  to  give  half  of  the  Papago  land  to  Col.  Hunter — 
he  said  lie  never  had  heard  about  it.  I  went  to  Quijotos  and  saw 
Jose  Luis — he  was  the  old  chief  of  that  village.  He  said  he  did 
not  know  anything  about  it. 


(To  the  question  which  elicited  the  answer  contained  in  the  last 
sentence  the  plaintilF  objected:  ground,  hearsay;  objection  over- 
ruleil  and  exception  noted.) 

(Witne.^is  then  describes  similar  interviews  with  the  chief 
or  acting  chief  of  little  Tucson,  Tlpowa,  Covered  Wells  and 
Xavier,  and  a  very  old  man  at  Comobobi,  all  of  whom  denied 
knowl(Mlg(‘  of  said  land  .«ale  or  agreement  with  Col.  Hunter, 
(’opies  of  each  of  the  instruments  ti'stified  to  by  these  witnesv^es. 
offered  in  evidence'  as  defendants’  (‘xhihit  5a.  Objected  to  by  plain¬ 
tiff  as  incompetent,  irrelevant,  immaterial,  and  hearsay.) 


17H 
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.  The  court  erred  in  overruling  plaintiff's  objection  to  the  ques¬ 
tion  askcil  hv  defendants  of  their  witness  Frank  A.  Thackerv,  and 
in  overruling  plaintiff's  motion  to  strike,  hereinafter  set  forth 
(  Record,  typewritten  jiages  408-400). 


(L  Hid  you  take  any  steps  to  embody  this  desire  of  the  present 
day  inhabitants  of  that  vicinity  that  the  suit  end  and  not  go  on,  in 
written  form? 


Mr.  Kleindienst:  We  object  to  this  on  the  grounds  that  it  is  hear¬ 
say — not  the  best  evidence.  Let  this  objection  precede  the  previ¬ 
ous  question  and  we  move  that  the  answer  be  stricken. 

(Objection  and  motion  overruled;  exception  noted.) 

A.  Yes,  sir. 

Q.  Please  state  just  what  you  did. 

A.  I  had  a  petition  prepared  covering  the  matters  stated,  includ¬ 
ing  a  request  for  dismissal,  and  after  having  it  carefully  interpreted 
and  explained  to  these  people,  they  signed  it. 

Q.  State  whether  any  threat,  or  promise  or  pressure  of  any  sort 
wa.«  offered  or  brought  to  bear  upon  them  or  any  of  them  to  induce 
them  to  sign  this  petition? 

A.  No,  sir,  there  was  none. 

Q.  Was  the  petition  itself  interpreted  in  the  hearing  of  these 
Indians? 

A.  I  don't  imderstand  Papago  hut  it  was  given  to  the  interpreter, 
in  each  case  and  I  know  from  his  mentioning  various  words  in  Eng- 
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lisli  through  the  petition,  that  he  had  read  it  to  all  of  them  who 
signed.  It  took  a  considerable  length  of  time  in  each  case,  both 
preceding  and  following  the  reading  of  the  petition.  There  was 
in  almost  every  case  quite  an  extended  discussion  and  talk  regard¬ 
ing  it  before  they  signed.  (Petition  produced.)  The  petition  con¬ 
tained  181  or  182  signatures.  The  census  of  Achi,  Akchin,  Ancgam 
and  Kiacheemuck,  which  last-named  village  is  marked  on  the  census 
as  Santa  Rosa,  shows  a  population  of  195  males,  over  21  years  old. 
The  petition  contains  a  few  women.  I  started  out  to  let  the  adult 
women  sign  the  petition  also  and  afterwards,  to  avoid  making  such 
a  cumbersome  document,  I  decided  just  to  take  the  matter  up  with 
the  adult  men.  The  women,  according  to  Papago  custom,  take  no 
part  in  the  councils  or  agreements  or  such  matters.  In  addi- 
179  tion  to  the  Indians  to  sign  at  meetings,  quite  a  few  signed 
who  were  not  asked  by  me.  Where  my  name  appears  as  a 
witness  opposite  a  signature,  all  signed  in  my  presence. 

54.  The  court  erred  in  admitting  in  evidence  a  petition  known 
as  Defendants’  Exhibit  6,  the  signatures  to  which  defendants’  wit¬ 
ness  Frank  A.  Thackery,  special  supervi.sor  in  the  Indian  service  of 
the  Interior  Department,  testified  he  obtained,  reciting  that  the  signa¬ 
tories  ask  the  court  to  dismiss  this  suit,  to  which  plaintiff  objected 
on  the  grounds  that  the  document  is  a  self-serving  document  of  the 
defendants,  and  is  incompetent,  immaterial  and  irrelevant,  and  it  ap¬ 
pears  to  be  a  document  without  date  and  it  is  not  the  best  evidence 
of  what  it  purports  to  show,  which  objection  was  overruled  and  an 
exception  noted  (Record,  typewritten  page  400).  Plaintiff  also 
moved  to  strike  the  said  petition  as  not  competent  as  testimony  or 
evidence  in  the  case,  as  not  upon  any  issue  ])roperly  raised  in  tlie  case, 
and  upon  the  further  ground  that  no  opportunity  has  been  given 
counsel  for  plaintiff  to  take  up  this  matter  with  any  of  the  signers  or 
cross-examine  them  on  it;  motion  denied;  exception  noted  (Record, 
typewritten  pages  412-3). 

Defendants’  said  Exhibit  Ga  is  as  follows: 

“We,  whose  names  are  written  below,  respectfully  say  to  the  Court: 

1.  We  are  full  blood  Papago  Indians;  we  all  live  in  the  Santa 
Rosa  Valley  on  the  Pajjago  reservation  in  Pima  County,  Arizona; 
and  in  one  or  other  of  the  Santa  Rosa  group  of  villages.  The  name 
of  the  village  where  each  of  us  lives  is  written  after  the  name  of  each 
of  us. 

2.  We  have  been  told  that  in  1880,  the  year  the  railroad  came  to 
1'ucson,  Luis,  who  was  then  cliief  of  one  or  more  of  this  Santa  Rosa 
group  of  villages  gave  a  ])aper  to  a  white  man  called  Robert  F. 
Hunter,  which  seemed  to  give  Hunter  the  right  to  ))ring  a  suit  in  the 
white  man’s  court  about  the  lands  lying  around  these  Santa  Rosa 
villages.  None  of  us,  old  or  young,  ever  heard  of  this  ])a])er  until  the 
government  men  told  us  about  it  a  few  years  ago;  and  none  of  us 
ever  gave  our  consent  to  it. 
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3.  We  have  also  been  told  that  a  suit  has  been  brought 
180  by  white  men  and  is  now  going  on  in  the  white  man’s  eourt 
under  authority,  of  this  [aiper  whieh  Luis  gave  to  Hunter; 
that  it  is  brought  in  the  name  of  the  Pueblo  of  Santa  Rosa  against 
some  of  the  government  men,  and  that  it  has  to  do  with  a  tract  of 
land  lying  around  the  Santa  Rosa  villages.  Xo  one  of  us  ever  knew 
about  this  suit  until  after  it  was  brought.  Xo  one  of  us  asked  anyone 
to  bring  it,  or  gave  anyoiie  the  right  to  bring  it ;  no  one  of  us  approves 
of  this  suit  or  wants  it  to  go  on. 

4.  We  resp(‘ctfully  ask  the  court  that  this  suit  which  we  do  not 
want,  and  with  which  we  have  nothing  to  do,  lx?  dismissed.” 

LOUIS  KLEIXDIEXST, 
LEVI  11.  DAVID, 

Oj  Counsel  for  Plaintiff. 


Service  of  the  foregoing  Assignment  of  Errors  is  hereby  ac¬ 
knowledged  and  coj>v  thereof  served  on  this  20th  day  of  October 
1924 

II.  L.  UNDERWOOD, 

Oj  Counsel  for  Defendants. 


\ 
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Memorandum. 

October  20,  1024. — Statement  of  evidence  filed. 

Order  Setting  Forth  that  Statement  of  Evidence,  in  Duplicate,  is 
Approved,  Settled,  and  Signed  by  the  Court. 

Filed  October  20,  1924. 

♦  4c 

It  appearing  to  the  satisfaction  of  the  court  that  the  Statement  of 
Evidence  accompanied  by  the  Exhibits,  to  be  included  in  the  tran¬ 
script  of  record  on  apj)eal  to  the  Court  of  Appeals,  was  filed  by  appel¬ 
lants  on  October  20,  1024.  and  the  same  is  approved  by  counsel  for 
the  appellees,  and  upon  consideration  of  said  Statement  of  Eviflence 
together  with  said  Exhibits,  it  is  by  the  court  this  20th  day  of  Oc¬ 
tober  1024,  ordered,  that  the  same  be,  and  it  is  hereby  ap- 
181  proved  and  settled,  and  is  signed  in  duplicate,  bv  the  eourt. 

F.  L.  SIDDOXS, 

Justice. 

We  consent  to  the  passing  of  the  foregoing  order: 

LOUIS  KLEIXDIEXST, 

Of  Counsel  for  Appellant. 
GEORGE  A.  H.  FRASER, 

Of  Counsel  for  Appellees. 
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Order  Amending  Notation  of  Appeal. 

Filed  October  20,  1024. 

♦  ♦♦♦♦♦♦ 

On  motion  of  tlie  plaintiff,  by  counsel,  it  is  by  the  court  this  20th 
day  of  October,  lt)24,  ordered,  that  the  notation  by  the  plaintiff*  of 
the  appeal,  at  the  foot  of  the  Hnal  decree  entered  herein  on  Octolwr 

2.  1924,  from  the  .«aid  decree  to  the  Court  of  Aj)[)cals  of  the  District 
of  Columbia,  be,  and  the  same  is  hereby  amended  so  that  such  ap¬ 
peal  by  the  plaintiff*  shall  be  deemed  and  considered  as  havinjij  been 
taken  in  oix^n  court  from  only  so  much  of  said  decree  which  provides 
for  the  final  dismissal  of  the  plaintiff's  bill  of  complaint  with  costs 
in  favor  of  the  defendants  against  the  plaintiff*  (the  court  being  ad¬ 
vised  by  coun.sel  for  plaintiff*  that  jdaintiff*  is  not  appealing  from  the 
provisions  of  paragraph  numbered  1  of  said  decree  which  over¬ 
rules  the  defendants’  motion  to  dismiss  plaintiff’s  bill  of  complaint) ; 
and,  on  further  motion  of  the  plaintiff*,  the  maximum  amount  of  the 
bond  in  the  form  of  an  undertaking,  under  seal,  as  required  by  law, 
for  costs  on  said  appeal,  be.  and  the  same  is  hereby  fixe<i  in  the  sum 
of  One  hundred  ($100)  dollars,  or  the  plaintiff  may  de[)osit 
182  the  sum  of  Fifty  ($50)  dollars  in  cash  with  the  clerk  of  this 
court  in  lieu  of  such  bond. 

F.  L.  SIDDONS, 

Justice. 

No  objection. 

H.  L.  UNDERWOOD, 

Of  counsel  for  Defendants. 

Designation  of  Record. 

Filed  October  20,  1924. 

The  Clerk  of  the  Court  will  include  the  following  papers  in  the 
Transcript  of  Record  on  Appeal  of  this  case  to  the  Court  of  Appeals 
of  the  District  of  Columbia. 

1.  The  bill  of  complaint. 

2.  Subpoena  to  answer  and  service. 

3.  Appearance  of  P.  C.  West  and  C.  E.  Wright  as  attorneys  for 
defendants. 

4.  Motion  of  defendants  to  dismiss  bill,  filed  February  20,  1915. 

5.  Opinion  of  Court,  filed  April  12,  1916. 

6.  Decree  dismissing  bill  with  costs,  entered  (April  25,  1916,  with 
notation  of  appeal. 

7.  Assignment  of  error,  filed  June  15,  1916. 

8.  Memo:  Mandate  Supreme  Court  U.  S.  reversing  decree  of 
Court  of  Appeals. 
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0.  Answer  of  defoiulants  to  bill  and  Exhibit,  fdod  June  0,  1019. 

10.  Motion  of  defendants  to  dismiss  Bill,  Exhibit  and  Atlidavits, 
tiled  June  0,  1019. 

11.  Memo:  Appearance  of  C.  B.  Garnett  as  attorney  for  de¬ 
fendants. 

18d  12.  Order  of  Court  entered  June  19,  1920,  substituting; 

John  Barton  Bavne  as  Secretary  of  Interior,  as  defendant, 
as  successor  of  and  in  j)lace  of  defendant  Franklin  K.  Lane,  Secre¬ 
tary  of  Interior,  resigned. 

id.  Atlidavits  and  llxhibit  for  plaintiff  tiled  June  19,  1920. 

14.  Opinion  of  Justice  Siddons  on  motion  of  defendants  to  di.'^miss 
Bill,  tiled  February  28,  lt)21. 

lo.  Order  of  (’ourt  dated  April  lo,  1921,  postjtoning  defendants' 
motion  to  dismi.'is  Bill  until  final  heariu"  of  cause. 

It).  Ord(‘r  of  Fourt  dated  February  24,  1922,  substitutinji  as  de¬ 
fendants  Albert  B.  Fall,  Secretary  of  Interior  and  William  S.  Sitry 

for  defendants  John  Barton  Pavne  and  Clav  Tallman. 

»  ■ 

17.  Stipulation  as  to  hearing,  tiled  May  20,  1922. 

1<S.  Stipulation  between  counsel  dated  July  13,  1922,  tiled  July 
27),  1922. 

lit.  0|)inion  of  Ju.'^tice  Siddons.  filed  May  22,  1924. 

20.  Final  Di^cree.  October  3,  1924,  and  notation  of  appeal  in  open 
couil.  penalty  of  bond  for  costs  on  appeal  fixed  or  ca.«h  deposit  of 
$.’)( ).()()  in  lieu  tliert'of. 

21.  Memo;  S-'>().0()  dc'posited  with  (Jerk  of  Court  in  lieu  of  under- 
takinii.  for  costs  on  a[>peal.  and  date  of  deposit. 

22.  AssiLiument  of  errors,  tiled  October  20,  1924. 

23.  M(*mo:  Statcunent  of  Evidcuice  tih'd  by  ])laintitT. 

24.  Order  of  Court  settimr  forth  si'ttlement,  approyal  and  sijjinin^i; 
of  Statement  of  Evidence,  set  forth  in  Minutes  of  the  Court. 

25.  Ord(‘r  amendinii  notation  of  apf)eal. 

2t>.  Or;lers  of  court,  if  any  are  entered,  enlarging  time  for 
184  the  doing  of  any  act  in  regard  to  this  appeal. 

26*.  This  designation. 

LOFTS  KT.ETNDIENST, 

LEVI  H.  DAVID, 

Oj  Counsel  for  Plaint  iff. 

Service  of  the  foregoing  <lesignation  is  hereby  acknowledged  and 
copy  hereof  served  on  this  20th  dav  of  October  1924. 

IT.  L.  UNDERWOOD. 

Of  Counsel  for  Defendants. 

Order  Extending  Time  for  Filing  Record. 

Filed  January  14.  1925. 


On  consideration  of  the  petition  to  extend  the  time  for  tiling  the 
record  in  thist’ourt  until  M»irch  5,  1925.  in  the  aboye  entitled  cause. 
It  is  ordered  by  the  Court  that  said  petition  be,  and  the  same  is 
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liorobv,  granted  and  tlic  time  extended  as  ])raved  until  and  including 
March  1{)2:l 

Per  Mr.  Chief  Justice  MARTIN, 

January  13,  1925. 

true  copy. 

Test  • 

Lseal.]  henry  HODGES, 

Clerk  of  the  Court  of  Appeals 
of  the  District  of  Columbia. 
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Supreme  Court  of  the  District  of  Columbia. 


United  States  of  America, 

District  of  ('olumhia,  ss: 

1,  Morgan  11.  Reach.  Clerk  of  Supreme  Court  of  the  District  of 
Columhia,  herehv  certify  the  foregoing  pages  nuni))ered  from  1  to 
1«S4,  both  inclusive,  to  he  a  true  and  correct  transcript  of  the  record 
according  to  directions  of  counsel  herein  filed  copy  of  which  is  made 
|>art  of  this  transcript  in  cause  No.  3,3201  in  Equity,  wherein  The 
Pueblo  of  Santa  Rosa  is  Plaintiff  and  Franklin  Knight  Lane,  Secre¬ 
tary  of  the  Interior  et  al.  are  Defendants,  as  the  same  remains  upon 
the  files  and  of  record  in  siiid  Court. 


In  testimony  whereof,  1  hereunto  subscribe  my  name  and  affix  the 
seal  of  Siiid  Court  at  the  (^ity  of  Washington  in  said  District  this 
lOih  dav  of  Februarv,  1925. 

[Seal  of  the  Supreme  Court  of  the  District  of  Columbia.] 


EW. 


MORGAN  H.  BEACH, 

Clerk. 


8— 4298a 
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18G  In  the  Suj)i‘cnic  Court  of  the  l)i.strict  of  Coluinbia,  Holding 

an  Equity  Court. 

In  Equity. 

No.  33,201. 

The  Pueblo  of  Santa  Rosa,  Plaintiff, 

vs. 

Albert  B.  Eall,  Secretary  of  the  Interior,  and  Wiliam  Spry,  Coin- 
inissioner  of  the  Geneial  Land  Olliee,  Hefendants. 

Statement  of  the  Fvi(fenrr. 

187  Filed  Oct.  *20,  19*2-1.  Morgan  II.  Beach.  Clerk. 

In  the  Supreme  Court  (d  the  District  of  Columbia. 

E(juity.  No.  33201. 

The  Pueblo  of  Santa  Rosa,  Plaintiff, 

vs. 

Albert  B.  Fall,  Secretary  of  the  Interior,  and  William  Si’RY, 
Commissioner  of  the  General  Land  Otlice,  Defendants. 

Statement  of  Ev'ntence. 

Be  it  remembered  tliat  on  November  7.  1922.  the  above  entitled 
cause  came  on  to  he  heard  before  Mr.  .lust ice  F.  L.  Siddons,  one  of 
the  Justices  of  the  Supreme  Couit  of  the  District  of  Columbia,  hold¬ 
ing  a  term  of  sai<l  court  for  ecpiity  business,  Messrs.  Henry  P.  Blair, 
Ralph  S.  Rounds,  W.  C.  Reid  and  Louis  Kleindienst,  appealing  as 
counsel  on  behalf  of  the  jilaintiffs,  and  Messrs.  George  A.  H.  Frasca* 
and  H.  L.  I  nderwood  a]>]>earing  as  counsel  on  behalf  of  the  d(‘fen<l- 
ants,  and  thereupon  the  following  procee<lings  wer(‘  had. 

The  plaintiff  to  maintain  the  i.^sues  upon  its  part  joined,  offered 
in  evidence  and  the  court  received  the  dei)osition  of  Vgiiaeio  Bo¬ 
nillas,  dulv  taken  at  Tucson.  Arizona,  on  .lanuarv  2.7,  19*22,  bv 
virtue  of  the  ft)llowing  written  sti])ulation  entere<l  into  b.etwivu 
Louis  Kleindienst.  Fxp.  as  counsel  for  the  plaintiff  and  George  A. 
H.  Fraser,  Esip,  as  counsel  for  the  defendants,  before  1.  M.  Lauder, 
a  dulv  commissioned  Notai  v  Public  of  Pima  Countv,  Arizona,  to  wit : 

^  %  4 

Tucson,  Arizona.  .lanuarv  *2'),  19*2*2. 

It  is  stipulated  that  tlie  testimony  of  witnesses  on  behalf  of  either 
or  both  parties  to  this  cause,  may  be  taken  beginning  this  day,  at 
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Tucson,  Arizona,  and  continued  from  day  to  day  until  the  respec¬ 
tive  parties  liave  concluded  taking  such  depositions  as  they  desire. 

It  is  further  agreed  that  no  exception  shall  be  taken  to 
188  the  testimony  bv  reason  of  lack  of  notice  or  anv  other  for- 

«■  «  v 

mality  such  as  the  Commission  to  the  Notary  or  the  issuing 
of  formal  authority,  and  that  Isabel  M.  Lauder  shall  act  as  Notary 
Public  and  shall  swear  all  witnesses  in  this  case  and  take  their  testi¬ 
mony  in  shorthand,  after  which  the  same  shall  be  reduced  to  writing 
and  certified  to  by  her,  but  that  it  shall  not  be  necessary  for  the  re¬ 
spective  witnesses  to  sign  the  depositions. 

The  said  witne.<s,  Ignacio  Ponillas,  after  being  first  duly  sworn, 
examined  by  W.  C.  Reid,  Esq.,  of  counsel  for  the  plaintitt*,  testified, 
in  substance.s’,  as  follows: 


Direct  examination  bv  Mr.  Reid: 

My  name  is  Ygnacio  Ronillas;  I  am  (>o  yeai*s  old,  a  native  citizen 
of  Mexico,  teuqjorarily  residing  in  Tucson.  My  native  town  is  San 
Ygnacio,  Sonora,  akout  oO  miles  south  of  the  Arizona  border,  in  the 
District  of  Magdalena,  which  adjoins  the  District  of  Altar,  at  which 
place  as  far  as  I  know,  the  Papago  Indians  live  and  have  their 
villages. 

I  am  a  mining  engineer  and  surveyor.  I  attended  the  primary 
school  at  San  Ygnacio,  then  at  Magdalena,  then  in  1870  came  to 
Tuc.son  to  attend  .scliool  till  18(S0.  I  attended  the  Ma.«sachu.«etts 
Institute  of  Technology  for  about  years  and  was  given  certifi¬ 
cate  of  proficiency  in  metallurgy,  etc. 

I  followed  mining  engineering  and  surveying  till  1918.  Up  till 
1918  T  made  a  specially  of  land  grants  held  under  title  from  S])anish 
and  Mexican  governments,  nece.<!sarily  s])ecializing  in  matters  of  title 
to  lands  in  this  country.  I  laive  been  witne.'ss  for  claimants  for  land 

t 

grants  and  made  surveys  of  almost  all  grants  held  under  title  issued 
by  the  Mexican  ( Joverninenl  in  the  southern  part  of  Arizona.  Some 
were  located  partly  in  Arizona  and  ])artly  in  Sonora. 

Under  the  State  (lovernment  of  Sonora,  I  was  Mayor  of  Magda¬ 
lena  two  or  three  times  during  the  eleven  years  1  lived  there. 
189  All  this  time  I  was  official  re])resentative  of  the  Executive  of 
the  State  as  Prefect  of  the  Di.strict,  also  Perito  de  Minas,  that 
is,  mining  expert,  an  apj)ointment  from  the  Department  of  Fomento, 
in  the  Cabinet  of  the  President,  referring  to  mines,  lands  and  waters. 
Then  I  changed  residence  to  Nogales,  Sonora,  and  was  Mayor  there 
two  or  three  times.  In  1912  I  was  elected  Deputy  to  the  State  I.egis- 
lature  and  was  in  the  State  Congress  when  President  Madero  and  the 
\dce  President  were  as.«iassinated.  Thereafter  I  was  aj)pointed  a 
meml  er  of  the  Cal)inet  of  Carranza  to  take  charge  of  two  depart¬ 
ments,  one  of  wliich  was  Fomento,  which  position  I  left  in  charge  of 
a  sul)ordinate  to  act  as  a  member  of  the  Commission,  known  as  the 
Confeience  of  New  London  at  Atlantic  City.  While  there  the  Presi¬ 
dent  a])pointed  me  Ambas.'^ador  to  the  United  States,  I  going  to 
Washington  in  1917 — holding  the  position  until  March  lt)20. 

I  have  been  familiar  with  the  Papago  Indians  of  Mexico  and 
the  United  States  since  my  childhood.  I  used  to  play  with  them  and 
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T  learned  niueli  of  tlieir  lanmiaue.  T  liave  traveled  some  in  the 
J*apa.uo  (’oiintrv  in  Arizona  ami  have  he(‘n  throujih  what  is  known 
as  the  Pueblo  of  Santa  Rosa.  The  Papa^o  people  are  eivilized  or 
senii-eivilized — they  are  a  ]>ea(efiil  working;  people,  en^a^ed  in 
stoek  raising,  a^rienltuie  an<l  day  labor  at  the  haeiemlas  in  Me.xieo 
and  live  a  sedentary  life,  d'hey  have  their  villaues.  their  pueblos, 
A.s  they  inhabit  more  or  less  a  desert  eountry,  they  ^o  where  there 
is  water  hn-  their  cattle  an<l  to  cultivatt*  the  ,ur<uuid,  always  retuinin.n 
to  their  former  hom(*s  when  the  water  returns,  as  far  as  I  know. 
In  Mexican  lan.mia;ie  and  un<lerstandin^  they  are  ela.'ised  as  pueblo 
Indians.  I  workc'd  Papa^o  Indians  in  the  Papauo  country  near 
the  Papa^o  villages  of  (’omohahi,  Santa  Rosa  ami  (^uijotoa. 

In  the  District  of  Altar  I  made  a  ^reat  manv  survevs  and  used 
them  as  assistants  and  also  .siw  them  in  their  fields  working.  From 
the  time  I  became  ac<juaint(‘<l  with  them  up  to  IDld  in 
100  Mexico,  and  during  the  early  seventies  in  Arizona,  the.«e 
people  governed  themselves.  They  elected  their  own  gover¬ 
nors,  called  chiefs,  or  governors,  and  later  on  these  ap))ointmenls 

or  elections  hv  the  Indians  in  Mexico  were  confirmed  hv  the  Prefect 
•  « 

of  the  Distiict  in  whose*  jurisdiction  the  villages  wi*re  located. 

I  recall  Francisco  Dojeotua  Ix'inu,  the*  .L!.ov(‘rnor  of  San  Xavier, 
havinii;  been  elected  by  the  Pajjauos  about  0  miles  from  Tucson, 
Arizona.  Later  on  I  rememher  that  Indian  a;;cnts  were  appointed 
to  govern  them  when  the  Pai)a.iio  rc.<ervation  was  established  in 
San  Xavier.  The  appeantment  of  the  Government  agents  more  or 
less  disru]»ted  or  stop])ed  the  self  government  of  the  Pa}>agos  that 
had  been  in  force  uj)  to  that  time. 

,  To  the  (jU(*stion  which  elicited  the  answer  contained  in  the  last 
sentence  defendant  objected:  gi-ounds.  inc(»mpetent.  irrelevant,  and 
immaterial:  objection  overruled  and  exce|)tion  noted. 

I  don’t  know  alxuit  the  Government  of  councilors  in  Arizona 
but  I  know  that  in  tlu*  Paj)agc  villages  in  Sonora,  even  at  the  pres¬ 
ent  time  they  have  councilors  and  places  where  they  meet  in 
council.  I  have  witne.<si*d  some  of  their  meetings,  but  in  the  earlv 
seventies  I  was  a  small  hoy  and  do  not  remember  that  particular 
part  of  the  government  in  Arizona.  1  rememher  the  government 
in  San  Xavier  very  well,  and  the  governor,  and  they  looked  Uj)  to 
him  as  their  supreme  authority.  In  their  small  civil  and  petty 
criminal  affairs  the  governor  was  all  the  law  and  the  governor  tis 
well.  I  am  not  a  lawyer  but  have  had  a  great  deal  to  do  with  land 
laws  and  laws  relating  to  water.  Frederick  Hall  is  an  authority 
on  land  laws  in  Mexico. 

In  my  hoyhoo<l  days  I  was  ac(juainted  with  Ri.diop  Sali)ointe, 
the  firm  of  Tully  and  Ochoa — an  old  established  well  known 
merchandising  firm  of  Southern  Arizona — whose  mend)ers  were 
liighly  rcsjK’cted  citizens.  I  knew  Mr.  Cronley  to  he  a  highly  re¬ 
spected  citizen,  connected  with  the  water  company  here  and  at  one 
time  with  Tully.  Ochoa  and  Company,  as  bookkeeper. 

191  I  don’t  remoml)er  that  1  ever  saw  Con  Quien  but  I  re- 
ineiiiber  the  name  and  that  theie  was  such  an  Indian.  From 
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what  I  knew  of  his  rc]>utation  in  his  own  connnunity  and  in  this 
eoinmunity  I  nndeistood  liini  to  I  e  chief  or  headman,  governor  of 
tlie  Papago  Tribe  at  the  head  of  all  of  them,  west  and  southwest  of 
Tucson. 

To  the  question  which  elicited  the  answer  contained  in  the  last 
sentence  defendant  objected — ground — opinion  evidence  witness  not 
cpialified — objection  overruled — exception  noted. 

I  knew  a  woman  in  the  earlv  da  vs  who  lived  at  San  Xavier,  named 

*  •  ^ 

Teodora  Trovel — called  Dona  Teodora.  “Dona”  is  a  mark  of 

« 

respect  indicating  a  title,  higher  intelligence,  position  or  rank.  It 

means  Ml  •s.  or  Madam.  She  said  she  was  descended  from  the 

Pa])agos.  In  the  cigl^lif*^  ilit*  Papagos  could  speak  more  or  less 

Spanish,  enough  to  transact  business.  They  acquired  Spanish  more 

ra])idly  than  English,  for  then  there  were  few  English  speaking 

people  here.  Dona  Teodora  lived  in  the  building  close  to  or 

connected  with  the  church,  a  number  of  veal’s  with  her  hushand, 

%• 

a  Swiss  or  some  foreigner.  There  were  no  f)riests  there  at  that 
time.  Her  assocat'ious  were  with  the  Pa])agos  and  Mexican  peo])le. 
1  think  she  spoke  the  Papago.  S])anish  and  English  languages. 

Erom  my  recollection  of  her.  she  was  a  bright  intelligent  woman, 
(‘ven  though  uneducated.  In  my  dealings  through  the  Mexican 
(fovernment  with  Pai>ago  Indians,  in  the  State  of  Sonora.  1  am 
more  or  less  familiar  with  their  title  to  the  lands  they  occupy. 
The  (lovernnuMit  has  lecognizcd  these  lands  and  the  villag(‘s  they 
own  as  belonging  to  them.  In  making  re-surveys  of  large  tracts 
of  land  where  .<ome  of  th(‘  Papago  villages  were  located  and  their 
lands  had  been  rcsi)ectcd  in  making  the  original  survey,  I  located 
these  lines  and  located  monuments  for  them. 

"Idie.‘<e  Indian  titles  as  communal  titles  were  as  full  and  complete 
as  the  titles  of  the  Mexican  p(‘opl(*  themselves. 

DI2  To  the  (piesli(»n  which  (‘licit(Ml  the  answer  contained  in  the 
last  .'Sentence  defendant  objected — grounds — incompetent,  ir- 
r(‘velant  and  immaterial,  hecau.s'  the  status  of  Indians  as  citizens  is 
different  in  Mexico  from  the  Enited  States — objection  overruled  and 
exc(‘ption  noted. 

They  might  at  all  times  that  I  have  been  familiar  with  Ibem.  dis¬ 
pose  of  their  lands  at  theii’  own  fr('e  wills. 

During  the  eighties  the  Papagos  occupied  houses  of  adobe,  con¬ 
structed' of  posts  standing  up  und(*r  a  roof,  and  plastered  with  mud 
and  in  some  cases  without  plaster,  but  just  brush  held  together  with 
rawhide  or  fibers  from  gras.«es  or  plants.  As  hir  back  as  I  can  remem¬ 
ber  the  Indians  had  a  ratlier  hard  feeling  against  the  white  peof)le 
because  thev  claimed  that  thev  took  their  lands  awav  from  them. 

••4.  •> 

I  iK'ver  kn('w  of  them  organizing  like  the  Af)aches  to  fight  the  white 
people.  In  the  ejuly  days  they  organized  and  joined  the  Americans 
to  fight  th(‘  Apaches.  I  iememb(*r  an  expedition  by  the  Papago  In¬ 
dians  of  San  Xavi(‘r  and  Santa  Posa  and  the  different  villages  both 
hero  and  in  Sonora  joining  the  Americans  and  Mexicans  in  Tucson 
against  the  Apaches  in  Arivai[)a  Canyon,  who  had  stolen  eattle  and 
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horses.  One  of  the  leaders  was  Colonel  Win.  Story.  The  expedition 
attacked  the  Apaches  in  early  hours  of  the  inorninjj  and  killed  most 
of  them.  The  Papa^os  brought  hack  a  iminhcr  of  Apache  children 
as  captives.  Some  of  these  were  sold  to  Mexican  families  at  San 
Xavier,  jind  one  at  Tucson.  A  married  si.<ter  of  mine  who  lived  at 
San  Xavier  hou^ht  a  little  Apache  jiirl.  and  an  aunt,  Mrs.  Orozco, 
houjuht  a  hoy  with  whom  I  asv<oeiated  and  learned  to  .«[)eak  a  good 
deal  of  the  Apache  language.  This  was  in  the  early  seventies. 


Cros.^-exarn illation  hv  Mr.  Fra.ser: 

I  have  been  to  Santa  Rosa  just  once.  In  saying  T  was  at  Santa 
Rosa  the  exact  place  I  meant  was  the  village,  small  at  that  time  but 
with  indications  of  laud  being  tilled  th(*rc{d)outs.  I  was  also  at 
Comolialii.  a  Pa])ago  village,  ([uite  a  distance  from  Santa  Rosa. 
Ibd  I  do  not  rciiM'inlier  .‘^(‘vcral  small  villages  .scattered  about  at 
Santa  Ro.sa.  I  was  just  at  this  one  place.  I  do  not  remember 
the  Indian  names  of  the  village  of  Santa  Rosa.  I  never  heard  the 
names  of  tb(‘  villages  of  Kiakcbccmuck  or  another  called  Archi  about 
1  *  or  miles  cast,  or  anotb(*r  called  Akebiu  about  d  miles  south,  or 
another  calltMl  Am*gam  about  4  miles  north  of  Kiakcbccmuck.  At 
the  prc.'^(‘Ut  time  I  don't  think  1  couM  define  tlu*  village  I  have  called 
Santa  Rosa — that  was  about  ))b  years  ago — 1  was  only  at  the  place 
<»nc(*.  I  pai<l  no  particular  attention  except  to  know  it  was  an  Indian 
village. 

Q.  Who  told  you  that  it  was  Santa  Rosa?  A.  Men  who  knew  it 
and  were  familiar  with  *the  countrv.  1  don't  remember  their  names — 

t 

they  wen'  Mc'xicaiis  working  on  the  (buisight  in  the  mines  there. 
We  were  hunting  and  I  rcmendier  wc  went  t(»  Santa  Ro.sa  to  get  some 
little  provisions,  tortillas  and  whatever  we  could  get  theii* — we  got  a 
pretty  good  meal. 

Q.  These  Mexicans  told  you  this  was  Santa  Ro.sa?  A.  Yes,  Mexi¬ 
cans  who  livc<l  in  the  communitv  or  the  cf)untrv  there  and  were 

•  t 

familial — in  fact,  not  oidy  Mexicans  but  Papagoes  themselves,  as 
they  were  working  there. 

A  Papago  s])eaking  to  a  white  man  would  speak  of  that  location  as 
Santa  Rosa.  I  used  to  hear  Paf)agos  speak  of  Santa  Rosa  to  me  ami 
to  other  p(‘Oj>lc.  I  did  not  know  there  w(*re  any  other  names.  I 
don’t  know  what  their  iiK'tliod  would  he  in  calling  it  Santa  Ro.sa  and 
not  calling  it  the  other  name.  They  generally  gave  the  name.  I 
(hm't  see  why  they  Avould  not  now.  Tolxjta  is  an  Imliau  village.  I 
have  heard  them  call  it  that.  There  is  a  place  close  to  the  houndary 
line  west  of  the  Indian  Poso  \’erde.  There  is  a  j)lace  called  Zeni ;  tlu'v 
call  it  that.  There  is  a  place  called  rhujuhi  and  they  invariably  call 
it  so  and  I  su|)pose  I  could  go  on  naming  you  a  dozen  more. 
194  1  don't  know  which  village  of  the  four  you  have  mentioned  is 

Santa  Rosa.  When  1  spfike  of  the  Papagos  a.s  .semi-civilized 
I  meant  they  are  much  more  civilized  than  the  Apache  hut  not  so 
civilized  as  the  whites. 

As  to  being  nomadic  or  semi-nomadic  or  sedentary — if  the  seasrm 
is  dry  they  go  to  a  place  where  there  is  water  and  drive  their  cattle 
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there  and  they  cultivate  tliat,  hut  they  have  their  villages  and  pueblos 
whore  they  were.  I  have  no  knowledge  of  a  Papago  village  from 
which  all  the  inhabitants  have  moved  away  to  some  other  place.  I 
have  heard  of  the  village  of  Tecolote  and  the  Indians  are  called  Teco- 
lotes.  1  do  not  know  whether  or  not  the  Indians  have  moved  away 
and  abandoned  that  place  to  live  elsewhere.  I  know  of  Fresnal  close 
to  the  boundary  line  southeast  from  the  Baboquivari.  I  don’t  know 
of  a  place  in  Arizona  called  Quitac,  sometimes  called  Iron  Pipe,  which 
village  they  have  given  up. 

Q.  But  your  knowledge  docs  not  extend  further  than  that  on  the 
line  I  have  indicated,  to  the  effect  that  sometimes  they  do  abandon 
the  ])lacc  altogether  and  move  to  another?  A.  No,  it  does  not. 

When  I  spoke  of  the  Pai)agos  as  pueblo  Indians  I  meant  the  Span¬ 
ish  sen.«o  of  the  word — ]>eo])le  living  in  villages — I  did  not  mean  they 
were  Indians  living  in  ])uehlos  instead  of  Ranches.  They  live  in 
small  places  where  they  have  their  homes,  their  cattle;  where  there  are 
wells  and  s]>rings  and  they  make  corrals  for  their  horses  and  cattle. 
1  do  not  intend  to  draw  a  com]>arison  between  them  and  the  Pueblo 
Indians  of  New  Mexico.  In  Spanish  the  definite  meanings  of  the 
word  “pueblo’’  are — a  town  or  village,  and  to  speak  of  a  people  “el 
jniehlo.’’  A  pueblo  is  a  town  or  village  of  a  small  number  of  houses. 
One  with  a  large*!’  number  of  house's  is  called  a  “villa.”  Then  next  is 
a  city — “la  euidad” — A  “eongre'gation,”  eonsisis  of  a  few  houses. 
Back  twenty,  thirty  or  forty  years  ago  1  think  a  pueblo  in  my  native 
state  wa,*^  considered  a  town  or  a  eommunitv  where  there  were  about 

4 

oOO  inhabitants,  and  down  to  now  also.  It  had  either  an  alcadc  or 
regidores,  or  a  presidenle  of  the  municipality. 


The  Court : 


Q.  Is  he  here  now  talking  al)Out  Mexican  pueblos — pueblos  of 
Mexicans? 

105  Mr.  Klcindienst :  On  re-direct  he  was  asked:  “Does  this 


all  refer  to  an  Indian  jniehlo  or  a  Mexican  pueblo?”  He 
said:  “This  is  a  Mexican  pueblo.  An  Indian  people  is  different.” 

It  had  to  have  a  .Instice  of  the  Peace — Spanish  for  that  is  .Inez 
de  Paz  or  Juez  Local.  It  did  not  have  to  have  an  escribano  de 


consejo.  It  had  a  ]>olice  ollicer,  a  policia.  At  the  present  time 
you  would  ap])ly  the  name,  aynntamiento  to  the  government  body 
of  a  pueblo.  This  was  true  forty  years  ago. 

(^.  “So  that  the  word  ‘pueblo’  in  its  wider  sense,  not  applying 
the  .strict  legal  definition,  is  it  not  somewhat  distinguished  from 
rancheria  as  being  a  ])lace  of  some  systematic  and  organized  from 
of  government,  the  latter  being  what  we  might  call  a  hamlet,  that 
is  less  fully  organized?  A.  Yes. 

(L  Are  yon  familiar  with  the  Pueblo  Indians  of  New  Mexico? 
A.  I  have  been  in  places  in  New  Mexico  and  have  seen  the  Indians 
there,  and  at  the  .stations,  in  AlbiKpierque,  and  I  have  .seen  the 
Ilopi  Indians  in  the  (hand  Canyon  in  the  north  of  the  State. 

Q.  Have  you  resided  in  their  houses?  A.  I  have  seen  their 
houses.” 
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I  have  seen  their  liouses  at  the  (Jraml  Canvon  whieh  arc  en- 

4. 

tirely  difl’erent  from  tlie  Papago  dwellings.  Forty  years  ago  the 
Papagos  of  Mexico  practically  governed  themselves  and  the  Mexican 
Government  let  them  do  s()  as  far  as  selecting  their  own  authorities. 
There  was  one  (Jobernador  to  a  certain  region  and  as  far  as  I 
know  he  was  the  highest  otlicial  among  the  Pa]»agos.  So  far  as  I 
know  in  Soruua  the  head  chief  would  he  the  gohernador  of  a  region 
or  group  and  the  chiefs  would  he  the  chiefs  of  the  dilVercnt  villages 
under  his  authoritv. 

V 

I  think  the  word  “comisario’’  might  he  used  instead  of 
lf)(>  gohernador.  hut  1  don’t  know  from  any  authority  or  know¬ 
ledge.  In  Senora  about  forty  veal’s  ago  I  knew  a  good  many 
Papago  men  and  women  who  spoke  Spanish — I  cannot  tell  the 
pro])ortion.  They  would  bring  horses  and  cattle  to  Magdalena  for 
sale  and  s}K)ke  Sjianish  to  deal  with  the  people  there — the  condition 
was  ju.«t  tlie  .same  on  this  side  of  the  line  in  the  number  who  spoke 
Spanish.  Their  knowledge  of  S|>anish  on  either  side  of  the  line 
was  somewhat  elementary.  I  do  not  konw  whether  the  Papago 
villages  had  any  other  otlicials  than  the  Gohernador  either  in  Sonoia 
or  Arizona.  He  was  elected  in  meetings  of  the  inhabitants.  I  was 
never  present  at  the  meetings  of  their  council.  Fach  village  did  not 
liave  a  cf)uncil.  I  think  a  region  or  group  of  villages  had  a  council 
and  I  suppo.'io  that  council  would  he  held  whereviM*  there  was  a  mat¬ 
ter  of  importance  to  the  region.  I  don’t  know  that  the  office  of  chief 
or  gohernador  was  hereditary’.  T  would  not  so  testify  because  F 
do  not  know. 

‘'Q.  On  any  of  these  points  about  the  I'apago  government  ami 
organizfition.  Mr.  Ifonillas.  would  you  wisli  to  stand  by  your  .state¬ 
ments  if  they  were  contradicted  by  a  number  of  old  I\ipagos  them¬ 
selves?  A.  I  would  stand  F>y  them  as  far  as  I  know. 

Q.  It  would  cause  vou  to  doubt  the  correctne.ss  of  vour  statement 
of  you  found  tliat  the  Papagos  themselves  stated  to  the  contraiy? 
A.  As  to  that  I  would  say  that  a  matter  of  truth  or  a  matter  of  fact 
m;iv  be  viewed  in  a  different  manner,  and  I  would  think  that  the 
infonnation  I  have  on  the  subject,  defined  as  1  liave,  was  the  truth 
and  were  positive  facts  at  tlie  time.  There  may  be  factors  or 
elements  that  I  was  not  acquainted  with  and  am  not  at  tlie  i)resent 
time/’  * 


T  never  made  any  special  study  of  Papago  government  or  organi¬ 
zation — just  what  T  came  in  contact  with  and  1  was  always  very 
much  interested  in  the  aborigines  of  my  country  and  the  countries 
that  I  have  been  in.  The  fact  that  1  have  learned  a  little  of  their 
language,  and  the  Apacl^e  language  would  show  that  I  have  taken 
a  good  deal  of  interest  but  no  special  study.  As  far  as  T  know  in 
Sonora  this  organization  of  chief  and  council  still  exijsts  and  up 
to  8  or  10  years  ago  in  the  village  of  Quitobaca  in  the  Dis- 
197  trict  of  Altar  it  existed.  I  was  making  survevs  there  and 
the  gohernador  him.«elf  went  with  me  on  the  surveys — ho 
brought  along  8  or  10  more  who  was  assisting  in  the  determining 
of  the  boundaries  of  their  land  there,  and  he  showed  me  and  I 
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went  into  the  place  where  they  held  their  council.  lie  showed  me 
the  .‘seats  where  they  stit  around,  the  raniada  or  kind  of  j)ergola  in 
front  of  the  place  where  they  would  sit  when  it  was  too  hot  to  work 
inside.  He  brought  some  members  of  the  council  with  him.  He 
took  .«ome  of  these  leading  men  with  him  when  1  had  the  question 
of  a  boundary  line  to  decide. 

Hack  in  the  seventies  I  think  the  Papagos  had  a  council  at  San 
Xavier — at  that  time  I  was  only  familiar  with  this  place  and  knew 
of  no  other  communities  in  Arizona  having  a  council. 

Bishop  Salpointe,  Ochoa.  Mr.  Oronley  and  other  citizens  of 
Tuc.«on  in  1<S80  did  not  speak  Papago  that  I  know  of.  T  received 
the  impression  that  Con  Quien  was  head  chief  of  all  the  Papagos 
just  by  hear.say.  T  never  heard  wliat  tlie  i^eople  of  Teeolote  or 
the  .southern  Papagos  generally  thought  of  his  authority. 

‘‘Q.  You  would  have  a.seerlainod  if  he  had  been  head  chief  of 
all  the  Papagos?  A.  T  would  not.’^ 

I  knew  this  Dona  Teodora  when  T  was  a  hoy,  perhaps  in  1877 
or  1878  or  so — not  in  later  vears — then  she  mu.st  have  been  40 
or  47)  vears  old. 

You  s])oke  of  her  as  being  Dona  Theodora — we  use  that 
expression  to  a  lady  that  we  wish  to  speak  to  in  a  complimentary 
wav.  do  we  not?  A.  Yes.’’ 

T  knew  nothing  at  all  of  her  reputation.  1  think  1  hoard  her 
.speak  Papago.  T  rememher  that  she  claimed  to  he  a  descendant 
of  the  Papagos  and  that  she  claimed  a  ])art  of  the  lands  that  she 
had — a  right  to  the  land  at  San  Xavier.  1  do  not  know  of  my 
own  knowledge  whether  or  not  she  could  speak  Papago. 

I  am  familiar  in  a  general  way  with  Mexican  laws  affecting  land 
titles. 

‘TJ.  Is  it  not  true  that  while  Mexico  considers  the  Indians  of  all 
sorts  to  be  on  an  absolute  ])olitical  ecpiality,  they  still  consider  the 
Indian  title  to  lands  to  he  soiiK'what  dillerent,  that  is,  the 
108  original  Indian  had  merely  a  title  of  occupancy  and  pos- 
.‘^ession  and  not  a  fee  title  uidess  the  government  grants 
them  the  fee  title,  is  that  correct?  A.  That  is  correct,  but  if  you 
will  let  me  I  will  add - ” 

Mr.  Fraser:  Pet  your  coun.eel  bring  that  out. 

Q.  You  said  also  that  the  Indians  have  a  right  to  sell  their  land 
titles  or  whatever  it  might  he — is  it  not  true  that  under  special  laws 
they  could  do  it,  but  only  under  the  authority  and  with  the  eognizanco 
of  some  government  oflieer  it  could  be  done?  A.  Not  that  I  know  of. 

(i.  Possibly  you  have  not  looked  into  that  particular  point?  A. 
The  land  granted  to  communities,  whether  Indians  or  otherwise,  once 
a  participant  in  this  grant  could  define  him.self,  he  could  at  all  times 
sell  his  interest  in  the  community  land.’’ 

Not  his  town  lot,  but  his  interest  in  the  community  whatever  that 
might  be.  Laws  and  regulations  were  is.<ued  .^o  that  this  community 
land  could  be  parted,  fiartitioned  or  subdivided  so  that  the  inhabitants 
or  participants  could  have  a  well  defined  parcel  of  land  individually 
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and,  of  course,  lie  could  sell  well  defined  land,  or  at  any  time  he  could 
si*ll  the  right  and  interest  in  the  eoiniuunity  land  though  not  parteil 
or  partitioned. 

Has  the  original  Spanish  law  ever  been  changed  whereby  the 
fee  title  of  the  jmehlo  lands  never  jiassed  from  the  General  Govern¬ 
ment  hut  iHMiiaiued  in  the  Sovereign?  A.  Yes,  manv  vears  hack 
under  the  government  of  the  Ke]nihlie.  In  the  first  place  the  laws 
recognized  all  land  grants  liy  the  Spanish  government  to  eom- 
11)0  munities,  to  villages  or  to  the  State.  It  granted  them  all 
lands  either  within  metes  and  hounds  or  else  hy  acres  and  dis¬ 
tances. 

Q.  Hid  the  land  have  to  he  definitely  set  off?  A.  AVhenever  it 
came  to  partitioning  the  land  ami  surveying  or  to  define  the  hounda- 
ri(‘s.  there  was  a  great  many  disputes  between  the  different  tracts  and 
towns  and  parc(‘ls  of  land,  ami  survey  after  survey  was  made.” 

1'ht‘  title  ]»assed  when  the  governimait  issued  a  title  and  ]>rovided 
the  surv(>y  and  all  other  pioce(*dings.  In  s])eaking  of  the  houses  con¬ 
st  ructiMl  of  adobe  in  ISSO.  I  refer  to  both  Sonora  and  Arizona.  I 
n'lnemi  er  a  numlx'r  of  houses  at  San  Xavier  and  the  I’apagos  built 
them  in  Altar,  Gahorca  ami  l*iti(|uite — I  cannot  .<ay  what  ])roportion 
was  built  of  cactus  ribs  roofed  with  gras<.  I  saw  a  number  of  each — 
th(‘v  wei‘(‘  one  st(*rv  hou.ss  and  1  don't  remember  jiny  with  glass  win- 
elows — I  rcmcmlKM*  openings  with  little*  hais  or  stie*ks  just  to  ])reve‘nt 
anyheMly  from  ge  tting  in — those  made*  with  the  pe)les  ami  brush  walls 
had  ne)  windows,  enily  ope*nings  fen*  <le>en*s — these  e*enilel  he  built  in  a 
few  days  de'pemling  uj»on  the*  numhe*r  e)f  ])ee>ple  that  weiuld  work  eni 
them.  They  wenild  last  a  ge)e)d  many  years.  The  muel  might  fall 
e>ff  but  the'v  woulel  ])ut  it  back  again. 

In  all  these*  details  eef  ce)nstrue*tie)n  of  ra[)age)  houses  we)uld 
you  uphe)lel  your  iele*as  if  the  Pap{ige)s  themse*lves  .‘itateel  they  e*e>n- 
strue*te*d  them  eliffercntly ?  .\.  If  1  e*ame  te>  the  e*one*lusion  through 

mv  e)wn  e)lse*rvatie)ns.  I  would  not  feu*  a  moment  elouht  what  their 

t 

euvn  unele*rstanding  might  be.  hut  1  would  holel  to  my  own  concep¬ 
tion  as  the*  truth.'’ 

1  have  .«eeui  these  e*ae*tus  rib  plastered  houses,  ne)t  ])ar- 

200  tie  ularly  Papago  houses  but  built  just  the  same  way  e»n  raue*he*s 

and  in  villages,  us(*el  by  e)ther  ])e'e)ple — last  twenty  yeais  they 

weuilel  be  just  as  goeMl.  When  1  said  in  the  early  elays  Papagos  hael 

hit(*s  be*e*ause  thev  te)ok  their  lanels  awav — 

*■  •  #  #  * 
a.  where  1  was  more  familiar  with  the  In- 

Xiivier  1  useel  to  hear  the  Papagos  speak 

of  their  being  interfered  with  in  their  right.s  and  the  lands  and  what 

they  considerid  their  rights. 

If  that  were  true  in  Sonora,  the  Papagos  did  have  some  trouble 
that  way  <les]»ite  their  title.  The  fact  that  they  had  a  title  of  some 
sort  did  not  pr(*vent  the  lands  fi*om  being  taken  away  from  them. 
A.  1  think  that  is  a  very  general  experience  with  the  Indians. 

(}.  And  it  was  true  in  Sonora?  A.  Yes. 

Q.  Did  the  Government  take  any  steps  to  protect  them  in  their 
pos.session?  A.  1  don't  know  of  their  bringing  up  their  difference 
to  the  Government." 


hant  t(*elings  against  tiu*  w 
1  especially  sp(*ak  of  Sonoi* 
(bans.  In  Arizona,  at  San 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC'Y. 


123 


In  the  seventies  the  Papagos  on  botli  sides  of  the  line  were  subject 

to  raids  from  the  Apaches  who  stole  their  horses  and  cattle.  In  those 

days  it  was  hard  for  them  to  keep  their  horses  and  cattle.  They  had 

to  keep  their  eyes  open.  When  they  took  a  trail  they  stayed  after  the 

Apaches  until  they  got  back  their  stock.  I  don’t  know  that  in  those 

days  the  Papagos  were  large  owners  of  cattle.  So  far  as  I  know  San 

Xavier  was  the  most  complete  and  best  organized  perhaps,  of  the 

Papago  villages  in  Arizona.  In  1880  it  was  just  like  any  other 

Pa|)ago  village;  they  had  their  scattered  houses,  fields,  cattle  and 

hoi*s(*s  whenever  theV  had  communitv  land.  I  don’t  know  how  it  is 
•  «  • 

at  the  present  time,  but  I  have  been  there  and  they  have  pretty  good 
houses  and  their  own  club  and  school.  In  1880  there  was  nothing 
of  that  sort.  All  villages  then  were  much  as  they  are  now  with  scat¬ 
tered  houses  and  fields  for  a  mile  or  so  away.  In  speaking 
201  of  community  lands  I  mean  the  general  range — each  family 
had  their  own  j)arcels  of  land  under  cultivation.  They  had 
no  fences. 


In  testifying  a  while  ago  as  to  what  constituted  a  pueblo,  you 
s])oke  of  wells  being  one  of  the  essiMitial  features  of  the  place.  Do 
you  consider  that  of  importance,  an  element  of  importance?  A.  I 
think  it  a  very  important  element  when  there  was  no  other  way  to 
get  water.” 

it  de] tends  upon  the  tojtography  of  the  place  whether  a  well  was 
ess(*ntial  or  not.  (lenerally  a  church  had  significance  under  the 
Spanish  and  Me.xican  rule  relative  to  ])uel)los.  All  these  tribes  of 


Indians  were  originally  civilized  by  missionaries,  and  there  was  gen¬ 


erally  a  little  place  of  worshi])  where  they  could  gather. 


Redirect  c.xamination  bv  Mr.  Reid: 

4. 

In  your  cross-e.xamination,  Mr.  Bonillas,  when  you  went  into 
a  detailed  statement  of  pueblos,  ayuntamiento  and  alcade  you  were 
or  not  refeiTing  to  Mexican  pueblos  and  not  to  Indian  pueblos?  A. 
1  es. 

I  do  not  think  that  Indian  pueblos  were  organized  as  completely 
as  Mexican  pueblos  in  so  far  as  officers  were  concerned.  I  don’t  think 
they  had  justices  of  the  peace  or  policemen.  I  think  the  governor 
wa.^tthe  principal  authority.  As  far  as  T  know  I  think  the  governor 
himself  acted  in  small  matters  and  he  and  council  acted  in  more  irn- 
f»ortant  matters,  as  governor,  judge  and  oflicers.  Gobernador  in 
Spanish  is  used  as  Captain  as  well.  It  is  my  impression,  although  I 
have  no  special  information,  that  Captain  is  used  in  the  small  villages 
arnl  gobernador  or  chief  in  larger  organ izjit ions.  In  my  cross-ex¬ 
amination  as  to  Indian  land  titles  I  was  going  to  say  that  in  Mexico, 
as  in  this  country,  I  think  the  titles  based  on  ])hysical,  undisputed 
})ossession  are  considered  the  veiy  best  titles,  with  or  without 
202  an  express  grant — so  that  in  Mexico  after  possession  of  that 
sort  for  a  certain  number  of  years,  he  could  prescribe  a  certain 
area  of  land  of  about  2o00  hectares.  Relative  to  Indian  titles  I  think 
it  was  the  practice  under  the  Spanish  law  to  respect  their  titles  to  the 
land  that  they  occupied  as  even  superior  to  the  title  to  the  land  by 
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the  ^overninent  hihI  without  an  cxjuvs'^  grant,  although  1  have 
no  partieular  information  about  it — 1  think  they  respected  the  lands 
in  their  ])ossession.  I  think  there  was  no  reservation  at  San  Xavier 
when  I  lirst  came  there.  I  don't  know  of  any  Indian  agent  until 
fu’ohahly  the  late  seventies. 

“(^  is  it  not  a  fact  that  the  l’a])ago  Indians  have  always  claimed 

as  their  land  in  Arizona,  all  that  large  scope  of  country  southwest  of 

Tucson  and  San  Xavier,  e.xtending  a  great  nuiny  miles  in  all  diree- 

tions?  A.  I  have  always  understood  that  they  called  it  the  Papago 

countn.” 

« 

I  have  had  many  experiences  with  land  gnint  titles  in  Arizona, 
which  were  suppose<l  to  have  been  made  by  the  Mexican  government. 
(Irants  made  in  the  regular  way  by  a  regular  a})plication  to  the  gov¬ 
ernment.  and  regular  surveys.  Sometimes  1  have  known  surveys  for 
two  leagues  and  I  have  known  :>(),( KK)  .square  leagues  inside  one  of 
these  grants.  It  was  through  the  regular  proceedings  of  court  they 
were  offered  for  .s»le  and  the  highest  bidder  would  get  them. 

‘‘Q.  Then  in  Arizona  you  did  not  have  in  this  paii  of  the  country 
what  was  called  e<mmnmity  m*  common  grants?  A.  Not  that  I  know 
of.  I  don't  know  whether  or  not  they  had  town  grants  in  what  is  now 
New  Mexico.’’ 


Keeross-examinalion  bv  Mr.  Fraser: 

« 


■‘(i.  Y  on  have.  Mr.  lionillas,  mentioned  that  a  title  might  he  ob¬ 
tained  by  long  oeeupation  and  n^sidenee,  under  the  Mexican  law. 

4'h(‘.<e  Papagos  have  resid(*d  from  time  immemorial,  have  they 

not.  both  in  Scuiora  and  Arizona?  Po  vou  mean  to  sav  that 

•  « 

by  that  residence  they  aecpiire  title  as  against  the  Mexican 
governiiH'nt  which  they  could  maintain  at  law  against  the  Mexican 
government?  A.  'Phe  Mexican  government  does  not  (piestion  theii* 


right.<. 

Their  po.sse.*^sory  rights,  but  I  am  making  a  distinction  between 
their  y>ossessorv  rights ^and  fee  titl(\  A.  The  Mexican  government 
do('s  not  question  their  pos.<essorv  rights. 

il.  But  the  fee  titl(‘?  The.'^  lands  have  been  given  subject  to  the 
Indian  possession?  A.  It  would  not  be  temporary  possession.  It 
grants  them  the  right  to  these  lands,  and  their  right  to  these  lands 
and  the  surveys  of  them  have  been  made  without  their  paying  a  cent 
for  the  lands.’’  ♦  ♦  * 

Q.  Are  you  familiar  with  the  decree  of  President  Juarez  of  1S07 
which  gave  the  Indians  the  right  to  exchange  their  po.^sessory  title 
for  a  fee  title  if  the  government  granted  it?  A.  It  gave  the  Mexican 
government  an  opportunity  to  confirm  the  rights  of  these  Indians. 
The  government  rc'cognizes  the  right. 

(}.  That  decree  jU’ovided  that  the  Imlian  might  obtain  recognition 
by  the  government,  of  the  land  that  the  Indian  nccu])ied  and  that  he 
po.«sessed  at  that  time?  A.  No,  my  understanding  is  that,  having 
the  right  to  this  land,  by  ceilain  procedure  they  could  have  this  land 
defined  and  title  issued.  A  documentary  title  in  document  form. 
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Q.  They  had  no  dociinicntary  title  up  to  that  time,  aUs 
204  they  had  been  very  largely  di.‘-'pos.‘<eSv<ed  up  to  that  time,  and\ 
this  was  a  measure  whereby  the  possessory  title  remaining  in 
some  of  the  Indians  was  ehanged  by  the  government  into  a  fee  title 
or  grant  title.  Is  not  that  eorreet?  A.  My  imju'ession  is  that  the 
government  recognized  their  rights  to  this  land,  and  by  having  sur¬ 
veys  made,  determining  the  boundaries  and  areas,  they  could  have  a 
doeumentary  title  instead  of  ])ossi*.'s<ion,  which  was  recognized  to  l)e 


the  very  best  title. 

Q.  You  have  already  stated,  Mr.  Bonillas,  that  HalTs  Mexican 
Land  Laws  is  a  recognized  authority  on  that  subject?  A.  Yes. 

Q.  I  call  your  attention  to  Section  hdo,  IlalLs  Mexican  Land  Laws 
in  which  it  is  stated:  ‘In  all  the  titles  of  j)roj)eity  which  were  issued 
by  the  adjudication  of  public  lands  care  must  he  taken  to  exj)re.<s  that 
they  are  given  without  injury  to  third  parties,  and  although  such 
injuiw  does  not  exist,  strictly  s])eaking,  in  respect  to  the  lands  which 
are  in  possession  of  the  Indians  when  they  lack  their  res])ective  title 
given  by  competent  authority,  notwithstanding  the  rule  has  been 
carried  out  by  reason  of  equity  and  public  interest  of  avoiding  de¬ 
spoiling  them  of  the  ])ossession  which  they  may  have  of  sai<l  land' 
and  then  it  goes  on  in  the  same  language  which  you  may  read  if  you 
wish  to  refresh  your  memory,  to  provide  that  they  ascertain  the  In¬ 
dian  in  actual  poi^session  of  certain  lands  and  then  have  them  notify 
the  Indian,  and  then  he  may  appear  immediately  and  solicit 
205  the  res])ective  title  of  the  land  which  they  are  in  possession  of 
even  when  no  one  disputes  them,  under  the  conception  that 
said  title  should  he  issued  to  them  gratis,  the  propeHy  being  thus 
legitimatized  which  might  otherwise  he  claimed.’  Does  not  that 
clearly  indicate  that  the  government  felt  that  it  might  claim  that 
title  hut  was  willing  that  the  Indian  appear?  It  would  not  only 
recognize  their  title  of  [)ossession  hut  raise  it  to  a  higher  title  by 
granting  the  fee?  A.  It  would  .seem  so.’* 


Redirect  examination  bv  Mr.  Reid : 

I  undei*stand  that  such  procee<lings  made  the  evidence  of  title 

more  certain  and  avoided  future  troubles  such  as  claimants  to  these 

lands.  It  would  seem  by  the  language  relative  to  the  Indians — 

‘‘when  they  lack  their  respective  title  given  by  competent  authority,” 

that  the  Indians  lack  the  fee  title  which  the  government  could  give 

them.  I  do  not  care  to  go  into  a  close  interpretation  or  definition  of 

the  law.  I  am  not  a  lawyer.  I  know  what  my  experience  has  been 

in  the.se  mattei*s,  and  the  wav  the  authorities  feel  about  it  when  it 

comes  to  land  owned  hv  a  communitv  of  Indians.  I  know  the  Indians 

«  • 

generally  have  the  .sympathy  of  everybody  exce[)t  the  land  grabber. 
I  mean  a  good  many  of  the  little  villages  that  are  close  to  the 
haciendas,  the  big  land  owners  .«ay  ihe  Indians  are  a  thorn  in  their 
side,  they  move  their  cattle  on  (heir  lands,  cut  their  timber,  steal 
their  calves  and  are  in  (he  way  generally.  They  try  to  drive  the 
Indians  away  and  have  done  so  in  a  good  many  instances  to  my 
knowledge.  This  last  upheaval  in  that  country  has  restored  a  good 
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many  of  these  eomniunities  and  hundreds  of  hectares  of  land  that 
were  taken  away  in  that  manner,  A  great  deal  of  objection  followed 
by  the  land  owner,  but  they  are  giving  much  of  these  lands  back. 

I  mean  restricted  them  as  thev  call  it  there.  The  outside 

% 

20G  world  calls  it  radicalism  but  it  is  absolute  justice. 

Pursuant  to  the  tii*st  stipulation  herein  referred  to,  the  deposition 
of  0.  A.  Larrazola  was  taken  at  Albuquerque,  New  Mexico,  on 
behalf  of  the  j)laintifl'.  W.  C.  Reid  present  for  plaintitf  and  Geo. 
A.  II.  Fraser  ])iesent  for  defendant,  which  was  introduced  and  con¬ 
tained  evidence  as  follows: 

Direct  e.xaniination  bv  Mr.  Reid: 

4> 

My  name  is  O.  A.  Larrazola;  (>2  veal’s  of  age,  resident  of  Albuquer¬ 
que,  New  Mexico  since  ISho.  I  was  governor  of  New  Mexico  from 
January  1st,  11)19  till  noon  January  1st,  1921.  Before  1895  I  resided 
in  El  Paso,  Te.xas.  1  was  a  school  lK)y  in  Tucson,  Arizona,  1870  to 
February  1878.  1  absented  myself  from  Tucson,  attending  school 

in  Las  Cruces,  New  Mexico,  part  of  the  yeai's  1872-1878,  and  in  Santa 
Fe,  New  Mexico  from  April  to  December  1875  and  1870.  1  was 

born  at  Allende,  State  of  Chihuahua,  Republic  of  Mexico.  During 
my  residence  in  Tucson  1  resided  with  the  Right  Rev.  J.  B.  Sal- 
pointe,  who  was  the  \Jcar  General  of  .Vrizona  and  who  became  .Vreh- 
bishop  of  Santa  Fe,  New  Mexico.  I  frequently  went  to  San  Xavier 
eveiy  year  during  the  time  1  was  in  Arizona.  It  was  then  what  it  is 
now,  an  Indian  pueblo,  and  in  addition  there  was  one  of  the  most 
lx*autiful  churches  in  the  West.  During  these  yeai’s  1  was  familiar 
with  the  relations  existing  between  Bishoj)  Salpointe  and  the  Papago 
Indians.  Ilis  relation  to  them  was  that  of  s])iritual  guide  and  direc¬ 
tor,  he  being  the  head  of  the  Catholic  Church  in  that  then  territory 
and  as  sucli  visited  San  Xavier  (juite  often,  and  he  took  deep  interest 
in  their  general  welfare,  advising  and  helping  them  along  in  every 
way  he  could. 

To  the  question  which  elicited  the  answer  contained  in  the  last 
sentence,  defendant  objected:  grounds.  incomj)etent,  irrelevant,  and 
immaterial;  objection  overruled;  exception  noted. 

The  attachment  between  them  was  mutual,  he  lx‘ing  as  much 
attached  to  them  as  thev  were  to  him. 

207  To  the  (pustion  which  elicited  the  answer  contained  in  the 
last  sentence,  defendant  objected;  grounds,  incompetent,  ir¬ 
relevant,  and  immaterial;  objection  overruled;  exception  noted. 

I  was  only  a  bov  and  was  not  consulted  in  such  thing's  but  I  know 

that  thev  did  counsel  with  him  in  their  worldly  interests. 

%  « 

To  the  question  which  elicited  the  answer  contained  in  the  last 
sentence,  defendant  objected;  grounds,  incompetent,  irrelevant  and 
immaterial;  objection  overruleil;  exception  noted. 
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All  the  Indians  that  I  ever  saw  or  conversed  with  did  speak  Span¬ 
ish.  It  was  ratlier  a  poor  or  broken  Spanish.  They  understood 
Spanish  very  well — there  were  few  Eni^lish  speaking  people  in  Tuc¬ 
son.  At  San  Xavier  the  time  I  lived  tliere  some  Indian  houses  were 
made  of  adobe,  others  of  logs  standing  up  but  I  think  all  one  story. 
They  were  comfortable  houses.  The  house  I  first  lived  in  was  not 
as  good  as  those  of  the  Indians.  These  Papago  Indians  had  fixed 
residences,  of  coui-se,  during  the  summer  while  the  crops  were  grow¬ 
ing  many  of  them  would  live  on  their  farms  in  temporary  dwellings 
as  they  wanted  to  take  care  of  the  crops.  1  never  traveled  down  into 
the  Pajiago  country  other  than  San  Xavier.  During  the  time  I  knew 
the  Papago  Indians  they  were  a  jieacoful  and  law  abiding  people.  I 
have  no  recollection  of  them  ever  being  ])Ut  in  jail  charged  with  any 
kind  of  an  offense.  Thev  were  indu.'^trious  in  their  wav,  devoted 
themselves  to  cultivating  the  soil  and  in  a  limited  way  to  livestock 
raising.  They  were  Catholics  and  attended  to  their  religious  duties 
as  such  quite  faithfully;  otherwi.'^e,  they  were  like  the  great  bulk  of 
our  New  Mexico  Pueblo  Indians,  unlearned  and  uncultured  as  a 
general  rule.  From  my  obseiwations,  being  those  of  a  boy  about  18 
veai*s  of  age,  I  could  sav  that  the  Indians  were  verv  moral.  1  have 
visited'  the  ])ue))lo  of  Taos,  New  Mexico,  several  times. 

208  To  the  question  which  elicited  the  answer  contained  in  the 
bust  sentence,  defendant  objected;  grounds,  incompetent,  ir¬ 
relevant,  and  immaterial;  olqection  overruled. 

‘‘A.  I  have  no  recollection  of  their  ever  having  called  on  me  in  my 
official  capacity  uj)on  any  business  affaii*s  or  otherwise. 

Q.  Tho.se  Indians  also  speak  Spanish?  A.  Yes,  sir,  they  do  as  a 
rule. 

Q.  And  you  have  been  in  their  hou.^es  and  homes? 

Mr.  Fraser:  There  I  made  the  .'«ame  objection,  your  Honor,  and 
may  it  be  understood  that  the  objection  made  concerning  the  testi¬ 
mony  may  apply  to  all  testimony  regarding  the  Taos  Indians,  or 
other  New  Mexico  Indians. 

The  Court :  I  think  it  very  desirable. 

A.  I  have.” 

1  am  more  or  less  familiar  with  all  the  pueblo  Indians  and  tribes 
in  New  Mexico.  Kegarding  civilization  among  them  and  the  Taos 
and  Papago  Indians,  their  general  intellectual  standards,  habits  and 
customs,  they  are  very  much  alike,  also  as  peaceful,  (juiet,  law  abid¬ 
ing  citizens.  As  to  the  present  standai'd  of  the  Papagos,  I  cannot  say 

verv  much. 

« 

When  I  resided  in  Tuc.'ion  I  was  well  acquainted  with  the  mem¬ 
bers  of  the  firm  of  Tully  and  Ochoa  and  knew  them  pei*sonally. 

Cro.^^s-examination  bv  Mr.  Fraser: 

During  the  time  I  lived  at  Tucson  I  was  from  10  to  18  veal’s  old. 
Two  yeai’s  of  this  time  I  was  ab.sent  attending  school,  leaving  my 
total  residence  in  Tuc.^on  about,  years,  during  all  of  which  time 
I  lived  with  Bishop  Salpointe.  I  was  an  intimate  friend  of  his — he 


12S 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC'y. 


wjis  my  l)(*n('fjictor  nml  prolcclor.  1  ju*(  <)inpaiii(*<l  the  Bishop  in  prao- 
tirally  all  of  his  trips  from  IMh  to  1.S7H  except  when  I  was  away 
attemlin.n  scliool.  I  never  learned  of  any  disa;.;reements  1a‘- 
201>  tween  the  Bish<)p  and  the  I’apa^os,  if  there  were  any.  I  never 
learned  that  they  disajireed  over  the  Bishoj/s  attemj»t  to 
eolleet  tithes  from  them  for  the  reason  that  no  tithes  were  ever  at¬ 
tempted  to  he  eolleet(*(l  from  thi‘  Indians.  I  never  heard  that  the 
Bish(»p  elaime<l  more  land  at  San  Xavier  than  the  Indians  acknowl¬ 
edged  and  never  h(*ard  of  such  a  agrecanent.  My  observations  were 
those  of  a  hoy.  1  took  pretty  close*  notice  of  everything  that  I  saw. 
Tile  Indians  at  San  Xavie*!*  wen*  v(*ry  sim]>le  indeed  and  confiding 
in  him.  In  a  g(*neral  way  the*  Indians,  on  account  of  their  intimacy 
woulel  probably  trust jn  (*vi*rvthing  that  the  Bishop  told  them. 

“(^.  And  if  anyone*  whom  they  triiste*el  ils  they  eliel  the  Bisheip, 
woulel  ask  the*m  the*y  woulel  e*nte*r  into  agreements  with  them  anel 
sign  pajKO-s  as  they  did  for  the  Bishee])?  A.  You  will  finel  it  is  a 
hanl  thing  to  ge*t  an  Indian  to  sign  a  paper. 

Q.  I  supp(»se*  that  if  the  Bishop  told  them  to  elei  it  they  would  do  it? 
A.  Xe>t  unle*ss  tbe*y  abs(»hite*ly  knew  what  they  were  eleiing.  that 
weaild  be*  true-  of  almost  any  white  man. 

il.  I  sii)>pose*  tbe*ir  kmovle-jlge*  e)f  Spanish  was  very  crude*?  A. 
Kneuigh  to  buy  and  S(*ll ;  ju>t  e-nougb  to  ge*t  alemg. 

I  have*  no  re*e-<»ll(*etion  that  the*  Indian  h<m.*ie's  at  San  Xaviei*  were 

inaele  eif  e*ae‘tus  ribs.  It  was  a  ve*rv  obi  settlement.  The  Inelians 

« 

there  we*re  subje*e*te-d  to  the  inlluene-e  of  Spain  anel  Mexieei  since  about 

the*  middle*  of  tin*  HJtb  ronnfru.  'I  he  old  e-lnue-h  was  built  by  Fran- 

e*ise*an  Friars — bistorv  shows  that  it  was  built  in  the  17th  eenturv 

•  «. 

and  it  woubl  naturally  be*  true*  that  the-se*  Inelians  have  hael  more 
asseieiation  with  Spain  and  Me*xie-o  than  the  either  Fapageis.  The 
heaise*s  that  the*  Me*xie-ans  use*d  in  the  earlv  elavs  were  maele 

^  k. 

210  eif  adobe*  and  tlie-se  San  Xavier  Inelians  were  v(tv  much  under 
Mexie-an  infhie*ne-e.  I  elo  not  kneiw  whether  or  not  the 
Fapagos  and  the*  jmeblo  Indians  eif  Xew  Mexico  are  eif  the 
same  steiek.  1  have*  imt  gone  into  that  studv.  I  cannot  sav  that  I 
have  notieeel  any  eliffe*rene*e  freim  my  eibseivations.  I  might  say  that 
thev  elei  not  mix  with  others  as  fre*elv  as  we  elo.  They  have  alwavs 

k  k  k- 

kept  to,  and  intermarrie*d  among  themselves,  hardly  ever  elo  they 
intermarry  with  other  rae*e*s,  anel  if  yeai  try  tei  engage  an  Indian  in 
e^onversatiein  yeui  have  a  jeib  em  yeiur  hanels. 

The  Taos  Inelians  live  in  4  or  o  story  hou.ses,  one  on  top  of  the 
other  anel  the  pueblo  of  teielav  is  neit  exactly  as  it  was  forty  or  fifty 
years  ago.  Originally  vein  had  to  e-limb  to  the  reiof  to  get  in.  Today 
vein  find  eloors  anel  winebiws  em  the*  gremnel  tleior,  but  the  shape  eif 
the  pueblei  remains  the  same. 

1  kne)w  freim  general  reputatiem  that  e*aeh  pueblo  has  a  “kiva.”  I 
have  never  he*e*n  in  their  private  plae*e's.  I  liave  not  examineel  the 
form  eif  geive*rnment  eif  the  pue-hlei  Inelians  but  I  know  of  it  in  a 
ge'ueral  way,  what  the  jurisdie-tiem  eif  their  tribal  ottie*ei‘s  is  I  e*anneit 
tell,  they  have  their  war  chiefs  e-alle*el  e-aeiques  and  they  have  their 
judges  who  try  those  whei  are  charged  with  violation  of  their  laws 
among  themselves. 
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Redirect  examination  bv  Mr.  Reid:  v 

I  believe  these  oflieers  are  elected  annually  but  I  don’t  know  just 
exactly  the  length  of  their  term  of  office.  I  never  learned  to  speak 
Rapago.  In  the  days  that  I  lived  at  Tucson  these  Papago  Indians 
were  known  by  general  reputation  as  pueblo  Indians. 

When  I  sj)eak  of  the  form  of  government  of  Indians  consisting  of 
war  chiefs  and  judges,  1  refer  to  the  Pueblo  Indians  of  New  Mexico 
and  was  not  attempting  to  describe  the  tribal  government  of  the 
Papago  Indians.  As  to  those,  as  I  stated,  I  lived  among  them  when 
I  was  a  bov  and  did  not  learn  much  about  them. 

*211  Reeross-cxamination  hv  Mr.  Fraser: 

When  I  .say  the  Papago  Indians  were  called  pueblo  Indians  I  spoke 
of  them  as  j^eople  that  lived  in  a  community.  I  was  not  attempting 
to  make  an  ethnological  compari.<on  with  the  New  Mexico  Pueblo 
Indians.  In  the  days  that  I  lived  at  Tucson  I  never  heard  of  a 
Papago  Community  or  individual  Indian  selling  his  land. 

Pursuant  to  the  same  stipulation  hereinbefore  described  at  Tucson, 
Arizona,  January  2<S.  PJ22,  the  deposition  of  Alexander  McKay 
was  taken  on  behalf  of  plaintiff,  and  after  being  duly  sworn,  testified 
as  follows: 

Direct  examination  bv  Mr.  Reid: 

to 

My  name  is  Alexander  McKay;  reside  here  in  Tucson,  and  have 
resided  in  this  community  for  the  i)a.<t  40  years.  I  came  to  Tiicj«on 
in  January,  1878.  The  last  40  yeai-s  my  chief  occujiation  was  min¬ 
ing,  mo.'^tly  in  the  western  ]>art  around  (^iiijotcd  and  ('omobahi  and 
through  that  we.'^tern  country  which  places  are  located  in  the  Paj)ago 
reservation  or  the  Papago  country.  I  have  had  more  or  less  to  do 
with  the  Papago  people  during  the  pa.st  44  yeai's.  A  good  many  of 
them  have  worked  for  me  from  time  to  time.  The  Papagos  have 
always  been  law  abiding  and  have  very  little  trouble  among  them¬ 
selves. 

To  the  question  which  elicited  the  an.swer  contained  in  the  last 
sentence,  defendant  objected;  grounds,  incompetent,  irrelevant  and 
immaterial;  objection  overruled;  exception  noted. 

They  rai.se  horses  and  cattle  and  do  farming  on  a  small  .scale  for  a 
livelihood.  In  a  general  way  the  country  occupied  by  the  Papagos 
during  the  years  tliat  I  have  been  here  is  all  the  countiy  we.st  of  the 
Coyote  mountains,  .south  to  the  Mexican  line  and  north  to  the  Pinal 
County  line.  At  the  time  I  came  here  they  occu])ied  all  of  that  coun¬ 
try  there  to  the  exclusion  of  all  other  ])eople.  There  were  very  few 
whites  in  the  country  then.  I  have  pros})ected  over  nearly  all  the 
mountains  out  in  that  countrv. 

t 

212  “Q.  Are  or  not  these  mountains  in  your  judgment  of 

highly  mineralized  character? 


y— 4298a 
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To  the  above  que.«tioii  defeinlaiits  olqeeted:  grounds,  opinion  evi¬ 
dence,  iininateriul,  irrelevant,  and  incoini>etenl :  objection  sustained; 
exception  noted. 

A.  Yes — All  mineralized. 

Q.  Have  there  or  not  been  valuable  mines  o[)ened  up  in  these 
mountains  in  the  j)ast  44  years?  A.  Yes.  I  opeiUMl  some  myself. 

To  which  question  the  defendant  objected  on  the  same  ground: 
same  ruling;  exception  noted. 

“Q.  Have  you  opened  up  any  mines  that  afterwards  became  valu¬ 
able?  A.  Yes.  sir. 

‘*Q.  What  did  you  open  u|)?  A.  The  (^ui  jotoa  ])roperty  for  one. 

Q.  Did  that  afterward  become  valuab  le  A.  Yes. 

(^.  What  other  one?  A.  The  Twenty  Stamp  Mill  was  another.’* 

I  opene<l  the  Heck  mine  and  the  Desert  mine.  I  was  a  member 
in  the  Fourteenth  Legislature  of  Arizona.  I  had  a  commission  for 
sheritf  by  acclamation  at  one  time  in  Arizona  but  1  resigned.  1  had 
a  familv  here  in  the  earlv  davs.  Some  livinii  in  this  countrv  vet. 
The  names  of  some  of  the  principal  pueblos  or  communities  of  the 
Fapagos  livinii  in  the  Pai»a<io  countrv  aie  (^d)a’  i.  Comobabi.  Santa 
Rosa,  Covered  Wells,  Fresnal,  San  Miguel  and  several  others — I 
forj^et  their  names.  I  know  a  district  in  the  Pa])a."o  countrv  known 
as  the  Pueblo  of  Santa  Rosa;  I  have  known  the  place  about  44  years, 
ever  since  I  have  been  in  the  countrv.  That  is  the  common  name 
it  has  cone  by.  1  don't  know  the  Indian  name  for  Santa  Rosa. 
The  inhabitants  of  Santa  R(>sa  and  other  communities  aiound  there 
refer  to  it  as  Santa  Rosa  and  have  done  so.  Thev  used  to  have  a 
fiesta  down  there  eveiy  fall  and  from  all  the  surrounding 

213  countrv  thev  would  come  to  Santa  Rosa.  I  have  been  there 

«  «. 

manv  times. 

4 

I  owned  a  pro]>erty  that  was  ])retty  well  opened  uj»  in  the  Sheridan 
Mountains  which  is  one  of  the  Santa  Rosa  ranne.  I  al.^o  prospected 
all  through  IRack  Mountain  but  I  fouml  nothiiuj:.  I  am  acquahited 
with  the  princi]>al  peaks  of  the  mountains  in  that  country. 

‘‘Q.  Do  you  know  a  place  or  a  p(»int  or  a  mountain  hv  the  name 
of  Kabit(pie?  A.  That  is  the  Santji  Rosa  mountains  I  1  elieve. 

(J.  Do  you  know  a  jdaee  or  point  known  as  Okomo?  A.  Yes,  sir. 

Q.  Is  there  a  ]»lace  in  that  countiy  or  a  district  or  ])oint  known  as 
Mesealero?  A.  That  is  what  we  used  to  call  the  White  Mountains, 
1  believe,  close  to  the  lV)So  Hlaneo. 

Q.  Do  you  know  another  jjoint  in  that  countrv  called  Sierra 
Cabeza?  A.  Yes,  sir. 

Q.  Are  all  tlie  places  and  points  mentioned  ]U’oniinent?  A.  Yes, 
sir. 

Q.  So  can  one  stand  in  various  ]»laces  in  the  Santa  Rosa  valley 
and  point  out  the^e  ])laces?  A.  Ye*:.  1  believe  you  can  see  them  ail 
from  a  point  in  the  Comohabi  mountains.” 

The  Pa])a.i:o  Indians  have  ha<l  p(*rmanent  places  of  abode  ever 
since  T  knew  them.  In  the  sumnu'r  they  <j:o  down  into  valleys  where 
there  is  water  ami  when  the  water  dio/s  up  lh<‘v  hack  into  the  hills 
where  there  is  nermanent  water  and  return  to  tlu*  vallevs  when  the 
water  comes.  They  have  homes  in  each  of  the  places.  Their  homes 
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arc  now  mostly  ado^  e  houses,  good  substantial  buildings.  When  I 
tirst  eame  into  the  eountrv  they  had  houses  and  wiekiups,  mostly 
made  of  brush  and  grass  and  plastered  with  mud;  also  they  had 
stockade  houses.  Around  San  Xavier  they  had  wickiups  and  adobe. 
The  word  “adobe'’  implies  sun-dried  brick. 

214  There  houses  in  1878  were  well  adapted  to  the  place. 
They  plastered  them  up  with  mud  when  there  were  any 

cracks.  These  people  governed  themselves.  I  don’t  know  the  de¬ 
tails  of  their  government.  I  do  know  in  a  general  way. 

“Q.  You  may  state  that.  A.  They  called  the  old  chief  Coon  Can 
(Con  Quien)  Jose  Maria  Ochoa.  lie  was  the  chief  of  all  the  Papa- 
gos. 

Q.  Do  you  know  that?  A.  Well,  I  lived  in  the  same  vicinity  with 
him  for  over  two  veais — knew  the  family  well — I  knew  all  about 
him. 

Q.  Were  you  ever  present  at  any  assembly  of  the  head  men  of 
the  other  villages  at  the  place  where  Con  Quien  lived?  A.  They 
had  their  meetings  at  the  place  where  I  lived,  yes  at  the  Picacho 
mine. 

Q.  Were  you  or  not  able  to  understand  Papago  sufficiently  to 
know  what  thev  said  to  each  other?  A.  I  did  not. 

Q.  Since  that  time  have  you  acquired  any  of  the  Papago  lan¬ 
guage?  A.  A  few  words  l;ut  very  little,  sufficient  maybe  to  work 
with  them.  They  talked  mostly  Spanish  anyway.” 

I  speak  and  talk  Spanish  fairly  well  enough  to  get  along  with 
them  anyhow.  1  cannot  give  any  approximate  date  of  the  death  of 
Con  Quien,  or  Jose  Maria  Ochoa — It  was  a  long  time  ago,  I  know 
that.  His  wife  is  still  living,  I  undei-stand,  and  one  son.  She  is 
going  blind,  I  believe,  now.  I  knew  her  very  well  40  years  ago — I 
have  not  seen  her  in  the  last  four  or  five  veai*s. 

ft/ 

“Q.  Was  it  or  not  a  matter  of  common  knowledge  in  that  country 
and  among  the  peo])le  whom  you  knew  in  San  Xavier  and  Tucson 
and  other  places  and  vicinities  that  Jose  Maria  Ochoa  was  the 

215  Governor  or  head  chief  of  all  the  Papago  Indians  in  Arizona? 
A.  Yes,  he  had  several  meetings  at  the  Picaccho  Mine  when 

I  was  there  and  he  called  the  ehiefs  or  captains  from  the  other  vil¬ 
lages  to  meet  them.” 

In  the  earlv  davs  I  knew  the  individuals  verv  well  in  the  firm  of 

1  ft  ft- 

Tully,  Ochoa  and  Company.  It  was  P.  K.  Tully.  Ochoa’s  name* 
was  Estehan.  1  don’t  know  any  other,  just  those  two.  I  knew 
Cronlev  in  the  earlv  davs  verv  well — he  was  a  cattle  man — I  know 

ft  ft.  ft  ft- 

he  was  hookkee))er  for  Tully,  Ochoa  and  Com])any,  and  lat(‘r  he 
came  to  be  a  cattle  man  and  died  here  a  vear  or  two  ago  out  on  Sixth 
Avenue. 

“Q.  Do  you  know  the  reputation  of  these  men  in  the  community 
in  which  they  lived?” 

To  which  (juestion  the  defendant  objected;  grounds,  incompetent, 
irrelevant  and  immaterial;  objection  su.^tained;  exception  noted. 

In  the  earlv  davs  I  knew  a  woman  bv  the  name  of  Teodora  Trojel. 
1  have  1  een  at  her  house  at  San  Xavier  Mission.  I  was  not  well 


132 


PUEBLO  OF  SAXTA  ROSA  VS.  A.  B.  FALL,  SE&Y. 


acquainted  with  lier  but  T  know  lior  and  who  she  was.  I  understand 
she  belonged  to  the  Tapa^io  race.  I  have  talked  with  her  in  the 
Spanish  language.  1  don't  know  whether  or  not  she  spoke  or  under¬ 
stood  Knglisli.  Her  husband  did.  1  think  she  was  a  very  intelli¬ 
gent  lady. 

il.  Do  you  know  or  not  her  reputation  in  the  eoiniuunity  in  which 
she  resided,  as  to  her  I  eing  res]>ectahle? 

To  which  (juestion  the  <l('fendant  ohjected  on  the  ground  iiuiua- 
terial,  irrelevant,  and  ineoinpeteut :  ohjection  sustained;  e.xceptiou 
noted. 


“A.  During  the  years  1  live<l  in  the  Papago  country  the  Papagos 
were  always  peaceful,  law  abiding  citizens.  ’ 

210  To  the  (jucstion  which  elicited  the  answer  contained  in 
the  last  sentence,  defendant  objected:  grounds.  incoiu])etcnt, 
irrelevant,  and  iniiuaterial ;  ohjection  overruled:  exception  noted. 

Relative  to  their  ]>ro|)erty  and  civil  matters  one  against  the 
other  or  against  some  outsider  they  never  had  any  trouble  among 
them.selves  when  I  lived  among  them.  It  was  before  mv  time 
hut  I  know  of  one  time  the  Pa|)agos  oi-gauized  to  light  off  the 
Apaches.  They  joiiu'd  the  Mexicans  and  Americans,  d'he  Papagos 
supplied  grain  and  forage  and  other  supplic's  of  that  .<ort  to  the 
American  troojis  in  this  vicinity  in  small  quantities.  They  su])plie<l 
corn,  watermelons,  beans  and  wheat  to  them  in  the  early  days, 
'riiey  also  brought  .silt  u])  from  the  (hilf  to  the  old  Piehaeho  mine 
where  ('on  (^uien  used  to  hold  his  meetings,  d'hey  brought  it  in  on 
mules  and  hoi'ses.  When  the  arrovos  wei‘e  running  thev  farmed 
by  irrigation.  There  was  no  permaiunt  irrigation  water  then. 
If  they  had  any  rains  it  was  in  .Inly,  .\ugust  and  ISeptemher.  It 
rained  somewhat  in  the  winter  time,  ddie  latter  ]»art  of  January 
ordinarily  they  have  wlu'at  growing — th(*y  plant  in  al)out  the  same 
places  or  fields  each  veai\  In  the  eailv  davs  if  th(*v  fenced  the 

fields  it  was  with  brush  fences.  In  the  earlv  davs  Americans  or 

«.  * 

Mexican  peojile  did  not  attempt  to  .<ettle  on  the  lands  of  the  Pa]iagos 
or  encroach  upon  them.  If  anyone  came  in  theie  and  wanted  to 
stay  and  settle  1  think  thev  drove  them  off — I  know  thev  killed  two 
when  I  was  out  there  hut  the  rea.sm  for  killing  them  1  don't  know. 
That  was  in  the  valley  between  the  Quijoted  and  the  Pieaeho  mine. 


Crosv'i-examination  by  Mr.  Fra.ser: 

In  my  mining  operations  I  was  prospector,  promotor  and  one 
thing  or  another.  I  was  a  mine  owner.  The  lir.'t  two  years  I 
worked  with  my  hands — then  I  got  a 'little  wealth  out  there  ami 
did  not  have  to.  My  ideas  of  the  Papagos  were  largely  due  to  their 
working  for  me  and  with  me  and  a.'^soeiating  with  tliem  and  dealing 
in  a  husine.<s  way,  trading  and  working.  It  was  just  in  this 
217  business  way  t'hat  I  knew  them.  I  n(‘ver  imule  any  special 
.'^tudy  of  th(‘ir  ways  of  living  nor  did  I  specially  examine 
into  their  methods  of  government  or  anything  like  that.  It  was 
just  the  relationship  of  employer  and  employee. 
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‘'Q.  You  said  in  answer  lo  a  question  on  direct  examination  that 
you  had  been  at  the  Puel)lo  of  Santa  Rosa.  From  whom  did 
you  ever  hear  that  expression,  ‘Ihiehlo  of  Santa  Rosa?’'  A.  Well 
I  lieved  in  the  Quijoteds  and  old  Con  (iuien  and  their  men  would 
go  down  there  every  year  to  Santa  Rosa  village  and  hold  a  fiesta 
in  the  fall  of  the  year.  They  called  it  the  Santa  Rosa.  I  came 
through  going  to  the  Sheridan  range  and  then  over  to  the  Santa 
Itosa.  It  is  close  to  the  Santa  Rosa  Mountains  anyway. 

Q.  Do  you  know  which  of  the  three  or  four  villages  there  is 
called  the  SaiHa  Rosa?  A.  At  that  time  there  was  only  one  village 
there  that  I  know  of  but  all  along  the  valley  there  were  little  ranches 
and  each  of  these  ranches  had  a  Rai)ago  name  but  I  cannot  remember 
them. 

().  How  recentlv  have  vou  been  over  the  Santa  Rosa  countiT? 
A.  I  was  over  there  not  long  ago.  I  went  up  to  the  Casa  Grande 


and  went  through  it. 

C^.  Perhaps  you  noticed  that  there  are  several  villages  around 
the  region  of  Santa  Rosa?  I  was  just  wondering  which  one  you 
meant.  A.  The  one  lying  directly  west  of  the  Santa  Rosa 
Mountains. 


Q.  [Was  it  the  village  that  Pai)agos  call  Uhe  Kiachecrnuck? 
“A.  No,  I  think  that  is  further  toward  Casa  Grande. 

(b  Was  it  the  village  that  the  Pai)agos  call  Archi?  “A.  They 
218  call  it  Santa  Rosa. 

Rut  the  Papagos  have  their  own  names  for  their  vil¬ 
lages,  do  thev  not?  A.  d'lu'v  mav  have  them  but  1  know  the 
Indians  call  it  the  Sjinta  Rosa. 

(J.  Which  of  these  villages  was  it,  can  you  not  give  a  more  de¬ 
finite  dcscii])tion  of  this  village  called  Santa  Rosa?  A.  I  traveled 
from  what  they  callc<l  the  Santa  Rosa  village  over  in  the  valley 
beyond  the  place  they  call  Pci  Pei  (or  Pecpeecpiite) ,  1  crossed  the 
south  end  of  the  Santa  Ro.<a  Mountains,  went  into  this  village, 
siiw  an  old  Indian  ther(‘,  l''ianci.<co  his  name  was.  His  bovs  are 
working  now  for  the  West  (attle  Company.  He  wanted  to  know 
where  1  was  going  and  1  told  him  I  was  going  to  the  Sheridan 
Mountains  to  look  at  a  gold  mine  there  that  belonged  to  an  old 
man  who  was  killed  at  'rombstone.  I  asked  him  the  name  of  the 
village  and  he  told  me  Santa  Rosa. 

C^.  You  were  speaking  in  Spanish?  A.  Yes,  sir. 

Q.  It  is  true  is  it  not  that  the  Papagos  wouhl  speak  S})anish  and 
would  use  the  name  Santa  Ivosa  in  speaking  to  a  white  man?  A.  Yes, 
they  called  it  Santa  Rosa. 

Cj.  Rut  you  don’t  know  whether  they  called  it  that  among  them¬ 
selves,  do  you?  A.  Yes,  when  they  were  s[)eaking  Spanish. 

(^.  Do  you  mean  to  deny  that  it  had  a  Papago  name  as  well  as 
this  name?  A.  No,  I  do  not  know  that. 

Q.  Would  this  village  that  you  call  Santa  Rosa  include  Anegan? 
A.  I  don't  km)w  but  1  have  been  at  Santa  Rosa  many  times  since. 
Rovkin  used  to  run  a  store  there. 

•  Q.  This  Santa  Rosa  was  one  village  and  not  a  group  of  several 
villages?  A.  One  village.” 
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1  said  I  Kal)it(]ue  was  over  in  the  Santa  Kosa  Mountains. 

1  have  heard  it  called  that  by  the  Pai)a^os.  I  have  heard 
210  the  Paj^ajios  use  the  word.  ‘M\iacheeinuck’'  or  something 
like  that.  The  mountain  I  call  the  Santa  Rosa  Mountain 
is  one  mountain.  On  the  north  there  is  a  lonjj  tail  but  we  call  it 
the  Rlack  Mountain — the  Indians  call  it  the  Santa  Rosa  Mountains, 
'^riie  v;dlev  extends  from  North  to  South  four  miles,  ]>eihaj>s  five. 
Okcuno  is  in  the  (,'omohahis.  That  is  about  ’io  miles  .'iouth  and  east 
fioni  there.  It  is  fni  the  cd^e  of  the  Santa  Rosa  valley.  It  is  a  moun¬ 
tain  with  an  Indian  or  twf)  living  there.  'Fhere  is  a  little  sprinjj; — 
that  is  North  Oomohahi.  I  sup])ose  it.  is  about  2.')  miles  as  the  crow 
flies.  We  calle<l  Mescalero  White  Mountains.  I  camped  there. 
It  is  close  tf)  lV)so  Rlanco,  ri^ht  at  Poso  Rlanco.  It  is  .«outh  ami 
west  from  this  village  I  call  Santa  Rosa.  Mescalero  would  he  west 
and  possil'ly  a  little  north  from  Okcuno.  'Fhe  distance  from  Mesca- 
Icro  to  Okomo  would  he  about  20  or  20  miles.  1  don’t  know  who 
called  the  place  Mescalero.  I  heard  the  Indians  use  the  name. 
Mescalero  means  a  place  where  they  make  me.<cal.  1  never  knew 
of  any  mescal  heinu  manufactured  there.  There  is  no  mes<.*al 
j;rowin^  around  there. 

“(^.  In  your  <lirect  testimony  you  (pialified  your  definition  of 
Mes(‘al('ro  as  White  Mountains — you  .‘^ud  you  peojde  used  to  call 
it  that?  A.  Yes.  we  called  it  that. 

(^.  Hut  you  woidd  not  be  certain  about  it.  A.  Oh,  no. 

(2-  The  Sierra  Oaheza,  where  is  that?  A.  That  is  north  of 
the  \’ekol  mine  a  few  miles. 

(^.  About  how  many?  A.  Oh,  possibly,  well  it  must  be  10  miles 
From  the  White  Mountains  it  would  be  15  more  perhaps  30  miles, 
I  don't  know. 

Q.  Has  this  Sierra  Cabeza  any  other  name?  A.  A’^es. 

What  is  it  calk'd?  A.  Table  Mountain. 

Q.  Did  you  ever  hear  the  Papa.u:os  use  the  term  Sierra  Cabeza? 
A.  that  is  the  term  they  used.  The  Americans  call  it 
220  Table  Mountain. 

Q.  Do  you  know  the  Papago  name  for  it?  A.  I  don’t 
believe  I  know.’’ 


1  don’t  believe  I  know  of  any  village  that  was  absolutely  aban- 
done<l.  There  were  people  at  Teeolote  when  I  was  there  last.  There 
are  always  some  [>eople  there.  It  was  never  much  larger  than  it 
is  now.  I  nevr  knew  of  any  dift’erence.  Fresnal  is  no  different. 

I  don’t  know  a  place  called  Iron  Pipe  but  know  Steam  Pump. 
It  never  was  a  large  village.  There  was  a  man  or  two  there  when 
the  pump  was  running,  and  the  village  was  a  little  farther  west 
from  where  it  is  today,  with  a  ehureh  in  it.  But  at  the  Pump  the 
pump  man  and  only  an  Indian  or  two  live.  Since  the  pump  has 
been  abandoned  there  are  no  more  houses  there.  About  40  years 
ago  the  adobe  house  was  an  exception,  most  of  them  were  built  of 
cactus  ribs,  jdastered  with  mud  and  had  grass  roofs.  This  class 
of  house  is  different  from  a  wickiup  which  is  a  house  shaped  like 
a  half  an  egg,  fixed  up  with  cactus  ribs  and  grass  and  brush  ovei\ 
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it  and  plastcml  to^iclhcr.  They  had  no  windows,  I  guess  tliey 
were  a  sort  of  very  tenij>orary  building  easily  eonstructed.  1  don’t 
think  they  would  last  very  long.  1  stated  that  1  understood  Con 
Quien  was  ehief  of  all  the  Papi^gos. 

“Q.  Would  you  u]>hold  that  opinion  if  you  found  for  exani[)le 
that  the  f)eoj»le  of  Teeolote  had  denied  that  he  was  ever  their  ehief? 
A.  I  would  say  that  ihev  were  Hal’s,  for  I  know  that  he  was. 

Q.  You  uphold  your  judgment  even  as  against  the  statement  of 
the  Papagos  thein.^elves,,  would  you?  A.  Yes,  sir,  1  would — 1 
know  he  was  their  ehief. 


(^.  If  the  ]>eo]>le  at  Caeca  <lenv  that  Con  Quien  was  ever  their 
ehief,  what  would  you  say  to  that?  A.  I  don’t  know  anything 
about  these  people.  I  never  heard  the  name  before. 

(}.  Put  so  far  as  any  Papagos*  statement  that  he  was  not 
221  head  ehicT  over  the  whole  tribe,  what  conclusion  would  you 
come  to?  Would  you  a.^sert  that  he  was,  notwithstanding 
their  statement  to  the  contrary?  A.  1  certainly  would,  because  I 
know.” 


1  was  pie.<ent  at  meetings  at  the  Picacho  mine — the  ca[)tains  came 
there  from  all  the  ditleient  villagejs — they  sent  them  as  rejiresenta- 
tives.  They  made  their  laws  tlu'ie,  I  su])pose — that  is  what  I  under¬ 
stood  they  {is.<(Mnbled  foi-.  I  was  listeinng  to  them  talk.  They 
weie  talking  Papago  hut  (’on  (^uien  told  me  in  Spanish  that  they 
were  going  to  have  a  m(‘eting  and  for  that  they  all  came  along,  but 
from  my  own  knowh'dge  1  don't  j)rofess  to  know  what  they  were 
doing.  I  said  that  the  ca])tains  were  pre.scnt  from  all  the  villages 
of  that  neighborhood — there  must  have  been  30  or  40  at  one  time; 
anvway,  20  or  30  of  them. 

“(2.  1  su])po.'^e  you  know  at  one  time  there  must  have  been  100 
vilbiges  in  tlie  Papago  country?  A.  I  did  not. 

Q.  How  many  of  thc.'^e  chiefs  were  present  on  the  occasion  that 
you  remember  that  you  could  dctine  as  being  chiefs  of  the  ditlcrent 
villages?  A.  1  did  not  count  them — I  was  acquainted  with  several 
of  the  chiefs  from  the  ditleient  villages  and  I  talked  with  them  in 
Spanish. 

Q.  A’ou  don’t  know  of  your  own  knowledge,  Mr.  McKay,  that 
at  any  of  these  meetings  or  assemblies  there  was  a  ehief  from  the 
Coyote  village,  do  you?  A.  No,  1  do  not  know  wdiich  was  chief 
of  the  Covote  village  at  that  time — 1  knew  several  of  the  chiefs — I 
did  not  know  them  all. 

Q.  Of  your  own  knowledge  you  would  not  state  that  any  of  the 
men  present  were  chiefs  of  certain  villages  except  those  you  did 
know  and  sec.  is  that  correct?  A.  Certainly  that  is  correct. 

Q.  Did  the  head  man  of  each  village  have  a  council  to 
222  advise  him?  A.  They  were  all  talking  together  among 
themselves.  Con  Quien  did  the  principal  speaking  but  they 
all  did  some  talking. 

Q.  But  there  was  a  council?  A.  Well,  they  were  all  sitting  in 
a  row  and  were  talking  with  Con  Quien  in  the  middle  and  he  was 
explaining  things  to  them. 
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Q.  Did  you  ever  know  of  a  inoo'dii"  in  any  certain  village? 
A.  When  I  was  there  they  held  their  meetings  in  this  place  for 
there  was  an  adohe  house  and  a  church. 

Q-  Do  you  remeinhcr  how  many  meetings  were  held?  A.  Two. 
(^.  Can  you  tell  about  what  year  this  was  in?  A.  Yes,  'TS 
and  7h. 

(^.  Do  you  know  what  subject  they  were  talking  on?  A.  I  do 


not. 

Do  you  ha])i)en  to  know  the  name  of  (on  (iuien's  wife? 
A.  1  do  not — I  forget  it — I  knew  her  very  well,  I  knew  the  whole 
family. 

i}.  From  your  own  knowledge  which  villages  were  actually  repn*- 
sented  by  the  chiels  or  captains  at  either  of  these  two  council 
meetings?  A.  The  village  this  side  of  the  llabofpiivari  IVak. 
Fa.sM(h»r  was  the  name  of  the  chief  from  that  village  and  the  chiefs 
came  from  that  village.  I  forget  the  names  of  th('m. 

(^.  Y(ni  cannot  name  them  of  your  own  knowledge?  A.  No, 
no.  1  don't  reiiK'inlx'i  lh(*  Indians  names. 

(F  Do  y(ui  remember  the  names  of  any  of  the  chiefs?  A.  (  asadoi’ 
was  one — he  was  killed — loacpiin  was  another — they  were  men  1 
was  welt  SUM juaint(Ml  with.’* 

Keferiing  to  Tully.  Ochoa  and  ('ompany.  of  rucson,  1  don  t 
think  thes(‘  men  spoke  Papago.  Teo<lora  Trojel  was  a  Papago. 

“(^.  Do  you  know  that  for  certain?  A.  1  believe  she  was. 

(F  Is  it  not  true  t;hat  she  might  he  Mexican?  A.  No,  I  don’t 
think  so. 


You  don'  know  then  do  you?  A.  I  can  tell  a  Papago 
when  1  see  one. 

(^.  Do  you  kmav  whether  or  not  she  was  a  Yaipii?  A.  1 
don’t  know — 1  lu'ver  ask(<l  her  what  she  was.*’ 

I  spf)ke  to  her  in  Spanish — 1  knew  her  husband  spoke  Fnglish — 
I  n(‘ver  spoke  to  her  in  Papago. 

“(^.  Although  she  was  intelligent,  she  was  uneducated,  was  she 
not?  A.  rhat  1  don't  know. 

(F  You  said  she  was  re.^peetahle  so  far  as  you  know?  A.  Yes. 

(p  Did  you  ever  live  at  San  Xavier?  A.  No. 

(^.  How  often  did  you  speak  to  her.  this  woman  Teodora  'Projcl? 
A.  1  don't  know  hut  once.  1  went  to  h(*r  house  (nice  to  impure 

about  a  horse — that  is  the  onlv  tinu' — 1  saw  her  several  tinu's. 

« 

Q.  You  don’t  propose  to  state,  do  you,  what  her  reputation  might 
have  been  at  San  Xavier?  A.  No.” 

The  Papagos  made  a  pond  which  they  called  a  charco  for  stock 
puipo.«^es.  The  chareos  wore  in  a  low  level  ])lace  and  they  could  take 
the  water  out  of  them.  They  irrigatt'd  from  streams  mostly  which 
ran  down  tlu*  mountain  sides  into  the  valhws.  When  the  water 
came  down  they  would  turn  it  on  their  little  patch  of  land.  If 
it  rained  they  got  a  crop,  and  if  it  did  not  rain  they  got  nothing. 
They  did  m»t  mak(‘  leservoirs  for  irrigation  jairjxKses.  The  chareos 
were  also  used  for  drinking  and  domestic  purposes. 
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Redirect  examination  bv  Mr.  Reid: 

The  people  living  on  the  rancherias  in  the  Santa  Rosa  country 
or  district,  were  known  as  Santa  Rosa  Indians. 

“Q.  Were  they,  if  you  know,  under  the  chief  and  governing 
body  of  Santa  Rosa?  A.  Under  their  chief,  yes,  sir.” 

224  The  way  I  learned  of  the  Meeting  at  the  Picacho  mine, 
was  that  the  chiefs  whom  I  knew  in  the  surrounding  vil¬ 
lages  told  me.  Con  Quien  always  told  me.  On  the  day  set  for  a 
meeting  the  various  captains  from  the  various  villages  attended. 
I  was  never  present  when  Teodra  Trojel  talked  to  any  Papago.  I 
had  no  idea  of  the  length  of  time,  but  she  lived  a  long  time  at  the 
house  were  I  met  her.  She  lived  at  San  Xavier  —  all  Papagos 
lived  there. 

Direct  examination  hv  Mr.  Fraser: 

4 

Were  they  all  Papagos  or  were  there  some  Mexicans?  A.  All 
Pa|)agos  that  I  know  of.  The  Mexicans  did  not  live  very  well 
with  the  Papagos.” 

The  Pa])agos  going  from  the  mountain  village  to  the  valleys, 
or  from  the  valleys  to  the  mountains,  did  not  migrate  in  a  body, 
but  they  all  came  back  to  their  own  villages  when  there  was  water. 
It  is  true  that  Santa  Rosa  was  the  name  applied  to  any  Indian 
living  in  that  immediate  vicinity  —  they  were  all  called  Santa 
Rosa  Indians. 

Examination  by  Mr.  Reid: 

I  don’t  know  about  San  Xavier,  but  the  Mexican  people  and  the 
Pajmgos  did  not  mix  very  well  up  in  the  country.  They  killea  a 
couple  of  men  and  when  I  asked  Con  (^uien  why  they  killed  these 
two  Mexicans  down  in  the  valley  he  told  me  that  the  Papagos  did 
noti  want  to  know  the  reason  why  the  Americans  hung  a  man  in 
Tucson  so  I  did  not  ask  him  any  more  about  it. 

Pui'suant  to  the  same  stiimlation  hereinbefore  described  at  Tucson, 
Arizona,  January  27,  1022,  the  deposition  of  Philip  Contzen  was 
taken  on  behalf  of  plaintiff  and  after  being  duly  sworn,  testified 
as  follows: 

My.  name  is  Philip  Contzen;  I  am  53  years  of  age;  born  in 
Tucson,  Arizona.  The  early  part  of  my  life  I  spent  abroad  and 
have  lived  here  in  Tucson  30  years,  where  I  now  reside,  practicing 
my  j)rofession  I  was  five  years  old  the  first  time  I  went 

225  abroad.  I  am  a  civil  engineer  and  suiweyor.  I  was  for 
many  years  government  suncyor  and  was  also  employed 

in  the  United  States  Surveyor  General’s  Office.  I  have  given  time 
in  my  professional  career  to  locating  people  upon  government  lands. 
I  rememl  er  when  Congress  enacted  what  was  known  as  the  enlarged 
Homestead  Act,  dated  Feburary  19.  1909.  Quite  a  length  of  time 
elapsed  between  the  enactment  of  the  Act  and  the  designation  of 
lands  which  might  be  located  thereunder.  Lands  to  be  entered 
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under  the  Aet  have  to  he  designated  and  a|)])roved  hv  the  Coni- 
niissioner  of  the  CJeneral  Land  Otfiee,  or  Secretary  of  the  Interior 
before  entries  are  allowed  and  the  government  has  jxone  ahead 
and  desi^!:nate<l  lar^e  tracts  of  land  to  he  entered  under  the  Act. 
They  can  he  designated  at  any  time.  If  land  is  not  designated 
there  is  a  |»roce<lure  hv  which  it  will  he  designated.  They  arc 
still  designating  at  different  times.  There  are  special  ca-'^es  that 
come  up  <|uite  often.  In  my  professional  business  as  locator  of 
claims  for  entry  on  public  lands  I  obtained  a  map  that  shows  the 
lands  that  had  been  designated  uj)  a  certain  time  in  lOlb.  from 
the  (hneral  Laixl  ()tlie(‘  in  Washington,  ami  another  in  Phoenix. 

“(L  Is  one  of  these  the  maj>  which  you  gave  to  me  and  which 
1  have  here  in  mv  hand?  A.  Yes. 

(L  In  what  color,  if  you  know,  is  the  land  which  is  de.'iignatcd 
as  op(*n  for  entry  under  the  enlarged  Ilomeste-ad  Act?  A.  It  is 
printe<l  in  red  on  .<aid  map. 

(L  This  is  a  map  of  the  State  of  Arizona?  A.  Yes. 


Mr.  Peid :  We  otlcr  this  map  in  evidence  and  ask  that  it  be 
marked  Plaintiff  s  Exhibit 

To  the  intnuluction  of  which  the  defendant  objected  on  the 
grounds  incompetent,  irrelevant,  and  immaterial;  objection  over¬ 
ruled;  excel >t ion  noted. 

(Said  map  indicated  that  all  the  lands  described  in  the  plaintiff’s 
hill  of  coniplaint,  together  with  other  lands  are  printed  in  red.) 


(Here  follows  map.  Plaintiff’s  Exhibit  A,  marked  page  220.) 


227  I  am  acrpiainted  with  most  of  the  lands  in  southwestern 
.\rizona,  known  as  the  Pa))ago  Indian  lands. 

The  Papago  lands  are  shown  on  that  map  to  be  within  the  terri¬ 
tory  which  has  been  opened  by  the  government  under  the  enlarged 
Homestead  Act. 

To  the  (juestion  which  elicited  the  answer  contained  in  the  last 
sentence  defen<lant  objected:  grounds,  incompetent,  irrelevant,  and 
immaterial:  objection  overruled:  exception  noted. 

This  land  as  shown  must  have  been  withdrawn,  as  it  is  now  ma<le  a 
reservation.  That  which  is  not  in  the  reservation  is  open  for  entry 
provided  it  is  not  .settled  on  by  an  Indian. 

1  know  that  the  lands  outside  of  the  Papago  countrv^  are  open  for 
entry  provided  they  are  not  settled  u[)on  by  an  Indian.  This  rule 
always  applie<l  to  everj’  homestead  entry.  They  have  to  state  that 
it  is  not  occupied  by  an  Indian,  whether  in  the  reservation  or  other¬ 
wise.  If  .«o  occunied  it  cannot  l  e  entered.  I  have  been  engaged 
in  buying  and  celling  of  land  and  acting  as  agent.  I  have  handled 
scrip  land  and  sold  new  land  rights.  I  am  familiar  with  the  value 
of  grazing  lands  in  southwest  Arizona,  in  Pima  County.  Scrip  land, 
more  or  le.«5s,  would  be  valuable  grazing  land  and  these  scrip  lands 
were  «old  by  the  Santa  Fe  Pacific  Railroad  Company  for  $2.50  and 
$3.00  per  acre. 
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I  am  familiar  with  the  lands  in  the  Papaj^o  country  in  Pima 
county  from  actual  observation  and  having  gone  over  them.  1  have 
hecn  to  Santa  Rosa  and  am  acquainted  with  the  character  of  the 
country  in  and  about  there. 

From  my  knowledge  of  the  country  and  grazing  land  values  in 
general  in  Pima  County  1  would  say  that  under  the  present  condi¬ 
tions  these  lands  are  worth  from  $2.00  to  $8.00  per  acre  and  if  placed 
under  irrigation,  more. 

In  a  small  way  I  have  had  more  or  less  to  do  with  the  Papago 
])eople  during  my  long  residence  in  Tucson,  buying  from 
22S  them,  hiring  hlrinf/  some  washwomen  and  once  I  had  a  sur¬ 
veying  party  composed  of  Paj)ago  Indians.  They  are  peace¬ 
able  Indians  and  the  younger  generations  are  civilized.  They  are 
sedentary,  not  warlike.  For  a  living  they  engage  in  cattle  raising 
principally  and  some  farming,  formerly  they  manufactured  a  good 
deal  of  earthenware  and  baskets.  They  lived  in  villages  or  ranch- 
erias,  which  were  a  group  of  little  houses  made  of  the  sahuaro  sticks 
and  other  cactus  ribs  plastered  uj)  with  mud.  Here  and  there  you 
saw  an  adobe  house.  When  1  was  a  small  hov  I  heard  about  the 

c- 

chief  Coon  Can  (Con  Quien)  that  he  was  chief  of  the  Papago  coun¬ 
try.  That  was  general  knowledge  gathered  from  the  community 
during  my  residence  here. 

Did  you  know  Jose  Maria  Ochoa,  otherwise  known  as  Con 
(^uien?  A.  I  saw  him  once.” 

1  knew  P.  R.  Tully  by  sight.  I  knew  Mr.  Andrew  Cronley  very 
well.  He  died  about  two  or  three  years  ago.  These  men  were 
prominent  business  men  of  Tucson.  I  met  Teodora  Trojel  once — I 
had  some  surveying  work  to  do  for  her  and  her  husband — she  ex¬ 
plained  to  me  what  she  wanted — she  seemed  to  be  verv  talkative  and 
bright. 


Cross-examination  bv  Mr.  Fraser: 

The  executive  order  creating  the  present  large  Papago  Reservation 
was  about  4  or  5  yeai's  ago,  1  should  judge.  This  would  withdraw 
all  the  lands  within  the  reservation  from  the  operation  of  the  en¬ 
larged  Homestead  Act.  Con  Quien  was  recognized  as  chief  of  the 
I’apago  country.  I  don’t  know  about  individual  villages.  He  was 
the  only  chief  in  that  part  of  the  country.  I  did  not  know  his 
]>ower.  Teodora  Trojel  lived  at  San  Xavier.  I  went  through 
theie  once  in  a  while  and  was  just  generally  familiar  with  the  place. 
I  did  not  know  her  reputation. 

Pursuant  to  the  same  stipulation  hereinbefore  described  at  Casa 
Grande,  Arizona,  February  0,  1022,  the  deposition  of  W.  T.  Day 
was  taken  on  behalf  of  the  plaintiff,  and  after  being  duly  sworn, 
testified  as  follows: 

220  Direct  examination  bv  Mr.  Reid : 

My  name  is  W.  T.  Day.  I  reside  in  Casa  Grande  and  am  46 
years  of  age.  I  came  to  Arizona  in  the  fall  of  1885.  I  first  lived  at 
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the  ohl  silver  mine,  all  Tapa^o  eounlry;  moved  from  there 

ill  to  the  (^iiijotoa.  I  was  there  h  months  and  went  east  where 
I  stave<l  till  IStMi.  wheie  I  lived  from  time  to  time  in  and  out. 

t 

although  1  worked  >>  months  in  181t7  at  the  (hinsi^ht,  also  in  the 

Pajja^o  eonntrv.  Now  I  have  live<l  at  Casa  Grande,  Pinal  County, 

Arizona,  since  Oetoher  a  year  a^o,  and  up  to  that  time  I  lived  at  tin* 

(^uijotoa  and  was  in  the  mereantile  Imsiness  trading;  |)rineipally  with 

the  Papa^o  Indians.  I  speak  their  lan^uafiie.  With  the  exception 

of  the  two  years  I  was  east  I  lived  ainonji;  the  Papajj;o  Indians  jiraeti- 

eallv  all  the  time  since  lS<sr).  When  1  first  went  into  that  eonntrv 
«  • 

most  f»f  their  houses  as  a  neneral  thinij:  were  huilt  of  sahnaro  or  oea- 
tilla,  danhe<l  up  with  mud  and  dirt,  with  ^^rass  roofs.  There  were  also 
hfms(*s  made  of  hrush  ami  jjirass  called  wiekiuj)s.  I  have  been  into 
Mexico  ju-ospeetiiiir.  In  the  early  days  some  of  the  Mexicans  lived 
in  houses  similar  to  wickiups  especially  around  their  ranches  ami 
small  places. 

“(h  In  the  earlv  <lavs  when  von  first  went  into  that  country  (h» 

^  #  fc  t  • 

you  know  the  custom  of  the  ])er»ple  relative  to  there  heinij:  a  head 
chief,  who  was  suj>erior  ami  over  the  other  chiefs  who  were  chiefs 

of  villam's  onlv?"  “A.  Yes.  The  Indian  tribes  had  a  main  chief, 

« 

then  (*ach  village  ha<l  its  captain  or  sub-chief.'’ 

“(X  And  did  vou  ever  meet  or  know  a  chief  bv  the  name  of  (’on 
(Xiien?”  I  knew  <»f  him.  I  never  met  him.” 

“(X  Or  .hts(‘  Maiia  Ochoa?  ”  ‘‘A.  Yes,  1  knew  of  him.” 

‘‘(X  l)o  you  know  from  what  the  Indians  told  you.  whether 
he  was  in  the  caily  days  hea<l  chief  over  all  the  other  captains 
or  chiefs?”’  “A.  lie  ii(»vi‘rncd  over  all  the  Indians,  from  the  Santa 
Kosa  villaues  ch^ar  down  to  the  Mexican  line  and  runninji  east  ami 
west.  That  was  his  juiis<liction.”” 

“(X  Includinu  the  Santa  Kosa  villa.ues?”’  ‘‘A.  Yes.  The  Santa 
Ko.si  villages.’’ 

‘‘(X  And  the  Santa  Ko>a  villa<;cs  extended  how  far  north?””  *‘A. 
The  Santa  Kosa  district,  or  villages,  well,  to  the  Santa  K<>sa  Moun¬ 
tains.  The  Indians  call  it  Kahitcpie.”” 

“(X  And  the  country  over  which  he  had  jurisdiction  extended 
how  far  noith?  ”  “A.  \Vhat(*ver  ]>art  of  the  country  that  Santa 

Kosa  claims,  'riiey  said  as  far  as  'Pable  To]>  Mountain  was  their 
territf)ry.”’ 

‘*(X  In  the  early  days?”’  “A.  I  don’t  know.  Just  recently  I  "ot 
that  information.”” 

I  remember  a  visit  Mr.  (hiittard  made  to  the  Papaj^o  country  about 
PllO.  He  visit(‘d  me  at  (Xiijotoa. 

.  “(X  Ho  you  know  what  his  mission  was - ” 

Mr.  Fraser:  ‘‘Objected  to  as  hearsay.” 

(Objection  (oerruk'd:  exception  noted.) 


‘‘A.  lie  told  me  that  he  was  lookinii  over  the  tract  in  the  agree¬ 
ment  between  Hunter  and  some  Indians.  And  he  was  out  tliere. 
looking  up  this  tract  at  that  time.”” 

‘‘(X  Hi<l  you  e.o  with  Mr.  Guittard  to  the  various  Indian  villages 
and  talk  about  the  matter  to  the  Indians?”’  “A.  No.  Not  the  first 
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time  lie  came  out.  T  don’t  remember  just  the  year.  T  don’t  think 
it  was  in  1910.  If  I  rememl  er  ri^ht  it  was  in  lOlo,  wasn’t 
it?” 

231  “Q.  There  was  a  second  trip?”  “A.  Yes,  the  first  trip 
another  man  went  witli  him,  and  the  second  time  he  took  me 

alon^T  as  interpreter.” 

On  the  second  trip  we  went  to  Santa  Rosa,  Cababi,  Comobabi  and 
Silinarki — it  means  “Hanging  Saddle” — and  Coyote  village  and 
(Juijotoa.  We  went  down  to  other  places  alon^  the  line,  San  Mii^uel 
and  a  villaj^e  east  of  Indian  Oasis  around  the  mountain,  where  there 
is  a  bi^>;  tank,  and  to  Tecolote.  I  acted  interpreter  to  talk  to  the 
Indians  of  these  various  villages.  We  talked  to  Jose  Maria  Ochoa, 
Juan  ('apitan,  and  Jo.se  Rablo,  Jose  Antonio,  l>enito,  Jose  Castro 
and  a  number  of  others.  I  cannot  recall  all  their  names  now. 
When  I  said  Jose  Maria  Ochoa,  I  mean  Fram*isco  Ochoa,  .'^on  of  the 
old  chief  Jose  Maria  Ochoa.  In  v//silin.i>:  these  villages  I  attem])ted 
to  talk  to  the  prominent  or  leading  men  of  the  villa, i»e.  At  Hanging 
Saddle  we  talked  to  a  fellow  bv  tlu*  name  of  Ilasuwa. 

“Q.  What  did  you  tell  this  Indian  at  that  time  relative  to  the  suit 
that  had  been  commenced,  or  was  aiaiut  to  be  commenced,  relative 
to  their  land,  if  anything?”  I  asked  them  in  tlie  first  place 

if  they  had  any  recollection  of  any  transaction  between  the  Rapagos 
and  some  Americans  heretofore  concerning  this  land  that  belonged 
to  the  Rapagos.  'I'hey  said  they  had  no  recollection  of  anything 
of  the  kirnl,  but  that  thev  alwavs  undcislood  the  land  belonged  to 
them.  And  we  went  to  this  man  Ilasuwa  who  had  a  recoi<I  stick 
there,  and  we  told  him  to  look  u])  this  record  stick  and  see  if  there 
was  not  some  transaction  of  that  kind.  He  stat(‘d  that  in  looking 
over  this  record  stick  there  was  a  record  there,  but  that  he  could 
not  find  anv  record  of - ” 

c 

Mr.  Fraser:  “That  portion  of  the  witness’s  answer  relating  to 
Ilasuwa  is  objected  to  as  heansiy.” 

232  “A.  — that  the  chief  had  1  ecu  calh'd  into  San  Xavier,  but 
he  did  not  know  what  about.” 

“Q.  Did  he  know  about  what  date  that  was?”  “A.  He  didn’t 
know  what  time  of  the  year,  but  it  was  about  thirty-live  or  thirty- 
si.x  years  back.  I  forget  now  just  the  tinn'.” 

“Q.  Did  you  ex])lain  to  the  Indians  with  whom  yon  talked  at  that 
lime  the  nature  of  this  suit?’’  “A.  Yes.’’ 

“Q.  What  did  you  tell  them  about  the  suit?’’  “A.  I  told  them  that 
the  captains  of  the  villages  and  a  man  by  the  name  of  Hunter  had 
entered  into  a  contract  in  which  Mr.  Hunter  told  them  that  he  would 


have  the  government  survey  off  this  land  for  them  and  allot  it  to 
them,  but  that  Mr.  Hunter  was  to  get  a  portion  of  the  larnl  for  his 
services  in  compelling  the  government  to  survey  off  the  land  and 

allot  it  to  them  as  thev  were  entitled  to  have  it,  as  it  was  theirs.” 

« 

“(^.  Did  they  ever  hear  of  the  contract  that  was  naule  with  Hunter 
prif)!’  to  the  time  that  you  talked  with  tlnan  in  11)14?”  “A.  They 

.«aid  thev  had  no  recollection  of  anv  contract,  or  anvthing  like  that, 
but  they  did  have  recollection  of  some  kind  of  an  understanding 
between  some  Americans.  They  did  not  know  who  it  was.  They 


142 


PUEBLO  OF  SAKTA  ROSA  VS.  A.  B.  FALL,  SEC'y. 


(lidn'l  know  llio  nature  of  the  contract.  Tlicv  liad  ahvavs  under- 
stooil  tliat  the  land  hclonji»(‘d  to  them.  They  said  they  had  been  told 
that  the  land  belonged  to  them.” 

“Q.  Did  anyone  say  anything  about  anyone  visiting  them  in 
1910  and  telling  them  about  the  tran.'^aetion?”  “A.  No.” 

‘‘Q.  Did  you  ask  any  of  the.'^e  men  whether  they  were  willing  for 
this  suit  to  go  on,  or  for  a  suit  to  be  filed  for  the  i)ur])o.se  of 
233  determining  the  title  to  the  land?”  “A.  Yes.  The  majority 
of  them  were  in  favor  of  it  at  that  time.” 

“Q.  Did  any  c)f  them  make  any  statement  about  the  Superintend¬ 
ent  of  the  Indian  Agency  urging  them  to  take  up  allotments  of  land 
from  the  government?” 

Mr.  Fra.ser:  ‘‘Objected  to  as  hearsay.” 


“A.  Yes,  sir.” 

“Q.  What  did  they  say  about  that?”  “A.  They  didn’t  want  to 
at  first.  But  they  came  up  to  my  store  and  asked  me  about  it,  and 
I  told  them  it  was  all  right  and  to  go  ahead  and  take  up  the  allot¬ 
ments,  and  I  talked  with  them  about  it  and  told  them  it  would 
.‘secure  their  land  to  them.  That  was  before  Mr.  Guittard  came  in 
there — in  fact  1  know  it  was.” 

“Q.  Do  you  rememher  whether  or  not  it  was  customary  in  the 
early  days  for  the  Bajtago  Indians  of  the  Santa  Rosa  village  and 
others  to  lely  upon  their  chiefs  or  head  men  to  transact  their  busi¬ 
ness  for  them?”  ‘‘A.  Yes,  sir.  All  their  business  was  transacted 
through  their  chiefs.” 

“Q.  Were  the  Indians  themselves  as  a  rule  able  to  understand 
the  ordinary  affairs  of  husiness  if  it  was  explained  to  them  in  their 
own  language?”  ‘‘A.  Fairly  well,  yes.” 

“Q.  Do  tliey  know  the  value  of  money  and  property?”  “A.  Yes. 

Anything  they  have  any  dealings  with,  such  as  stock  and  money, 

thev  have  an  idea  of  the  value,  ves.” 

%  « 

“Q.  From  whom  did  you  learn  that  this  suit  was  about  to  be  com¬ 
menced,  if  you  remember?”  “A.  A  fellow  by  the  name  of  Brown 
enlightened  us  first.” 

234  I  knew  Brown.  He  was  at  our  j»laee  a  few  days.  I  never 
met  him  until  he  came  out  there  some  time  before  Mr.  Guittard 
came  out  there  the  first  time  about  IhlO  or  1911.  I  did  not  go  with 
Brown  anywhere  among  the  Indians.  He  told  some  of  the  Indians 
to  tell  the  chiefs  to  come  uj)  to  the  store.  He  .‘stayed  in  camp.  1 
was  present  ami  acted  as  interpretor  in  some  con vei’sat ions  lu*  had 
with  the  chiefs.  He  liad  me  call  in  some  of  the  acting  chiefs  and 
ask  them  if  them  had  anv  i(*col lection  of  this  transaction.  1  did, 
and  they  .'^aid  no.  Then  1  went  on  to  explain  what  it  was,  and  he 
wanted  them,  the  ])res(‘nt  acting  chiefs,  to  sign  an  affidavit  of  ap¬ 
proval,  approving  the  former  contract  given  by  the  old  chief,  but 
none  of  them  wouhl  do  it,  hccause  it  was  at  the  time  the  government 
suggeste<l  their  taking  up  thi'se  allotments,  and  they  thought  they 
might  interfere  or  conflict  with  the  allotment  ]»apers. 

To  the  (iuestion  which  elicited  the  answer  contained  in  the  last 
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sentence  defendant  objected;  ground,  hearsay;  objection  overruled; 
exception  noted. 

I  tliink  tliere  were  only  two  chiefs  who  came  to  talk  with  Brown. 
I  believe  Alvino,  at  that  time  of  Cabahi,  was  one  and  Hamon  Diaz, 
at  that  time  chief  of  Santa  Rosa.  I  don’t  know  whether  he  was 
chief  of  all  the  Santa  Rosa  villages  or  not.  He  was  of  part  of  the 
Santa  Rosa  tract  and  Covered  Wells. 

Mr.  Guittard  was  in  that  countrv,  T  think  close  to  a  vear  at  one 
time.  He  made  his  headquarters  there  on  our  place  at  Quijotoa. 
Once  in  a  while  we  would  talk  to  the  Indians  when  they  would  come 
in  from  the  Santa  Rosa  countrv.  He  could  not  talk  to  them  in 
their  language.  I  acted  as  inteipreter  in  talking  to  them.  He 
would  tell  them  about  this  case  being  brought  against  the  Govern¬ 
ment  for  the  purpose  of  clearing  up  the  title  to  the  land.  At  that 
time  they  raised  no  objection  at  all  to  it.  T  was  in  the  country  when 
Mr.  Guittard  visted  there  in  19*20,  and  went  with  him  to  the  villages 
of  Vinumkirk  and  to  Santa  Rosa.  1  am  not  positive  but  I  think  it 
was  Jose  Pablo  or  Juan  Pablo,  a  big  heavy  set  Indian,  I  think 
235  he  was  chief  of  Santa  Rosa  at  that  time,  I  don’t  remember 
him  very  well.  He  had  known  about  the  existence  of  this 
suit  at  that  time. 

“Q.  What  did  he  say  relative  to  it,  if  anything?” 

Mr.  Fraser:  “Objected  to  as  hearsay.”  “A.  1  asked  him  some 
(questions,  and  he  didn’t  want  to  say  anything,  hut  I  asked  him 
why  he  didn’t  want  to  say  anything,  and  he  .«aid  ‘Because  Hugh 
Norris  had  told  him  not  to  talk  or  say  anything’.” 

“Q.  Who  was  Hugh  Norris?”  “A.  He  was  chief  of  Police  of 
the  Indians.” 

“Q.  So  you  were  not  able  to  get  into  conversation  with  him  about 
this  matter?”  “A.  No,  we  could  get  nothing  out  of  him  at  all.” 

Mr.  Fraser:  “Objected  to  and  ask  that  the  two  ])revious  questions 
and  answers  be  stricken  as  incompetent,  immaterial  and  irrelevant.” 

“Q.  What  was  the  attitude  of  this  man  with  whom  you  attempted 
to  talk  as  seeming  to  be  afraid  to  talk  or  not  desiring  to  talk?” 

To  the  last  question  defendant  objected;  ground,  incompetent, 
irrelevant  and  immaterial;  sustained;  exception  noted;  the  deposition 
of  witness  shows  that  he  answers  as  follows:  “He  just  simply  re¬ 
fused  to  talk.  He  was  working  out  in  the  held  and  we  waited  until 
he  got  through  and  he  wanted  to  know  what  we  wanted,  and  we 
told  him  and  talked  to  him  about  this  case  and  tried  to  explain  it, 
and  he  said,  ‘What  do  you  want  to  talk  about’?  and  we  told  him, 
and  he  said  he  could  not  say  anything  about  it  as  he  had  been  in¬ 
structed  by  Hugh  Norris  not  to  talk  to  any  one  about  it.” 

I  had  a  conversation  with  an  Indian  named  Antonio  Lopez  con¬ 
cerning  the  land  belonging  to  the  Indians  and  concerning  an  attidavit 
he  signed  shortly  before  we  saw  him.  He  stated  the  affidavit  was 
presented  to  him  by  some  reju’esentative  of  the  Government. 
230  I  don’t  remember  just  exactly  now  why  he  signed  it.  He 
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told  US  if  T  roinoinbcr  corroctly  that  Hugh  Norris  told  him  he  had 
better  sign  it. 

To  the  (|uestioii  which  elicited  the  aiiswere  contained  in  the  last 
sentence,  defendant  objected;  grounds,  hearsay;  overruled;  excep¬ 
tion  noted. 

On  the  10*20  visit  Mr.  (luittard  asked  the  Indians,  hut  thev  would 
not  make  atlidavits.  Thev  would  not  talk  or  have  anvthing  to  do 
with  us.  They  said  because  they  had  been  instructed  by  Hugh 
Norris  not  to  talk  and  we  could  not  get  any  information  out  of  any 
of  them. 


To  the  (juestion  whieh  elieited  the  answers  contained  in  the  last 
sentence,  (Icfendant  objected:  ground,  hearsay;  overruled;  excep¬ 
tion  noted. 

I  don't  know  what  influenee  the  Indian  poliee  would  have  unless 
it  would  he  fear  of  the  law. 

“Q.  Do  vou  know  whether  or  not  thev  usuallv  obev  the  Indian 
police? 

To  which  (jU(‘stion  defendant  ohjeeted :  ground,  opinion,  evidence 
and  incompetent,  immaterial  and  irrelevant. 

Yes.  sir.  Tliev  ohev  the  law.'* 

“Q.  When  you  speak  of  the  law,  <lo  you  mean  the  white  man’s 
law  or  the  Indian  law?”  A.  Hither  one.’’ 

“Q.  Is  not  what  the  Indian  .Agents  .«ay  to  these  Indians  what 
they  consider  the  law?”  “.\.  Yes,  1  think  so.  The  Indian  Agent’s 
word  is  law  with  them.  Thev  ohev  his  instructions  more  than  thev 

4  4  %> 

would  obey  the  Indian  poliee.” 

To  last  (juestion  defendant  objected;  ground,  heai*say;  overruled; 
exception  noted. 

I  know  where  a  mountain  called  Kahitque  or  Santa  Ilosa  Moun¬ 
tain  is.  I  would  saVj  it  is  about  ea.^^t  of  Santa  Rosa,  ju’obably  a  little 
north-east.  al)out  S  miles. 

237  “Q.  Ih)  you  know,  or  has  anyone  ever  told  you  of  a  place 

-{died  or  known  as  rnkamo?”  “A.  Oxomo,  you  meau.” 

“Q.  A'es.”  ‘‘.A.  Y'es.  That  is  a  place  northeast  of  (’ahahi.” 

“Q.  A"ou  .say  Ukamo?”  How  do  you  think  that  is  spelled?  “.V. 
Oximo — I  would  judge.” 

There  are  just  2  or  3  houses  at  the  foot  of  the  mountains  east  of 
Cahabi  village.  It  is  not  the  mountain,  it  is  just  the  village  called 
Oximo. 

“Q.  Do  you  know  of  a  place  called  Me.<ealero  in  the  Santa  Rosa 
region?”  ‘‘A.  No.  sir.  There  is  no  place  there  now  known  by  that 
name,  but  one  old  h'llow  told  me  that  there  was  a  ])laee  where  they 
used  to  roast  m(*.<eal  roots,  and  it  might  have  been  named  f(u*  that 
and  I  would  judge  that  was  four  or  five  miles  southwest  of  Brownell.” 

To  the  last  (piestion  the  defendant  objected;  ground,  hearsay; 
sustained ;  e.xception  noted. 
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I  know  a  mountain  called  Table  Top  Mountain.  Its  Spanish 
name  is  (  abezon.  Cabozon  is  a  term  that  is  equivalent  to  or  synony¬ 
mous  with  Sierra  Cabeza.” 

The  point  that  I  mentioned  and  stated  mescal  roots  were  roasted 
is  near  Sierra  Blanea.  It  is  between  Sierra  Blanca  and  Covered 
Wells  range.  I  don’t  know  of  the  word  Oximo  having  any  meaning 
in  the  Pa|)ago  language.  I  j^aw  the  record  stick  referred  to  at  Hang¬ 
ing  Saddle.  It  was  a  stick  about  five  feet  long  made  out  of  a 
saliuaro  rib,  and  there  were  straight  lines  across,  indicating  the  years, 
and  notches  between  them  to  signify  something  that  had  happened 
during  the  year.  Ilasuwa  told  me  that. 

Between  1011  and  1015  at  various  ti?2es  I  acted  as  interpreter  for 
Mr.  Guittard  in  his  conversations  with  the  Papago  Indians, 
238  especially  of  the  Santa  Rosa  Indians. 


Cross-examination  by  Mr.  Fraser: 


I  was  ton  years  old  when  I  came  to  Arizona,  and  know  nothing 
personally  about  what  happened  here  in  1880.  When  I  speak  of 
Santa  Rosa,  I  mean  it  includes  all  the  little  villages  in  the  Santa 
Ro.si  valley.  They  are  called  Santa  Rosa  villages.  I  don’t  know 
wlu'ther  1  can  name  them  or  not.  I  will  try — There  is  Akchin — 
Archi  and  Cueva  (Sjjanish  way  of  spelling  it)  and  Anegam.  Those 
I  believe  are  the  ]>rinci])al  villages.  Four  of  them.  They  lie  some 
distance  apart,  th’om  the  farthest  north  to  the  farthest  south  of 
these  villages  is  about  8  or  10  miles.  The  greatest  distance  east  and 
west  in  any  of  these  villages  between  the  villages  west  and  the 
villages  east,  I  would  say  about  5  or  G  miles  in  air  line.  I  never 
went  straight  across.  1  would  judge  the  valley  was  longer  than  40 
miles  from  north  to  south.  It  would  be  in  the  neighborhood  of 
100  miles  long  and  about  12  or  15  miles  broad.  When  the  Papagos 
are  talking  among  themselves  they  use  the  papago  name  of  these 
(lifi’erent  villages.  Thev  very  .seldom  use  the  term  Santa  Rosa.  Of 
course  they  say  they  are  going  to  Santa'  Rosa,  and  if  you  want  to 
know  to  which  village  he  is  going  you  have  to  ask  him  the  name 
of  that  village.  Each  village  has  its  own  name.  I  don’t  consider 
that  one  of  these  villages  is  called  Santa  Rosa.  It  is  all  called  Santa 
Ro.<a.  There  is  a  district  called  Santa  Rosa,  and  each  district  has 
its  own  name.  All  of  these  villages  are  just  the  ordinary  Indian 
village,  with  houses  laid  out  anyway,  widely  scattered,  and  no  .streets. 
The  .‘^ame  village  could  consist  of  .several  groups  of  houses  with 
(juite  a  distance  between  them.  Sometimes  with  cultivated  fields  or 
(lesert  between  the  groups.  Not  very  long  ago  the  practice  of  build¬ 
ing  adobe  brick  houses  came  in  among  the  Papagos,  about  15  yeai-s 
ago  since  it  became  general.  Of  eour.se,  there  were  a  few  adobe 
houses  farther  hack  than  that. 


tains. 


You  s])oke  of  Papagos  as  having  head  chiefs  and  ca])- 
Do  you  know  of  your  own  knowledge  that  all  the 


Pa])agos  in  vour  dav  recognized  any  one  man  as  their  head  chief?” 
“A.  Yes,  sir.” 


10 — 1298a 
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“Q.  How  do  you  know  that?’*  ‘‘A.  Well,  from  actual  coinmunica- 
tioii  with  the  Indians.” 

240  Do  you  not  know  that  soinelinus  some  of  the  Indians 
disputed  the  authority  (»f  any  head  ehicf?”  “A.  I  never 

knew  that.  No.” 

“Q.  Or  that  .'^ome  of  them  still  do  that?”  “A.  Some  have  one 
head  chief.  Each  villa^je  has  its  ehic'f  and  they  look  to  him  for  in¬ 
structions,  hut  the  main  chief  luul  authoritv  over  all  of  them.” 

“(^.  How  lone;  since  did  they  cease  to  have  a  main  chief?”  ‘‘A. 
(^uite  a  few  years  a^o.  They  have  not  had  a  chief  with  the  same 
authoritv  that  Jose  Maria  Ochoa  had  sine(*  he  died.” 

ft 

“(^.  About  how  lon^  ajj;o  was  that?”  “A.  Jose  Maria  Ochoa 
died  several  vears  ajio.  I  could  not  sav.” 

•‘Q.  W  as  the  head  chief  evei*  formally  elected,  or  wa.s  he  just  a 
man  of  strength  of  character  who  really  forced  hims<“lf  into  promi¬ 
nence?”  “A.  I  don't  reallv  know  that.  I  <loirt  know  how  he  he- 
came  chief  or  whether  he  was  called  hv  council.  The  chiefs  call  the 

ft 

council  to<j;ether  and  they  have  a  remilar  meetinu;  and  talk  thinj^s 
over,  and  whatever  they  deci<le  on  the  chief  carries  out.” 

“Q.  During  the  time  you  have  known  the  Dapagos  the  different 
villages  have  had  chiefs  and  councils  have  they  not?’’  “A.  Yes, 
sir.” 

“Q.  And  whenever  they  had  something  of  importance  to  all  the 
villaces  the  chief  would  call  the  council  together  and  deliberate?” 
“A.  Yes,  sir.” 

1  don’t  think  the  chief  ever  called  all  the  inhabitants  of  the 
village  in  an  important  matter,  but  of  cour.«e  they  were  all  more  or 
Ic.ss  invited  and  were  consulted,  hut  in  the  eaily  days  the  govern¬ 
ment  of  the  villages  was  entirelv  left  to  the  council  and  the  chief. 
I  would  not  say  absolutely  that  the  chief  did  not  call  a  meeting  of 
all  the  male  inhabitants.  The  chief  would  not  do  anything  of 
im|)ortance  without  calling  the  council. 

if  he  tried  to  handle  any  ditlicult  tiuestion  without  calling  the 
council  together  that  would  not  be  legal. 

241  “Q.  Is  it  not  true  that  in  the  old  days  there  were  factions 
in  some  of  the  villages  who  denied  the  authority  of  one  chief 

and  adhered  to  some  one  else?”  ‘‘A.  Yes.  that  is.  verv  true.  In 

ft 

the  early  days  .'ome  of  the  villages  would  not  associate  with  other 
villages.  It  is  dilfermt  now.  of  course.” 

‘‘Q.  Hut  in  the  earlv  davs  there  was  some  contlict  of  authoritv?” 
“A.  Yes.” 

‘‘Q.  You  spoke  of  Con  Quien,  or  Jose  Maria  Ochoa  as  being  head 
chief.  Wo\dd  you  say  ]>ositively  that  he  was  recognized  as  such 
by  all  the  Hapagos  and  that  none  of  the  village's  disputed  his  au¬ 
thoritv?”  “A.  I  got  mv  information  from  the  Indians  themselves, 
that  he  was  head  chief  and  was  recognized  by  all  the  chiefs  of  the 
Ha  pa  go  tribe.” 

^‘Q.  Were  not  those  Indians  who  told  vou  about  this  those  who 
lived  nt'ar  Con  (^uien’s  own  home  probably?”  “A.  Well,  he  was 
then  living  in  the  valley.  Con  (Juien’s  home  when  I  was  a  young 
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follow  was  not  at  \’^iiuiinkirk,  or  Cababi,  but  his  ranch  was  between 
llu‘  two  I  (laces.'’ 

Did  he  live  at  Quijotoa?’’  “A.  Yes,  after  it  was  discovered, 
hut  he  lived  in  the  valley  eight  or  nine  miles  east  of  that.” 

“(^  Is  it  not  true  that  in  the  old  days,  or  even  nowadays,  no 
Taj  (ago  village  has  any  definite  boundaries?”  “A.  They  claim 
houndaries,  hut  in  the  early  davs  they  did  more  so  than  now.  That 
is  what  caused  ill  feeling  sometimes  between  on  village  and  another.” 

“(h  Do  their  cattle  range  where  they  will?”  “A.  Yes,  sir.  They 
don't  draw  anv  lines  now  at  all.” 

There  was  never  any  attemjit  made  to  segregate  the  cattle  of  the 
did'erent  villages.  Each  cattle  man  had  his  own  cowboys 
•J42  to  herd  his  cattle  within  the  houndaries  of  what  he  called 
his  range.  Of  course,  it  belonged  to  the  village  in  which 
he  lived.  1  have  heard  of  a  village  claiming  definite  boundaries 
between  it  and  another  village.  The  Coyote  village  described  their 
houndary  to  me  when  we  were  over  there  with  Mr.  Guittard.  Santa 
Ko.sa  set  their  boundary  over  to  Table  Top  Mountain  but  they  don’t 
know  the  other  boundaries.  I  don’t  know  the  fellow’s  name  who 
told  me  that.  I  think  one  was  Ramon  Diaz.  He  said  the  boundary 

ran  there  hut  he  did  not  know  where  it  went  south.  Mv  informa- 

« 

tion  as  to  that  comes  from  onlv  this  one  man  at  Santa  Rosa,  and 
the  Covote  boundary  came  from  a  Jose  Luis,  I  think.  I  don’t  re- 
member  exactly.  This  Ramon  did  not  claim  to  entirely  know  the 
boundaries  of  Santa  Rosa  in  anv  other  direction. 

‘‘Q.  You  said  that  you  spoke  Papago,  Mr.  Day.  Did  you  learn 
it  in  the  course  of  trade  with  the  Papagos?”  “A.  Yes,  sir.” 

“Q.  Have  you  ever  made  a  definite  study  of  the  language?”  “A. 
As  near  as  I  could  while  I  was  out  there.  I,  at  one  time,  made  up 
a  dictionary  written  in  the  Papago  language.” 

“Q.  A  dictionarv  vou  made  vourself?”  “A.  Yes.” 

“(J.  If  you  ever  spoke  to  the  Papagos  alK)ut  legal  matters  you 
had  to  make  vour  language  very  simple  and  elementary,  did  you 
not?”  “A.  Y"es.  There  is  no  way  to  describe  all  the  technical 
terms.  They  don’t  know  anything  about  them.  You  have  to  de- 
sciibc  the  case  as  simply  as  you  can.  If  you  want  to  say  that  the 
government  is  bringing  a  suit,  or  is  being  sued,  or  anything  like 
that,  they  have  no  words  to  that  effect.” 

‘‘Q.  You  could  not  discuss  with  them  the  terms  fee  simple  title 
and  occupancy  or  possession?”  “A.  No.  They  would  not  under¬ 
stand  that  part.” 

243  “Q.  Who  is  this  Mr.  Guittard  of  whom  you  have  been 

speaking?”  “A.  Mr.  Guittard  was  a  representative  of  Col. 
Hunter. 

“Q.  Robt.  F.  Hunter?”  ‘‘A.  Yes. 

It  was  Mr.  C.  R.  Guittard.  ‘After  Col.  Hunter  died  he  continued 
to  he  interested  in  this  Papago  Land  controversy.  He  was  their 
i-epresentative  but  through  another  re])resentatiye.  I  understand. 
The  other  party  was  R.  ^I.  Martin.  Mr.  Guittard  freouently  visited 
my  store  known  as  Day’s  Store  at  Quijotoa  and  brought  people  with 
him  to  interest  —  in  the  Papago  land  proposition,  I  suppose. 
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To  the  question  wliich  elicited  the  answer  contained  in  the  last 
sentence,  j/laintid  ohjected;  grounds,  incompetent,  immaterial,  and 
irrelevant;  overruled;  exception  noted. 

I  don't  know  any  of  the  peo])le  he  brought  with  him.  1  furnished 
them  transportation  at  one  time.  They  are  no  more  friends  of  mine 
than  anvone  else.  Thev  came  here  hecaus<*  it  was  the  onlv  place 
thev  could  stav.  Mr.  Hrown  came  first  and  staved  about  a  week 

•  ft 

and  decided  he  could  not  jiot  the  information  he  wanted  and  went 
hack,  and  later  on  Mr.  (luittard  came  out.  We  have  become 
friendly.  I  would  not  like  to  particularly  h(‘lp  them  in  this  suit. 
1  am  a  neutral  as  far  as  that  is  concerned.  1  hav(*  no  personal  in- 
terc.st  whatever,  present  or  prospective,  in  the  result  of  this  litigation. 
1  tii^st  heard  of  it  in  IhlO  when  Brown  first  came  out.  1  don't  know 
Brown's  initials.  I  think  he  was  fn)m  Nashville,  Tennessee. 

“(^.  When  did  you  first  hear  that  a  suit  was  instituted  or  ]>ro- 

posed  in  this  same  tonnection “A.  Mr.  Brown  told  me.  lie 

was  an  attorney  and  was  investigating  the  case  and  preparing  to 
bring  suit.*’ 

“Q.  But  no  Papago  had  ever  told  you  anything  about  this  up 
to  that  time?”  ”A.  No.  Not  up  to  that  time.” 

“(}.  When  you  discuss('d  this  matter  with  the  Papagos  it  was  you 
who  broached  the  subject  to  them  and  not  they  who  broached 
241  the  matter  to  you,  was  it  not?”  ”A.  Yes.  sir.  I  simply 

told  them  what  these  i)eople  claimed.  That  is  all  I  had  to 

sav. 

ft 

“Q.  I  su])pose  these  people  asked  you  to  tell  the  Indians  that  they 
pro])0.sed  to  bring  a  suit  which  if  successful  would  give  the  Papagos 
full  control  of  their  land  free  from  government  interference  or 
something  of  the  .<oi*t?'’  “A.  The  way  we  explained  it  to  them  was 

this:  at  the  present  time  they  had  no  land  that  they  could  dispose 
of  or  sell  ami  although  they  had  been  alloted  land  by  the  govern¬ 
ment  it  was  theirs  to  use  as  long  as  they  wanted  it.  hut  they  could 
not  dispose  of  it,  but  in  the  other  event  it  was  their  land  to  do  with 
as  they  saw  fit." 

”Q.  What  did  you  tell  them  about  the  interest  that  Hunter  had 
acquired  or  was  supposed  to  have  acquired?”  “.V.  I  told  them  that 
their  contract  with  the  former  chief  was  that  they  were  to  ac(|uire 
title  from  the  government,  and  that  they  were  to  get  half  of  the 
land  for  their  legal  fight  with  the  government.'’ 

“Q.  Ts  your  memory  clear  that  you  mentioned  one  half?”  “A. 
Yes,  sir. 

“Q.  Did  you  tell  them  that  the  Martin  and  TTunter  interests  had 
already  been  selling  intere.«Jts  in  the  Panago  lands?”  ‘\\.  No.’’ 

The  Papagos  are  very  much  attached  to  their  lands.  Some  of 
those  to  whom  I  s])oke  disa])]>roved  of  the  proposed  plan  and  some 
were  in  favor  of  it  at  the  first  apjiroach. 

‘‘Q.  Had  they  anv  knowledge  of  the  ])ower  of  attornev  .«uppo.<ed 
to  have  been  given  to  Hunter  to  em)>ower  him  to  bring  this  .'«uit?” 
”A.  One  Indian  at  Santa  Rosa  claimed  to  have  the  power  of  attorney 
himself  hut  I  believe  it  turned  out  to  l>e  some  adverti.soment 
245  or  other.*’ 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC  Y. 


149 


^‘Q.  It  was  an  advcrtisumenl  of  overalls,  was  it  not?”  “A.  I  be¬ 
lieve  it  was.” 


Mr.  Kleindienst : 

“Q.  Do  you  know  of  your  own  knowledge?  A.  That  is  what  I 
have  heard.” 


I  said  the  record  stick  of  Hasuwa  showed  a  meeting  of  Indians  at 
San  Xavier. 

“Q.  Is  it  not  true  that  from  time  to  time  in  the  early  days  chiefs 
were  called  to  San  Xavier  or  Tueson,  to  interview  the  Indian  Agent 
or  some  government  re}>resentative?  A.  Well,  I  don’t  know.  They 
occasionally  went  in,  whenever  the  Bishop  of  the  Church  called 
them  in.  The  Bishop  at  that  time  had  more  influence  over  the 
Indians  than  the  government  had.” 

“(}.  Of  what-  date  are  you  speaking  when  you  say  the  Bishop  had 
influence?  W  hen  do  vou  mean?  A.  Thev  had  a  record  showing 
that  these  Indians  were  called  in  by  the  Chief  at  that  time,  but  they 
had  no  record  .showing  why.” 

When  I  Siiid  the  Bishop  had  this  influence  over  them  I  referred 
to  no  particular  years.  I  know  nothing  alxnit  1880.  I  meant  that 
thev  were  Catholic  and  the  Church  had  mare  influence  than  the 


agents. 

Since  I  came  to  know  the  Pa]>agos  it  is  true  that  from  time  to 
time  various  chiefs  had  gone  to  Tue.son  or  San  Xavier  on  various 
matters  of  husiness.  The  Indians  understood  ordinary  husine.ss  only 
in  an  elementary  way.  When  at  iny  store,  an  Indian  making  a 
j>urehase  would  always  pnreha.se  one  thing,  pay  and  receive  it ;  then 
pureha.se,  receive  and  pay  for  another  and  j^o  on  in  the  same  manner. 
This  practice  does  not  hapi)cn  as  much  now  as  it  did.  'At  the  times 
I  testified  that  the  Indians  came  to  my  store  and  I  told  them  about 
this  case  and  they  made  no  objection  at  all  then.  They  were  in 
favor  of  it  at  that  time  l)ecause  we  explained  to  them,  that 
240  if  they  had  title  to  the  ground  they  could  disfwse  of  it,  .sell 
it,  or  do  as  they  plea.sed  with  it.  They  said  that  they  alwavs 
understood  that  they  owned  the  ground.  In  fact  they  were  all  in 
favor  that  we  went  to  the  fir.st  time  we  went  around.  I  would  sav 
8 — 9 — or  10  of  the  chiefs  around  the  difTerent  villages.  No  council 
were  called  in  our  presence  to  give  approval. 

“Q.  This  was  just  the  individuals;  a  few  of  the  men  you  talked 
with?  A.  Yes.  Just  a  few  of  the  chiefs.” 

When  there  was  a  faction  in  the  village  I  suppose  the  Chief's 
word  would  be  law  with  his  village.  The  law  of  the  village  is  pretty 
strict  and  upheld  by  the  majority.  I  know  of  one  instance  of  — 
di.spute  at  Picinimo.  I  never  heard  of  Kahitque,  around  >Santa  Rosa 
tract,  vntil  I  heard  it  from  the  Hunter  people,  but  it  is  the  same 
thing  as  Kavichk.  This  Santa  Ro.sa  Mountain  is  not  a  range.  It 
is  a  large  hill  al)out  0  miles  long.  Okomo,  which  I  called  Oximo, 
is  a  little  village  at  the  base  of  a  mountain.  I  never  heard  of  it 
until  we  went  to  inquire  where  Okomo  wa.s  and  no  one  knew  hut 
they  said  they  knew  where  Oximo  was  and  we  concluded  it  was  the 
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same  place.  1  don't  know  how  lon;i  this  village  had  existed.  I 
don’t  know  the  Papago  name  for  the  Nortli  Comohahi  range.  1 
don't  r(‘call  just  the  name  Imt  some  one  over  at  Santa  Rosa  ])ointed 
out  Me.'^calero  to  me  and  said  tliat  some  old  fellow  said  that  they  use<l 
to  make  m(‘.'^'al  out  there,  hut  no  one  ever  heard  of  it.  The  Indian 
told  me  that  he  knew  they  u.'^i'd  to  pick  mescal  over  there  and  we 
a.'^sumed  that  it  was  called  Mescalero  for  that  reason.  I  do  not 
identify  the  spot.  It  was  years  ago  they  used  to  pick  it  over  there 
between  Owered  Wells  range  and  Poso  Blanco.  White  Mfnintaiji 
and  Poso  Blanco  are  the  siime.  White  Mountain  is  a  range  it.^clf. 
I  did  not  know  of  my  own  knowledge  the  reason  the  Indian^  wer(‘ 
unwilling  to  talk  ahont  the  Papago  lands.  The  only  rea.«on  1  know 
was  that  they  told  me  they  were  forbidden  to  talk.  I  1('stifi('d  to 
the  effect  that  Antonio  Lo]»ez  intimated  that  he  had  sigm*(l  afli- 
davits  heeause  the  chief  of  police  ff)l<l  him  to.  H(‘  did  not 
‘247  say  that  the  statements  in  the  affidavit  were  not  true.  lie 
said  nothing  about  it.” 

Redirect  examination  hv  Mr.  Reid: 

t 

In  mentioning  the  villages  of  Santa  Ro.si.  I  did  not  mention 

Kiaelu'cmuck.  Cueva  and  Kiacheemuek  ai‘e  not  tlu*  same.  There 

is  a  village  there  al.'^o.  I  think  that  is  the  first  village.  (^>n  (^uien 

died  *2f)  years  or  more  ago.  In  the  early  days  som(‘  of  the  village^ 

were  more  or  le.ss  unfriendlv  hut  thev  associated.  Thev  woidd  have 

•  «  • 

an  understanding  its  to  the  dividing  line  between  tlu'ir  villages  as 
to  fields  and  grazing  land  both.  The  right  to  their  fields  exists  ye! 
but  in  recent  years  there  has  been  no  distinction  in  the  grazing 
land.  The  onlv  wav  I  can  describe  the  wav  the  village  of  Covute 

4.  4.  4  • 

described  its  boundaries,  is  that  the  Indians  told  me  that  the  start¬ 
ing  point  was  at  a  storing  up  on  top  of  a  mountain.  I  eom]>ared 
the  de.scription  to  that  in  the  deed.  It  was  very  similar,  in  fact  the 
starting  f)oint  and  two  or  three  others  were  practically  the  same. 
The  laying  out  of  the  villages  of  the  Indians  in  Mexico  is  verv 
similar  to  the  early  villages  of  the  Pay)ago  people.  ^ly  understand¬ 
ing  is  that  no  chief  >vould  transact  any  important  business  wit]K)ut 
the  consent  of  the  council.  After  Mr.  Brown  left  I  did  not  hear 
the  Indians  discuss  the  matter.  In  tlie  earlv  davs  the  Mexican 

•  4 

people  transacted  their  business  in  verx’  much  the  same  way  as  the 
Indians. 

To  the  question  which  elicited  the  answer  contained  in  the  la-t 
sentence  defendant  objected;  grounds,  incompetent,  irrelevant,  an<l 
immaterial:  sustained;  exception  noted. 

If  the  Mexican  was  uneducated  there  is  no  difference  between  the 
Indian  and  the  Mexican  in  the  niral  ■villages  in  the  tran.saction  of 
business. 

I  .‘spoke  to  quite  a  few  people  other  than  the  eight  or  nine  chiefs 
relative  to  this  suit  and  the  Hunter  matter.  The  trouble  at  Picinimo 
that  divided  the  village  was:  A  man  who  had  quite  a  few  head  of 
cattle  left  his  wife  and  married  another  woman.  So  the 
248  chief  of  that  village  took  all  the  cattle  away  from  him  and 
gave  them  to  his  first  wife.  That  made  the  old  man  mad  and 
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he  niaile  an  awful  roar,  hut  it  didn't  do  him  any  good.  Tlic  man 
who  got  the  worst  of  it  resented  the  chief's  action.  It  did  not  cause 
any  faction  in  the  village.” 

Ci*oss-examination  —  Mr.  Fraser: 


It  was  when  the  villages  were  not  friendly  that  they  had  to  watch 
over  their  cattle  hv  means  of  herders.  There  were  not  manv  of 
these  occurrences.  The  distance  the  cultivated  fields  extend  from 
the  village  de])ends  upon  the  topography  of  the  country.  They 
must  locate  their  fields  when  there  is  Hood  water.  Sometimes  they 
build  their  hou.ses  first  and  locate  their  fields  farther  away.  Not 
very  often  more  than  a  mile  or  a  mile  and  a  half  distance.  The 
Fapago  villages  such  as  Santa  Rosa  are  not  like  the  organized  Mexi¬ 
can  puehlo  hut  in  the  little  farming  settlements  the  laying  out  of 
the  town  and  the  living  comlitions  are  about  the  same.  I  refer  to 
the  haciendas  in  Mexico.  An  ordinary  Mexican  pueblo  has  regular 
streets  and  a  plaza.  1  compare  the  Rapagos  from  —  standpoint  of 
(‘ducation  with  the  ordinary  Mexican  peon.  A  peon  is  rather  a 
slave,  he  may  he  an  Indian.  Mexican  or  a  white  man.  If  he  is  not 
educated,  one  term  is  about  the  same  as  the  other.  I  never  made  any 
[»articular  study  of  the  Ra])agos.  My  testimony  is  just  what  1  have 
noticed  and  from  talks  with  the  Indians  themselves. 


Pursuant  to  same  stipulation  hereinbefore  described,  at  Casa 
(irande,  'Arizona,  on  the  ‘2<Sth  day  of  July,  192*2,  the  deposition  of 
Kd,.  McMullen  was  taken  on  behalf  of  plaintiff,  after  being  sworn 
by  a  duly  authorized  notary  public  testified  as  follows: 

Plxamination  by  Mr.  Kleindienst: 

My  name  is  Ed.  McMullen,  1  am  a  farmer.  50  years  old  and  was 
born  near  Phaaiix,  Arizona.  In  my  early  life  I  was  a  farm  and 
ranch  hand.  As  such  1  have  been  to  the  Altar  district  of  Mexico 
several  times  getting  cattle.  1  drove  them  to  Ph(enix.  coming 
249  through  Santa  Rosa,  down  below  Maricopa  Junction.  We 
liad  no  trouble  getting  through  the  Papago  country  with 
the  cattle.  We  were  stopped  several  times  by  some  of  the  Indians 
who  held  us  up  and  wanted  us  to  donate  to  them.  We  woidd  give 
them  something  to  eat  once  and  a  while  and  never  had  any  trouble 
with  them.  We  used  their  water  and  the  cattle  grazed  on  their 
lands  and  therefore  they  wanted  some  pav  for  it. 

It  has  been  25  years  since  I  was  down  there  but  I  remember  it  was 
between  8  and  15  miles  south  before  arriving  at  Santa  Rosa  itv^elf  that 
we  were  stopped.  The  method  used  to  stop  us  was  that  3,  4,  or  5  of 
them  would  come  out  on  their  ponies  and  stop  us.  I  was  a  hand, — 
they  would  have  our  ff)reman  go  to  the  chief  and  pay  them  for  the 
water  and  grazing.  From  that  village  the  chief  usually  sent  Indians 
noi-th  with  us.  The  Indians  would  come  with  us  25  or  35  miles  but 
they  would  I>e  dift'erent  Indians.  We  were  also  stopi)ed  at  the  place 
called  Santa  Rosa  by  white  i)eople. 
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Q.  Now.  when  you  would  stop  at  the  plaee  before  arriving  at  Santa 
Rosa,  did  you  have  any  way  of  knowing  when  you  were  leaving  the 
gnizing  territory  of  that  village  and  going  into  the  grazing  ground 
of  Santa  Rosii?  A.  Well,  do  vou  mean  anv  land  mark  or  anvthing 
of  that  nature? 

Q.  Yes.  A.  When  we  left  that  town  we  got  to  the  divide,  and 
after  we  left  the  divide  we  did  business  with  the  Santa  Rosii  Indians? 

Cross-examination  bv  Mr.  Fraser: 

to 

The  first  of  these  trips  I  made  in  the  year  of  ’89  or  *90.  The  bast 
time  in  ’9*2  or  '9:1 — I  think  I  made  four  trips  in  all.  I  think  the 
smallest  herd  we  brought  through  was  about  5:1  head, — and  the 
largest  about  129  head. 

(b  Now,  is  this  a  eorreet  statement  of  the  situation  you  have  d(‘- 
serii)ed,  namely, — that  your  herds  did  some  grazing  as  they 
259  pa.sse<l  through  the  Indian  land  and  were  watered  at  the  In¬ 
dian  ponds  ami  that  the  Indians  aske<l  some  money  for  graz¬ 
ing  and  water?  A.  Yes,  sir. 

iy  Sometimes  a  herd  of  the  size  you  mentioned  would  drink  one 
of  the  Indian's  ponds  dry  would  it  not?  A.  Yes,  sir.  And  wouldn't 
hav(‘  enough  to  go  around. 

We  would  be  stopped  on  any  one  trip  between  the  Mexiean  line  and 
the  point  where  we  left  the  Rapago  eountry — three  times  before  we 
got  to  the  divide  and  twiee  after  to  the  best  of  mv  nrolleetion. 

(^.  A'ou  have  mentioned  stopping  at  that  plaee  from  8  to  15  mil(‘s 
south  of  Santa  Rosa.  Was  there  an  Indian  village  there?  A.  No. 
sir.  There  was  none  immediatelv  there. 

(^.  Do  you  know  whether  the  Indians  passed  word  from  one  plae(‘ 
to  another  that  you  were  coming?  A.  I  would  judge  that  they  did 
but  I  don't  know. 

There  was  not  a  pond  right  at  Santa  Rosii  but  I  think  it  was  about  a 
mile  or  so  away.  C)f  my  own  knowledge,  I  do  not  know  where  the 
Indians  who  stopped  us  came  from,  but  they  came  from  the  direc¬ 
tion  of  Santa  Rosit.  or  a  northerly  direction.  The  ponds  I  refer  to 
are  the  ones  the  Indians  collect  water  for  cattle  and  domestic  \ise. 
There  were  three  or  four  ponds  at  the  village  of  Santa  Rosa.  I  don’t 
rena  niber  exactly.  Some  of  the  Indians  who  accompanied  us  from 
place  to  place  got  something  to  eat  from  our  outfit. 

it  not  correct  that  that  was  one  of  their  chief  reasons  for  ac¬ 
companying  you?  A.  That  and  what  we  paid  them  and  their  ehi^f 
sent  them  along. 

Q.  Do  you  speak  Papago?  A.  No.  Spanish  only. 

Q.  Did  you  hear  the  chief  ordering  them  to  accompany  you?  A. 
Yes.  we  all  spoke  S[)anish  and  the  chief  onlered  them  in 
251  Sj)anish  in  our  presence.  They  did  not  speak  good  Spanish. 

Q.  What  did  the  chief  tell  them  to  do?  A.  Well,  he  just 
told  them  to  go  with  us  and  help  us  along  for  a  certain  distance  and 
then  we  would  meet  another  bunch. 

Q.  The  chief  did  not  tell  them  how  far  to  go,  did  he?  A.  No,  sir, 
or  if  he  did,  I  didn't  understand  it. 
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Wc  could  see  no  «aiTificial  l)oundaries  marking  the  territory  of 
Santa  Rosa  from  the  north  or  south  of  it.  At  that  time  there  were 
tlirec  or  four  Indian  villages  not  far  apart  in  the  vicinity  commonly 
s]>oken  of  as  Santa  Kosii.  As  these  Indians  came  to  meet  us  south 
of  the  divide  from  the  direction  of  Santa  Rosa  I  do  not  know  which 
of  these  villages  they  came  from. 

Redirect  examination  hy  Mr.  Kleindienst: 

With  the  exception  of  the  times  I  have  been  away  temporarily,  I 
have  lived  in  this  vicinity  all  my  life.  I  think  I  am  acquainted  with 
the  people  who  inhabit  this])art  of  the  country.  Basing  my  answer 
iij>on  my  knowledge  gained  from  this  residence  and  from  my  busi¬ 
ness  as  a  cow  hand  and  rancher  1  think  the  Indians  at  Santa  Rosa 
from  their  actions  indicated  to  me  that  they  claimed  ownership  of  a 
delinite  tract  of  land  nortli  of  the  divide  to  which  1  have  just  referred. 


Pursuant  to  the  first  stipulation  herein  refeiTcd  to,  the  deposition 
of  IMaoido  Trejo  was  taken  at  Tucson.  Arizona,  on  the  10th  day 
of  Fehruary,  1022,  on  behalf  of  ])laiutilf.  Same  attorneys  present. 
Said  dej)osition  was  introduced  and  contained  evidence  as  follows: 


Direct  examination  hv  Mr.  Reid: 


252 


My  name  is  Placido  Trejo,  1  was  horn  in  Los  Angeles,  California. 
Am  of  the  Spanish  race.  1  have  lived  my  life  since  I  was  nine  years 
old  around  San  Xavier  and  CoraU's  which  is  between  San  Xavier  and 
Tuc.^on.  I  am  08  years  old.  1  lived  at  San  Xavier  until  they  ran 
me  out  of  there.  1  came  to  Corales,  which  is  a  mile  and  a  half 
or  two  from  there.  1  know  very  little  Papago,  one  or  two 
words.  1  knew  Tcfxlora  Trojel  ten  or  fifteen  years  very  well. 
She  s]K)ke  Papago  very  well,  because  1  heard  her  talk  to  them.  I  had 
Ikx'u  t(»  visit  at  her  house.  1  know  her  reputation  at  San  Xavier 
community  where  she  resided  for  truth  and  veracity.  It  was  good 
at  the  time  I  knew  her.  I  knew  an  Indian  hy  the  name  of  Con  Quien. 
I  have  seen  him  in  some  of  the  reunions  they  had  around  there  but 


I  never  had  anything  to  do  with  him.  1  have  been  at  San  Xavier 
when  he  came  to  that  place  with  captains  of  the  Papago  villages. 
Everybody  knew  that  he  was  cajjtain  hecau.'se  the  other  ones  said  he 
was  captain.  I  have  seen  Con  (^uien  with  the  other  men  that  he 
brought  with  him  gathered  together  hut  I  don’t  know  what  they 
w(‘r(*  saying.  They  would  form  a  circle  with  Con  Quien  in  the 
middle  and  would  be  smoking. 


Cross-examination  by  Mr.  Fraser: 

.My  parents  were  Mexicans.  When  I  first  came  to  San  Xavier  I 
lived  there  about  15  vears.  I  came  to  Corales  when  they  burned  me 
out.  The  Papagos  ran  me  out  of  there.  I  feel  friendly  to  some 
Papagos  and  to  .some  I  don’t.  They  buiaied  the  houses  and  ran  them 
all  out,  not  only  me,  because  they  did  not  want  us  to  live  there  with 
them — I  didn’t  like  it  but  I  didn’t  say  anything  because  I  was  where 
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1  didn't  belong.  I  was  on  somebody's  ]>roi)erly.  As  long  as  I  lived 
there  1  went  to  visit  "PecMlora.  She  was  there  when  I  eame.  I  think 
she  left  when  thev  all  left.  When  I  left  there  she  was  about  45 
years  old. 

q.  Tell  me  again  why  you  think  she  spoke  Papago?  A.  Because 
I  heard  her  talking  conversation  with  them. 

Q.  You  don't  s])eak  Papago  yourself?  A.  No,  one  or  two  words. 

I  just  think  it  is  a  word,  I  don't  know  it. 

Q.  You  don’t  know  what  she  was  siiying  when  she  was  talk- 
255  ing  Papago  to  you?  A.  Once  in  a  while  I  knew  a  word  that 
they  said. 

Q.  But  you  say  you  are  not  sure  of  the  one  or  two  words  that  you 
thought  you  knew  yo\ii*self?  A.  I  did,  lieeaiise  I  used  to  hear  them 
talk  and  whatever  she  said  thev  done.  That  is  what  made  me  think 
they  were  won  Is. 

Slie  might  have  been  using  any  sort  of  gibberish  or  nonsen.se. 
and  you  would  not  know  whether  she  was  talking  Papago  or  not? 
A.  I  (lid,  iK'cause  I  heard  them  talking  and  I  had  suspicion  what 
they  said  all  the  time. 

Q.  So  you  suspected  merely  that  she  spoke  Papago?  A.  Yes.  1 
was  suspicious  because  I  always  seen  her  have  business  with  them 
and  bossing  them  around  there. 

If  the  Papagos  themselves  said  that  she  could  not  talk  Papago. 
would  you  still  say  that  she  could?  A.  Yes,  because  as  long  as  I 
seen  her  talking  with  them  1  would  think  that  she  talked  Papago. 

Tcfnlora  was  afraid  of  my  step-mother  and  other  older  members 
of  mv  familv.  I  never  talked  to  anvbodv  but  I  heard  that  she  had 
a  good  reputation.  I  never  had  a  cause  to  talk  about  her  reputation. 
You  know  well  that  if  they  have  a  bad  reputation  you  soon  know  it. 
Prom  all  the  neighboi's,  mostly  Mexicans,  I  heard  she  had  a  good 
rt'fuitation.  I  never  heard  what  the  Papagos  thought  of  her. 

.\s  long  as  I  was  there  I  sjiw  Con  Quien  two  or  three  times.  Some 
of  the  other  Papagos  were  chiefs.  I  knew  because  I  played  with  some 
of  the  chiefs  when  they  and  I  were  boys  together  at  San  Xavier.  I 
knew  they  were  chiefs  because  I  heard  them  say  —  amongst  them.  I 
heard  Suarez  sav  that  thev  were  chiefs.  I  am  a  American  citizen. 

V  _  %. 

I  know  Maria  M.  de  Berger  ver\’  well.  So  far  as  I  know  she  is  a 
good  woman.  She  and  Teodora  were  more  enemies  than  friends. 

254  Pursuant  to  the  first  stipulation  herein  referred  to,  the 
deposition  of  Nestor  Martinez  was  duly  taken  through  an 
interpreter  at  Tucson,  Arizona,  on  the  16th  day  of  Februar>%  1022 
on  behalf  of  plaintiff,  which  was  introduced  and  contained  evidence 
as  follows. 

Direct  examination  bv  Mr.  Reid: 

Mv  name  is  Ne.«tor  Martinez.  I  live  in  Tucson.  I  am  62  vears 
old  and  spc'ak  only  Spanish.  When  I  was  small  I  understood  Papago 
because  1  was  amongst  them  but  I  have  forgotten  what  I  knew.  I  am 
a  citizen  of  the  United  States,  bom  at  San  Xavier,  where  I  lived 
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until  I  was  run  out  al)out  It)  yt  ais  a<io  by  tlu*  Indian  government.  I 
was  about  ID  when  I  was  eoiujtelled  to  leave  there.  1  knew  Teodora 
Trojel  well  for  a  ^ood  many  yi‘ars.  1  knew  her  reputation  in  the 
commuuitv  for  truth  and  veraeitv.  At  the  time  she  was  there  it  was 

t  t. 

liood.  After  that  1  don't  know.  DuriiiL!;  the  time  1  lived  at  San 
Xavier  I  became  acquainted  with  a  Papago  Indian  by  the  name  of 
Poll  (^uicn.  The  Papagos  looked  ujion  him  like  a  cajitain  of  all  of 
them. 


Cross-examination  bv  Mr.  Fraser 


Frir  about  *20  or  23  vears  1  knew  Teodora.  1  was  12  or  13  when  I 
tiist  knew  her.  1  saw  her  often  hut  she  was  not  a  friend  of  my  family. 
1  saw  her  at  her  home.  She  took  care  of  the  temple  there — eleaned 
it  uj).  1  could  not  say  how  long  she  was  away.  Sometimes  I  went 
t(»  her  house  twice  a  dav.  She  was  kind  to  me  when  I  was  a  little 
1  oy.  She  was  too  old  for  me  to  jilay  with.  I  respected  her.  All 
tlie  people  1  talked  to  about  her  were  Mexicans.  All  the  Papagos 
who  lived  in  that  vicinity  looked  upon  Con  Quien  as  head  chief. 
Ascension  Kios  was  hea<l  chief  afterwards  in  San  Xavier.  I  think 
tliat  Con  Quien  was  child'  of  all  the  Indians  aiouud  tlicie.  First  was 
I'rancisco  Pios.  thiai  Ascension  Pios,  the  second  one.  It  has  been 
.•^o  long  1  don't  rememher  if  it  was  at  the  same  time  Con  Quien  was 
(diief. 

233  ‘‘(F  Fid  you  ever  talk  to  any  Papagos  about  whether  Con 

(^uien  was  ever  head  cliicd'  or  not?  A.  Yes.  When  I  used 
to  go  up  and  look  for  my  horsi  s.'’ 

“(F  Where  did  you  look  for  your  horses?  A.  I  bought  some 
lioisrs  from  him  here  in  town,  and  thiy  used  to  go  to  the  villages.” 

‘‘(F  What  villages?  A.  Cahahi  and  Santa  Posa  and  Picacho  and 
San  Elias.” 

‘‘(h  Fid  you  ever  inquire  into  the  ijuestion  as  to  what  village 
Con  (Juien  was  chief  of?  A.  ATs.  sir.  I  asked  for  permission 
first  because  they  would  not  let  me  go  in.” 

“(F  They  would  not  let  you  go  in  because  you  were  a  Mexican, 
I  su]»posc?  A.  A"es,  sir.” 

‘‘(h  From  whom  did  you  get  pcrmi.ssion?  A.  From  Con  Quien, 
1  asked  permission.” 

‘‘(F  From  that  you  came  to  the  conclusion  that  he  was  head  chief 
of  all  these  places,  did  you?  A.  Because  they  said  he  was  chief 
at  all  the  places  where  I  went,  they  usmI  to  send  me  to  him.” 

“Q.  Who  was  it  told  vou  that?  A.  The  Indians  who  were  around 
in  the  villages.” 

I  spoke  to  them  in  Spanish,  there  were  a  lot  who  understood 
Spanish  a  little. 

Examination  bv  Mr.  Reid: 

V 

In  speaking  of  the  temple  I  mean  the  Mission  at  San  Xavier. 
She  was  em])loyed  by  the  priest.  She  could  .«peak  Spanish  and 
Papago.  I  did  not  know  her  father.  Mrs.  Berger  who  lived  out 
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there  in  the  early  clays  is  my  half-sister.  Mrs.  Berger  and  Teodora 
were  not  friends. 

Examination  hv  Mr.  Fraser: 

I  know  that  she  was  half  Spanish  and  half  Papago  be- 
25*)  cause  everybody  knew  that  and  everybody  said  that  she  was. 

I  did  not  know  her  father.  Her  mother  was  a  Mexican. 
I  have  heard  her  speaking  Papago  to  the  little  Indians  there.  They 
understood  because  they  answered  her.  I  do  not  speak  Papago. 

Examination  bv  Mr.  Reid: 

During  the  time  that  I  lived  there  I  ate  amongst  them,  went  with 
them  and  plaved  with  them.  When  they  talked  I  understood  a 
few  words  because  I  never  liked  to  talk  Papago,  but  in  that  time  I 
did  know  a  few  words. 


Pui*suant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  (icroniiiio  Herrera  was  duly  taken  through  an  interpreter  at 
Tucson,  Arizona,  on  the  16th  day  of  February,  1022,  on  behalf  of 
the  plaintilf,  which  was  introduced  and  contained  evidence  as  follows. 


Direct  examination  bv  Mr.  Reid: 

‘‘My  name  is  ( leronimo  Herrera.  1  reside  here  in  Tucson.  1  am 
<S5  veal's  old.  When  1  was  small  T  lived  at  San  Xavier,  ten  years. 
1  was  living  in  Tucson  when  the  railroad  came.  I  lived  and  knew 
Teodora  Trojel  at  San  Xavier  In'fore  the  railroad  came  to  Tucson. 
M'hen  1  first  knew  her  1  was  15  veal's  and'  she  was  about  S.  I 
knew  her  father.  He  was  a  Paj^ago  named  Chico  Tijeras.  I  knew 
Don  (^uien.  I  knew  ho  was  captain  and  bossed  all  the  Papagos.  1 

knew  the  children  in  the  family  of  Teodora  when  she  was  a  child. 

«  _ 

The  oldest  was  Rafaela,  a  boy.  Jose  Maria  was  next,  then  Teodora 
jind  the  youngest  was  Alcaria.  Three  girls  and  a  boy.  The  mother’s 
name  was  Sedma.  She  was  no  relation  but  we  called  her  Aunt.” 


Cross-examination  bv  Mr.  Fraser: 

“Teodora ’s  mother  was  only  married  once.  I  only  saw  her  with 
one  husband,  Chico  Tijeras.  who  was  married  to  her.  T  knew  her 
in  San  Xavier  where  she  got  married.  I  don’t  know  if  she  was  a 
Avidow  with  children  when  she  came  to  San  Xavier,  but  I  think  they 
were  the  children  of  Chico  because  I  knew  them  all  there  and 
257  worked  with  them.  All  were  born  when  I  first  came.” 

“Con  Quicn  said  himself  that  he  was  head  man  of  all  the 
Papagos.  and  all  the  Papagos  around  there  told  me.  They  could 
talk  Spanish  j)r(‘tty  well.  Those  were  those  at  San  Xavier.  I  never 
talked  to  anv  others  about  Con  Quien.” 

Pursuant  to  the  lii-st  .«ti])ulation  herein  referred  to,  the  deposition 
of  Fabian  Aguirre  was  duly  taken  through  an  intei-preter  at  Tucson, 
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Arizona,  on  the  16th  day  of  February,  19*22,  which  was  introduced 
and  contained  evidence  as  follows. 

Direct  examination  bv  Mr.  Reid : 

Fabian  Aguirre  is  my  name.  I  live  in  Tucson,  and  was  born  and 
raised  at  San  Xavier.  I  have  spent  my  life  at  San  Xavier,  and 
Tucson  and  know  no  other  place.  Teodora  Trojel  was  my  aunt. 
I  knew  her  well.  Her  father  was  a  Papago  and  her  mother  ^Iexican. 
Teodora  spoke  the  Papago  and  Spanish  language.  I  just  knew 
Con  Quien  by  sight,  never  met  him  but  saw  him  about  3  times. 
When  I  saw  him  he  was  in  the  middle  of  a  ring  where  they  were 
having  a  round-up  of  men.  When  the  Papagos  get  together  they 
form  a  ring.  He  was  the  head  man  because  he  was  the  only  one 
who  spoke.  No  one  ever  told  that  he  was  head  man.  I  have  never 
been  out  in  the  Papago  country,  never  out  of  Tucson  or  San  Xavier. 

Cross-examination  by  Mr.  Fraser: 

I  am  54  years  old.  I  went  to  live  at  San  Xavier  when  I  was  young 
and  lived  there  more  than  20  years.  I  wan  living  in  Tucson  in 
1880.  Teodora  was  my  grown  aunt  when  I  first  rememlier  her. 
She  was  the  sister  of  my  father.  Her  father  was  not  living  when  I 
first  knew  her.  All  I  know  as  to  who  her  father  was  is  what  1  luive 
heard.  I  don’t  know  if  her  mother  was  married  more  than  once. 
She  spoke  Papago,  because  I  heard  her  talk  it  lots  of  times.  I  don’t 
know  Papago  and  didn’t  undei’stand  what  she  was  saying.  Quite 
a  few  of  the  Indians  at  San  Xayier  spoke  Spanish.  When  Teodora 
was  talking  no  part  of  the  conyersation  was  Spanish.  It  was  all 
Papago. 

258  (There  is  no  page  70;  mistake  made  in  numbering  i)ages; 
this  for  printer’s  information.) 

259  “Q.  You  don’t  know  whether  Teodora,  if  she  knew  Papago, 
knew  much  or  little  of  it,  do  you?  A.  I  think  she  spoke  a 

little,  not  much,  but  a  little.” 

All  I  know  about  Con  Quien  is  that  T  saw  him  there  3  times  stand¬ 
ing  in  a  ring  talking  to  people.  It  was  he  because  the  Papagos  who 
talked  Spanish  told  me  so.  I  neycr  talked  to  Papagos  about  him. 
T  stayed  each  of  the  three  times  from  beginning  to  end  until  eyery- 
thing  was  oyer.  I  did  not  understand  but  went  to  listen  because 
they  were  all  at  a  round-up.  They  invited  us  to  hear.  All  day  they 
stood  there.  Con  Quien  spoke  all  day.  No  one  else  spoke.  He 
would  go  out  and  come  hack.  The  only  meetings  I  was  at  at  were 
these  three.  The  meeting  started  at  the  time  the  sun  rose  and  lasted 
all  day  until  sunset  and  Con  Quien  spoke  all  the  time.  They  all 
would  listen  and  he  would  do  all  the  talking.  The  others  would  ask 
nothing.  They  would  go  out  for  dinner  and  come  1  ack.  .My  rela¬ 
tives  and  the  peo])le  at  San  Xavier  knew  very  well  that  Teodora  was 
half  Papago.  At  these  meetings  they  would  rest  and  smoke  and 
lay  around  and  come  up  and  talk  again. 
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l*iii*«uant  to  tlie  first  stiimlation  liorciii  ref(*rre<l  to,  tho  diposition 
of  Chia^o  was  duly  lakiii  on  la*half  of  defendant  at  Santa  Itosu 
School  house,  Fehruary  10.  102*2,  through  Iluiih  Norris,  acting  as 
interjjreter,  whieh  deposition  was  introduee<l  hy  the  plaintitf  and 
contained  evidence  as  follows. 


Direct  examination  hv  Mr.  Fra.^er: 

('hiago  is  my  name.  1  live  at  Aneuam.  I  don't  know  my  ag(‘, 
hut  rememher  when  the  railroad  eame  to  Tucson.  1  was  a  ^rown, 
married  man  then  hut  had  no  ehildien.  1  was  horn  and  raised 
rijiht  there  at  Aneu;am.  1  had  a  lield  there.  Aceordinu:  to  early 
Fapano  custom  tla*  fields  helonu:  to  th(‘  whole  family.  1  never  heard 
of  a  Fapa^^o  .<ellin.L:  his  land.  The  villages  nev(*r  had  any  houiularii-s 
or  lines.  When  the  railroad  eame  to  Tucson,  Jose  Luis  was 
200  chief  at  the  one  village*  of  Aneiiam.  I  heard  about  (  on 
(^uien,  he  was  also  a  ehitJ’  at  his  own  village.  They  had 
chiefs  at  the  villages,  lie  lived  at  (^uitae.  In  old  days,  if  any¬ 
thing  important  came  up  the  chief  would  call  a  meeting  to  talk 
it  over.  1  some  times  attended  and  listened,  hut  never  spoke  there. 
1  never  heard  of  a  meeting  called  to  consider  whether  Luis  should 
.sell  the  land  around  .Vnegam,  about  the  time  the  railroad  came  to 
Tucson. 

“(T  Thev  sav  now  that  in  that  vear  Luis  and  a  number  of  other 

chiefs  went  to  Tucson  and  sold  to  a  white  man  called  Hunter  one 

half  of  a  large  piece  of  land  around  here.  Did  you  ever  hear  of 

that?  A.  I  never  heard  anvthing  about  it.  I  never  heard  of  it.'’ 

* 

“Q.  They  say  that  at  the  same  time  Luis  gave  a  white  man  a 
paper  that  gave  him  a  right  to  go  into  the  white  man’s  court  and 
bring  a  suit  about  all  the  land  around  here.  Did  vou  ever  hear  of 
that?  A.  No,  I  never  heard  anything  a’  out  it.” 

There  was  never  any  council  meeting  that  I  ever  heard  of,  to  con¬ 
sider  anything  of  the  kiinl.  According  to  Paj>ago  custom,  if  Luis 
had  wanted  to  sell  scene  of  the  land  around  Anegam,  he  would  not 
have  done  so  without  calling  the  people  together.  He  could  not  sell 
any  part  alone.  If  he  had  called  a  meeting  I  would  have  heanl 
about  it.  In  those  old  days,  houses  at  Anegam  were  made  mostly 
of  grass,  somi'tirnes  made  of  limbs  of  trees,  they  began  to  build  adobe 
hou.<es  recently.  Fapagos  didn’t  have  any  live  stock  yc'ars  ago.  At 
Anegam  thev  had  mightv  few.  just  reeentlv  thev  have  cattle  and 
horses. 

In  those  old  days  .<ome  ])0o])le  at  Anegam  might  have  had  (»ne 
pony,  now  they  have  many.  Some  of  the  families  then  had  no 
cattle  at  all  but  now  they  liave  cattle.  I  am  a  full  bloocl  Fapago 
Indian. 


201  Cro.ss-examinalion  bv  Mr.  Deid : 

I  was  sitting  here*  and  heard  the  testimony  of  Jose  Ignacio  the 
witne.'^s  who  just  )»rc*e«‘d(*d  m(\  'I'lie  Papago  people  claim  to  own  all 
the  land  as  far  north  a*^  Moueh-mo.  and  down  to  the  Mexican  border. 
All  that  land  belongs  to  all  of  them.  I  never  took  any  part  as  a 
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member  of  the  council  or  assistant  cai)tain  or  chief  in  the  allaiis  of 
my  village. 

Examination  hv  Mr.  Fraser: 

In  the  old  days  the  Papagos  sometime  spoke  of  Kaicheemuck  as 
Santa  Rosa — sometimes  they  would  say  Santa  Rosa  when  speaking 
among  themselves. 

‘^Q.  Which  village  did  they  mean  hy  that?  A.  All  these  little 
villages  around  here.” 

“Q.  If  you  were  speaking  to  a  Papago  from  Tecolote  in  those  days 
and  he  asked  you  what  village  you  lived  in  what  would  you  tell  him? 
A.  I  would  say  Santa  Rosa.” 

I  live  in  Anegam  now  and  there  when  the  railroad  came  to  Tuc.^on. 
If  the  man  from  Tecolote  wanted  to  know  where  I  lived,  I  would  tell 
him  mv  home. 

Pursuant  to  the  fii*st  stipulation  herein  referred  to  the  deposition 
of  Jose  Pablo  was  duly  taken  on  behalf  of  defendants  (introduced 
hy  plaintiff)  through  Hugh  Norris,  Papago  interpreter  at  Sily- 
narki,  February  14,  1922,  and  contained  evidence  as  follows: 

Direct  examination  by  Mr.  Fraser: 

Jose  Pa^Jo  is  my  name;  I  live  here  sometimes  and  sometimes  at 
Achi.  I  am  a  full  blood  Papago  Indian,  55  years  old.  I  was  a 
grown  man  when  the  railroad  came  to  Tucson.  I  was  once  a  chief 
at  Achi;  I  am  now  Keeper  of  the  Smoke.  Luis  was  chief  at  Achi 
when  the  railroad  came  x\t  the  time  Nanakimald  was  chief  at 
Kiacheemuck.  x\t  the  same  time  Hudunyik-shon  was  chief  at 
Anegam — each  one  was  chief  of  his  own  village  alone.  Luis,  who 
was  chief  at  Achi,  was  mv  uncle — he  is  dead  40  vears  now. 
202  I  know  Con  Quien — he  was  chief  at  Vinumkirk.  I  don’t 
believe  he  was  head  chief  of  any  other  village — he  was  not 
head  chief  of  all  the  Papagos.  I  never  heard  of  Luis,  Con  Quien 
and  the  other  chiefs  meeting  at  Tucson  to  give  a  white  man  named 
Hunter,  papers  to  sell  part  of  the  Papago  lands  around  Achi  and 
Kiacheemuck  or  to  give  Hunter  the  right  to  go  into  the  white  man’s 
court  and  bring  a  suit  about  these  lands.  In  those  days  the  chiefs  did 
not  act  by  themselves.  They  would  call  the  people  together  and 
talk  about  it.  I  never  heard  of  any  meeting  called  in  those  days 
at  Achi  or  in  any  of  the  villages  nearby  to  discuss  selling  the  Pa¬ 
pago  lands  or  bringing  this  suit  in  the  white  man’s  court.  I  was 
living  at  Achi  when  the  railway  came  through.  I  never  seen  Luis, 
my  uncle;  I  have  never  heard  him  say  anything  about  a  meeting 
with  other  chiefs  at  Tucson.  I  have  heard  about  it  ju.st  recently 
from  somebody;  there  is  much  talk  about  it  at  Achi  but  nobody 
.«eems  to  know  anvthing  about  it.  I  never  beard  of  anvbodv  who 
knew  anything  about  these  hapi)enings  at  Tuc.son.  In  the  early 
days  Papagos  would  never  use  the  term  Santa  Rosa — they  would  call 
it  in  Indian  “Achi.”  If  talking  to  other  peoj)le  they  would  say 
Achi.  I  have  a  field  in  Achi.  According  to  Papago  custom  the 
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chief  aiul  council  would  not  have  power  to  sell  my  fields — they  would 
not  do  that.  I  never  heard  of  a  Papaj^o  selling  his  lan<l.  No  Pa- 
pa^o  village  that  I  know  of  has  any  boundary  lines  1  etween  its  land 
and  the  land  of  any  other  village.  Cattle  roam  where  they  please — 
this  was  all  true  in  the  old  days — then  the  Papagos  had  very  few 
horses  and  cattle.  They  lived  in  houses  of  grass.  In  those  days 
each  chief  had  a  council  to  helj)  and  advise  him. 

“Q.  Did  he  ever  call  a  meeting  of  the  whole  village  if  an  im¬ 
portant  thing  came  up?  A.  They  would  get  together.’’ 

The  meetings  did  not  ha])pen  at  regular  times.  They  would  get 
together  any  time — then  there  were  a  few  Papagos  at  Achi  who  sjK)ke 
Spanish — none  of  them  talked  English. 


2G3  Cross-e.xa  mi  nation  hv  Mr.  Reid: 

There  was  never  a  meeting  at  San  Xavier  or  Tucson  about  the 
time  the  railroad  caiiu'.  1  never  iK^ird  of  anv  meeting  with  (’lui 
Quien  and  the  other  chiefs,  either  before  or  at  the  time  the  rail¬ 
road  came.  If  there  had  hei  n  a  meeting  of  such  importance  I  would 
have  heard  about  it,  hut  I  never  hejird  about  any  such  thing.  In 
all  my  life  I  never  heard  of  a  meeting  of  the  chiefs  of  the  Pajiago 
country  at  'Fucson  or  San  Xavica*.  1  knew  (’on  (^uien  well.  1  was 
never  at  Vinumkirk.  I  first  heard  of  this  suit  when  a  man  who 
lived  at  (Jold  came  here  and  was  talking  about  it — he  talks  a  little 
Papago  but  not  nnu*h.  1 1  is  name  was  Tom  Day — he  and  another 
American  m.an  came.  It  may  be  abfiut  iS  years  ago,  it  is  (|uite 
a  little  while,  and  ever  since  that  time  the  people  have  talked 
about  this  matter  in  and  around  Santa  Ro.-a  country.  None  of  them 
knew  what  it  was.  I  have  been  to  Sells  often — I  was  not  at  the 
meeting  4  years  ago.  My  uncle  was  living  and  he  went  over. 
People  referring  to  these  villages  around  here,  say  it  in  Tmlian. 
hut  if  asked  hv  Mexicans  thev  would  sav  Santa  Rosa.  Mv  fields 

ft.  ft  ft  • 

belonged  to  my  grandfatlu'r  and  to  my  father,  who  is  dead.  Tom 

Dav  and  the  other  American  came  to  see  me  there  at  Achi — thev 

^  • 

talked  to  me  alone — I  don’t  know  if  they  talked  to  other  people 
at  that  time.  Some  of  our  peo])le  stay  here  at  Silynarki  to  look 
after  the  cattle  the  vear  round  and  othei-s  go  back  to  the  fields  to 
do  farming.  1  start  from  Silynarki  at  noon  and  I  get  to  .\chi 
later  in  the  afternoon. 

“Q.  Do  the  Pa]»pago  peo])le  claim  all  the  country  between  Achi 
and  Silvnarki.  A.  Yes.  and  some  f)f  this  wav,  and  all  around  here. 

•  ft 

“Q.  Does  the  country  all  around  here  belong  to  the  j)eople  of 
Achi  and  Silvnarki?  A.  Yes. 

ft 

‘‘(J.  Don’t  some  of  this  country  around  here  belong  to  the  Imlians 
living  at  Sells?  A.  Indians  like  we  are? 

(J.  Yes.  A.  They  have  their  land  there  on  that  side 
2t»4  just  the  same  as  we  do  lu*r(‘. 

il.  They  have  their  land  down  there  just  the  same  as  you 
do  here?  A.  Yes.  sir. 

Q.  They  have  their  land  on  the  other  side  of  Oximo?  A.  Yes, 
I  don’t  know  where  that  is. 
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Q.  And  the  village  that  is  called  Goxniuik,  the  people  of  that 
village  have  their  lands  around  that  village,  do  they?  A.  Yes. 

And  the  i)eople  arund  Viiiuinkirk  have  their  lands  around 
Vinunikirk.  do  thev?  A.  Yes. 

Q.  And  the  people  around  San  Miguel  have  their  lands  around 
San  Miguel,  do  they?  A.  Yes,  it  is  that  way. 

That  includes  both  the  Helds  and  the  grazing  land  for  the 
cattle  and  horses,  does  it?  A.  Yes. 

il.  And  you  people  try  to  keep  your  horses  and  cattle  on  your 

lands  and  those  j)eoj)le  try  to  keep  their  hoi*ses  and  cattle  on  their 

lands,  do  thev?  A.  Yes,  we  look  for  them  that  way  if  thev  come 

V  '  V  «  C' 

in  and  mix,  they  get  out  that  way  and  we  go  after  them,  and  they 
go  after  them.”  *  *  * 

‘‘Q.  Ihd  Con  Quien  think  he  was  chief  of  all  the  Papago  people? 
A.  Yes,  he  mav  heli(‘ve  that  hut  that  was  not  the  wav  of  it,  the 
peo])le  never  believed  it — he  died  soon  after  the  earthquake.” 

The  ])eople  at  Achi  believe  that  the  whole  country  belongs  to 
Achi — they  believe  that  the  whole  people  own  the  country.  A  man 
can  come  from  Anegam  and  settle  close  to  Achi  and  anywhere  he 
feels  like,  if  he  wants  to.  The  cattle  of  the  people  of  Quijota  range 
along  with  those  of  the  people  of  Achi.  The  cattle  all  mix  up — 
they  don’t  have  to  ask  anyone.  They  go  to  the  roundups  and  get 
the  cattle  and  bring  them  here  and  try  to  keep  them  here  so  that 
they  can  have  them  close  around  here  and  not  get  too  far  away.  The 
people  from  other  villages  would  not  stop  them  from  straying 
2Ho  or  grazing  as  far  as  they  wanted  to.  The  cattle  of  the  different 
villages  mix  together  on  the  range.  No  one  else  has  a  right 
to  interfere  with  my  fields  at  Achi.  We  don’t  know  anything 
about  a  dividing  line  between  the  villages.  People  from  Anegam 
could  come  and  have  a  field  at  Achi.  I  am  a  kind  of  chief  at 
Achi.  If  a  man  at  Anegam  came  to  Achi  and  wanted  to  take  up 
a  fi(‘ld  he  would  not  came  to  me  about:  he  would  go  and  plant 
anywhere  he  saw  fit.  The  people  could  go  anpvhere  and  have  their 
fields  there. 

“Q.  The  people  of  Anegam,  Achi,  Akchin  and  Kiacheemuck 
consider  themselves  one  peoj)le,  do  they  not,  and  go  any  place  they 
want  to  in  these  different  villages?  A.  Yes. 

(J.  Hut  they  don’t  go  off  to  some  other  village  like  Tecolote, 
San  Miguel  or  Quijotoa,  do  they?  A.  No,  they  never  go  there. 

Q.  And  if  a  ]^erson  from  Achi  wanted  to  move  down  to  San 
Miguel  and  have  his  field  down  there  he  would  go  to  see  the  Governor 
of  San  Miguel  and  have  his  permission,  would  he  not?  A.  The 
(*hief  at  San  Miguel? 

Yes.  A.  No,  he  would  just  go  there. 

(j.  Hut  they  never  do  go  there  do  they?  A.  No. 

(^.  Do  the  |)eople  of  Anegam,  Achi,  Akchin  and  Kiacheemuck 
mix  around  and  go  to  the  different  villages,  do  they  not?  A.  Yes, 
right  around  there,  they  are  close  together  there. 

i}.  Those  villages  are  all  practically  one  settlement,  are  they  not? 
A.  Yes,  they  believe  they  are  a  little  different  villages. 
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Q.  And  they  helicve  that  the  people  of  these  villages  have  their 
winter  homes  at  Ounalik.  Comohahi,  and  Silvnarki  and  Covered 
Wells,  do  they  not?  A.  Yes. 

(^.  And  the  people  of  these  villages  believe  that  all  this  eountry 
around  Conialik.  Covered  Well.  Silynarki,  Comahabi,  Aehi,  Akchin, 
Anegam  and  Kiaeheeimiek  belongs  to  these  people,  do  they 
not  ? 

2()b  A.  Yes,  thev  believe  that. 

%/ 

(^.  .\nd  you  try  to  kirp  your  eattle  and  horses  of  the  [)eople 
that  live  in  these  villages  in  (hat  district,  do  you  not?  A.  Yes. 
where  they  have  water  they  try  to  keep  them  there. 


Mr.  Fraser: 


Q.  Has  Aehi.  Kiacheemuck,  Akchin  and  Anegam  each  a  chief, 
or  liave  they  one  chief?  A.  They  liave  a  sc'parate  chit'f. 

(^.  Has  each  his  (ovu  council,  or  is  there  one  council  for  all 
of  the.'ie  villages?  A.  If  th(*v  have  a  small  matlta-  the  village  couneil 
would  get  together  and  talk  about  it.  If  they  have  an  imi)ortaut 
thing  all  the  villages  would  get  together." 

Some  of  the  peo]>le  of  Aehi  move  away  to  other  jdaces  to  make 
liekls.  Half  of  the  Aehi  peo))le  have  gone  to  San  Xavier — they  are 
living  there  ])ermanently  now. 

According  to  (he  Papago  )>eo]>le.  does  all  this  country  around 
here  and  between  here  and  Aehi  belong  to  the  people  of  Aehi  and 
the  villages  just  arouml  it  or  to  all  the  Papago  people?  A.  They 
believe  it  belongs  to  all  of  them." 

We  don’t  know  anything  about  miles. 


Mr.  Reid:  A 
from  water. 


cow  can 


range 


a  half  (lav’s  travel  in  each  direction 


“Q.  You  Si\y  that  in  the  villages  of  Anegam,  Aehi,  Kiacheemuck, 
and  Akchin  when  anything  of  importance  comes  uj)  affecting  all 
the  j)eople,  the  peo])le  of  tho.^e  villages  get  together?  A.  They 
would  all  get  together. 

(2.  Would  all  the -people  get  together,  or  just  the  leading  men 
get  together?  A.  The  leading  men  would  get  together. 

*2(>7  Q.  Would  the  captains  of  all  the.<e  villages  come  to  the 
meeting?  A..  Yes.  they  would  all  come. 

Q.  When  you  get  together  in  that  kind  of  a  meeting,  the  eaptain 
of  what  village  is  the  head  man  of  such  a  meeting?  A.  The  chief 
at  Aehi. 

Q.  Is  that  the  village  you  live  in?  A.  Yes. 

Q.  Then  you  are  head  chief  of  th(‘.<e  villages,  when  a  matter  of 
importance  comes  u])  affecting  all  the  peo])le  of  these  villages,  are 
vou?  A.  Yes.  I  believe  I  am  the  chief. 

Q.  Has  it  alwavs  been  that  wav — the  chief  of  Aehi  when  a  matter 
affecting  all  the  ])eople  would  come  up — that  the  chief  of  Aehi  would 
be  the  head  chief?  A.  Yes.” 
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.  All  the  land  around  where  the  Papagos  live  belongs  to  all  of  them. 
It  1  las  been  so  always.  All  the  people  believe  and  think  that.  It 
is  about  4  years  ago  that  1  became  chief  at  Achi.  Before  I  becaw/e 
chief  I  was  a  leading  man  of  the  council  for  a  long  time — I  always 
attend. 


Mr.  Fraser: 


The  Papagos  are  very  fond  of  their  country — anything  regard¬ 
ing  the  sale  of  land  would  be  important.  There  would  be  a  great 
talk  about  it.  I  never  heard  of  the  sale  of  the  land  before  Thomas 
Day  told  me. 

“(J.  In  the  old  days  if  there  was  something  im|)ortant  came  uj) 

and  the  people  of  these  four  villages  met,  would  the  chief  of  Kiachee- 

muck  ever  call  them  together?  A.  They  met  at  Achi. 

().  Did  thev  alwavs  meet  at  Achi?  A.  Yes.” 

^  *  * 

Just  lately  they  had  meetings  at  Kiacheemuck  or  Akchin  called 

hy  their  chief.  If  the  chief  at  Kiacheemuck  calls  a  meeting,  it  is  he 

who  tells  them  what  thev  have  to  discuss.  He  then  would 

% 

2<)<S  he  the  man  to  lead;  but  the  man  who  decides  the  matter,  if 
it  is  left  to  one  man,  would  be  the  head  man  or  chief  of  Achi. 


Plaintiff  read  into  the  evidence  extracts  from  a  letter,  dated  Tuc¬ 
son,  Arizona,  August  31,  LSoO,  from  John  Walker,  United  States 
Indian  agent.  New  Mexico,  to  A.  If.  Greenwood,  Commissioner  of 
Indian  Affairs,  Washington,  D.  (’.,  the  material  parts  of  which  are 
as  follows: 


“The  Pima  ami  Maricojai  Indians,  living  upon  the  (fila  liiver, 
and  in  ])uel)los  or  villages  number  some  1,500  *  *  *  ''Phe 
Papagos  speaking  the  Pima  language  very  well,  were  originally  a 
))art  of  the  same  tribe,  number  .some  800,  and  women  and  children, 
some  2,500  or  3,000,  and  living  in  i)ueblos  south  of  Tuc.son.  ♦  *  * 
They  dress  in  citizeirs  dress,  and  seem  more  inclined  to  civilization 
than  anv  tribe  I  have  visited  during  the  last  two  vears  of  mv 
agenev.” 


Also  extracts  from  a  letter,  dated  November  10,  1857,  written  at 
Washington,  D.  C.  hv  Svlvester  Mowrv  to  J.  W.  Denver,  Commis- 
sioner  of  Indian  Affairs,  Washington,  D.  C.,  as  follows  (8ylvo.ster 
Mowrv,  Lieutenant,  U.  S.  A.)  : 


‘T  have  the  honor  to  submit  to  you  the  following  facts  in  rela¬ 
tion  to  the  Indian  tribes  of  the  territory  known  as  Arizona,  or  the 
Gadsden  Purcha.^e.  *  ♦  ♦  xhe  Pimas  have,  I  am  informed, 

a  Spani.di  title  to  the  lands  they  occupy.  *  *  *  'yijg 

country  occu])ied  by  the  wild  tribes,  was  expre.ssly  declared  to 
be  public  domain.  *  ♦  *  Xhe  Papagos  inhabit  other  villages 

south  of  the  (Jila.  Their  habits  are  the  stune  as  tho.«e  of  the  Pimas, 
and  they  may  he  classed  with  them.  *  ♦  ♦  They  were  classed 

by  the  S])aniard  100  years  ago  among  the  partially  civilized  Indians, 
entitled  to  hold  lands,  and  they  claim  their  present  location  under 
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a  Spanish  title — j)rol>al)ly  an  AlcaMc  urant.  ♦  *  *  Thcj’  arp 

at  present  extremely  anxious  about  the  tenure  of  their  lands,  and 
empiire  of  all  Amerieaiis  who  have  visited  their  villages  whether 
thev  will  be  allowed  to  remain.” 

ft 

To  the  introduetion  of  whieh  the  defendants  ohjeeted;  grounds, 
immaterial,  irrelevant,  and  perfeetly  useless;  objeetion  overruled 
and  exception  noted. 

Also  extracts  from  a  letter  written  at  Tuc.son,  Arizona,  July  10, 
1874,  bv  K.  A.  Wilbur,  V.  S.  Indian  Auent,  and  addressed  to  lion- 
orable  Commissioner  of  Indian  A  flairs,  as  follows: 


‘JOO  '*!  would  most  resj)ectfully  beg  leave  to  call  your  attention 
to  the  fact  that  something  must  he  doiu*  toward  securing  to 
these  Indians  the  reservation  for  which  they  ask.  or  in  lieu  thereof, 
that  title  be  given  them  to  the  lands  tlu'v  claim,  and  their  admit¬ 
tance  to  citizenshi})  of  the  U.  S.,  lie  consi^lercd  at  once.  As  their 
mining  property,  together  with  the  different  water  holes  which 
thev  claim  will  eventuallv  he  taken  from  them,  i.  e.  I  am  fearful  of 
it.  and  would  ask  the  necessary  steps  be  taken  to  secure  to  them 
what  is  rightfully  theii*s.” 

w  ft 


Also  extracts  from  a  letter  written  at  Tucson,  Arizona,  by  R.  A. 
Wilbur.  V.  S.  Indian  Agent,  August  o.  1.S74,  to  Honorable  Kdward 
Ih  Smith,  Commissioner  of  Indian  Affairs,  Washington,  1).  C.  as 
follows: 


‘‘The  claimants  are  foreigners,  not  citizens  of  the  V.  S.,  who  have 
.squatted  upon  the  aforesaid  sections  of  land,  thereby  crowding  off 
the  Indians  who  have  occu])ied  and  farmed  at  various  seasons  this 
land  from  time  immemorial.  ♦  *  *  j  it  an  act  of  great 

injustice  to  these  Indians  to  again  cut  off  {mother  portion  from 
their  most  valuable  tillable  ground,  as  tlie  amount  of  agricultural 
land  is  small,  in  comparison  to  the  grazing  portion.” 

(Speaking  of  San  Xavier,  at  which  place  the  reservation  was 
cre{ited  in  1874.)  To  the  introduction  of  the  last  extract  defend¬ 
ants  objected  {\s  incom]>etent  and  irrelevant;  ground,  the  region  is 
remote  from  the  hmd.  in  tluit.  San  X{nier  is  only  1)  miles  from 
Tucson,  whereas  the  land  in  controversy  is  80  miles  to  the  west. 

Also  extracts  from  a  letter,  dated  October  80.  1870,  at  Tucson, 
Arizona,  written  bv  John  W.  Cronvn.  to  Honorable  E.  P.  Smith, 
Commissioner  of  Indian  Affairs,  W{ishington,  1).  C.,  as  follows: 

‘T  respectfully  state  that  the  Papago  Indi;ms  are  living  in  21 
villages,  each  village  is  governed  by  one  gTe{{t  ca])tain,  he  having 
some  4  to  0  subordinate  chiefs  under  him.  e{ich  of  these*  chiefs  repre¬ 
senting  from  7)  to  .lo  famili(*s.  Through  this  me;ins  I  find  there 
are  1,000  families  besides  a  large  number  of  Papag<>s  who  do  not 
live  in  any  village.” 

Also  extracts  from  a  letter,  dated  May  27).  1874.  from  H.  A. 
Wilbur,  S.  Indian  Agent  to  Hon.  Commi.ssioner  of  Indian  Affairs, 
Washington,  D.  C.  (Speaking  of  the  Papagos  he  says:) 
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“They  are  an  intlustrious  and  agricultural  people,  and  have 
always  been  at  i>eaee  and  in  harmony  with  their  American  and 
Mexican  neighbors.  Furthermore,  tliese  Indians  are  self-sustain- 
iufx  iind  have  a  knowled<j;e  of  both  the  laws  and  customs  of 
*270  civilized  peo])le,  and  are  already  in  my  opinion  siifliciently 
advanced  in  civilization  to  he  admitted  as  citizens  of  the 
United  States.” 

Also  extracts  from  a  letter,  written  May  31,  1.S76,  at  Pima  Reser¬ 
vation,  Arizona  Territory.  l)y  Charles  Hudson,  U.  S.  Indian  Agent 
to  J.  Q.  Smith,  Commissioner  of  Indian  Affairs,  in  which  he  says: 

‘‘On  the  Pa))ago  Reservation  I  find  affairs  much  more  compli¬ 
cated,  Mexicans  ate  now  occupying  farms  within  its  limits  and 
using  the  water  privileges  rightfully  belonging  to  and  absolutely 
n'quired  by  the  Indians,  whilst  thous^mds  of  Mexican  stock  are 
being  grazed  upon  its  best  acres,  the  Indian  cattle  being  crowded 
from  its  ])astures  or  into  dejiressions  remote  and  inconvenient. 
1'he  Mexican  claim  is  ha.'^ed  merely  upon  the  occupancy  of  tin* 
land  for  years  and  some  rights  .-^aid  to  have  been  originally  derived 
from  the  Indians.  Imt  th(‘v  a|)pear  to  have  no  legal  title,  there 
are  no  records  of  such  claims  in  the  Land  Oflice,  and  I  recom¬ 
mend  in  accordan(*(*  with  th('  request  niade  hv  the  Indians  at  two 
separate  councils  that  these  .M(‘xicans  should  he  requested  to  l(*avc 
the  reserve,  and  reasonable  notice  (say  of  0  months)  given  them 
during  which  to  dispose  f)f  theii'  presimt  crops  and  remove  their 
stock.” 

(The  above  refei’s  to  the  sjime  reservation  of  San  Xavier,  hut  is 
written  from  th(‘  Pima  Reservation  100  miles  north  beyond  Tasi 
Grande.)  To  the  introduction  of  which  defendants  objected: 
grounds,  immaterial  and  too  far  away  from  the  present  consideration, 
objection  overruled;  exception  noted. 

Also  extracts  from  a  letter  dated  March  14,  1800,  written  from 
Tucson,  Arizona,  by  Thomas  C.  Devin,  Lieutenant  Colonel  8th 
('‘avalry,  battery  P>rig.  Gen'l  W  S.  Army,  commanding  District  to 
George  W.  Dent,  Supt.  Indian  affairs,  Arizona  Territory,  as  follows: 

“The  Papago  tribe  of  Indians  located  south  of  the  Mission  of 
f^an  Xavier  and  extending  south  and  west  for  100  miles  along  the 
8'onf)ra  line  have  for  vears  been  friendlv,  hut  of  late  the  encroach- 
merit  of  settlers  on  their  land  have  rendered  them  discontented,  and 
during  the  past  season  their  actions  and  movements  caused  great 
uneasiness  in  this  vicinity.” 

To  the  introduction  of  which  defendant  objected;  grounds,  in¬ 
competent,  ii’relevant,  and  immaterial;  overruled;  exception. 

Also  extracts  from  a  letter,  dated  April.  1803,  by  Clias.  D.  Poston 
to  Win.  P.  Dole,  Commissioner  of  Indian  Affairs,  Washington,  D.  C. 

(Col.  Po.ston  was  Supt.  of  Indian  Affaii-s  at*  one  time.  This 
271  letter  contains  an  acknowledgment  of  notification  of  ap¬ 
pointment  as  Superintendent  of  Indian  Affairs  in  Arizona 
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and  appears  to  have  been  written  before  he  took  ofTiee.  The  letter 
is  a  certified  copy  taken  from  the  original  in  the  archives  of  the 
Indian  Office  of  the  Interior  Department.) 


“The  Papagos  inhabit  that  triangular  space  of  arid  land  bounded 
by  the  Santa  Cruz,  (lila  and  Colorado  Rivers  and  the  Mexican 
boundary  line.  Their  fii-st  and  principal  village  is  at  San  Xavier 
<lcl  Rac,  a  church  erected  by  the  Jesuits  in  1608.  *  *  *  \^  the.'se 

Indians  were  found  in  possession  of  the  soil  they  cultivated  and  have 
maintained  themselves  there  continuouslv  ever  since,  it  would  seem 
equitable  that  their  rights  should  be  recognized  by  the  Government 
of  the  r.  S.  They  are  naturally  anxious  on  this  subject,  and  an  al¬ 
lowance  of  land  and  adjustment  of  boundanes  at  an  early  day  may 
avoid  ditliculties  and  complications  with  Americans  who  may  ig¬ 
norantly  or  maliciously  encroach  upon  their  ancient  ])o<sessions. 
*  *  *  The  Pa])agos  within  our  jurisdiction  live  in  18  dilfcrent 

villa  gcs,  and  are  estimated  as  follows: 


Bv  Mr.  Reid: 


“He  then  gives  an  e.<timate  of  the  population  of  the  18  villages, 
running  from  2o0  to. oOO  to  a  village,  witli  a  total  of  (>,800  .‘jouIs.  ami 
.«]»(*aks  of  Santa  Rosji  as  having  400  souls,  and  does  not  speak  <*f 
.\negam.  Achi,  Ak-Chin,  and  these  little  villages  we  claim  are  Santa 
Ro.<;i.  We  f)frer  that  for  the  purpose  of  showing  that  at  that  early 
<lav  thcs(‘  littl(‘  villages  com[>rised  Santa  Rosa.  Thes(‘  bonndaric*' 
UH'iitioned  include  the  Papago  country  ami  the  Ihma  country  also.*’ 
“They  wa^h  considerable  gold  in  the  rainy  season,  which  com¬ 
mences  in  June  and  lasts  2  or  8  months.  *  *  ♦  They  have  gr(‘at 

anxii'ty  and  uneasiness  on  this  subject,  and  the  inauguration  of  civil 
gmcrnment  in  .\rizona  seems  a  fit  time  to  determine  what  vitnv  tb** 
Government  will  take  of  these  i>eo])le,  what  rights  accord  them,  ami 
wliat  policy  pursue.  ★  ♦  *  agent  for  the  Papagos  ought  to 

be  a]>point(‘d  to  rc'side  at  the  Mission  of  San  Xavier  d(‘l  Bac.  whei(‘ 
their  ]uincipal  chief  lives.  The  present  chiefs  of  thes('  tribes  have 
more  than  ordinary  intelligence,  and  during  my  residence*  in  that 
country  were  fr(*(juently  guests  at  my  table,  behaving  them.<elv(*s 
with  commendable  politeness  and  pro])riety.  *  *  *  Xow  baving 

given  this  slight  sketch  of  the  Indian  trilee  coming  within  my  suuer- 
intemlencv  it  Wcomes  necessars'  to  understand  clearlv  mv  own  rights. 


f»owers  and  duties  in  regard  to  them.  *  *  *  Have  I  authority 

to  make  treaties  by  which  reservations  may  be  segregated  from  the 
public  domain  for  their  use,  and  annuities  guaranteed  to  tlu'm  for 
relinquishing  their  title  to  all  else?” 


To  the  introduction  of  which  the  defendants  obieete<l  on 
272  the  ground  incom|>etent.  irrelevant  and  immaterial  becausi^ 
Poston,  at  that  time  was  not  an  olficer  of  the  Government  at 
alb  He  was  writing  from  Xew  York  and  this  letter  was  not  from 
oflieial  knowledge,  but  such  knowledge  as  came  from  persons  re¬ 
siding  in  Arizona;  overndod;  exception  noted. 
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Also  extracts  from  a  letter,  dated  August  12,  1865,  from  M.  O. 
Davidson,  Special  Agent  to  Wm.  P.  Dole,  Commissioner  of  Indian 
Affairs,  Washington,  D.  C.  at  follows; 

“The  Papagos  were  originally  from  the  same  stock  as  the  Pimas 
and  the  Marieopas.  These  tribes  speak  a  common  language,  which 
is  conceded  to  be  the  ancient  Aztec  tongue.  The  last  named  tribes 
are  acknowledged  l)v  the  Papagos  to  be  ‘Parientes’  i.  e.  friends  and 
brothers.  The  Papagos  represent  that  portion  of  the  original  people 
who,  while  oeeupying  the  anc'ient  seats,  .submitted  with  docility  to 
the  teachings  of  the  .Jesuit  mi.^sionaiies  and  embraced  the  Christian 
faith,  to  which  they  conscientiously  adhere;  as  a  community,  they 
have  made  a  very  consiihuahle  advance  in  the  arts  of  civilized  life. 
After  their  conversion  from  ]>aganism,  as  a  personal  distinction, 
the  Papago  cut  his  hair  short  round  the  neck,  below  the  ears,  and 
adopted  the  hat,  in  coutra.<t  with  the  unconverted  Pima,  who  wears 
hair  of  great  length,  braided  in  .'Strands,  that  reach  below  the  middle 
nf  the  back.  The  Pa|)agos  are  probably  des<*ended  from  tbe  most 
ancient  occu])ants  of  the  coutiueut  of  whom  we  have  any  knowledge. 
Their  traditions  rc'aeli  back  to  a  bigb  anti(]uity,  circumstantial  a.*^ 
to  details,  thougb  obscure  as  to  dates,  tbeir  unwritten  chronicles 
embrace  the  epochs  of  the  (*reatiou  of  man,  the  occurrence  of  a 
univensd  deluge,  and  tbe  coming  of  tbe  Spaniards.  *  *  * 

The  sacred  mountain  and  village  of  Saiita  Posa  is  a  mecca  to  the 
Pai>agos.  .\ccording  to  tli(‘  ancient  l(\g(‘nd,  after  the  (Ireat  Spirit 
had  formed  the  earth  ♦  *  ♦  foregoing,  with  many  other 

interesting  traditiotis  r(*laling  to  llw'  conquest  were  gathered  ])i’in- 
cipally  from  the  relations  of  Ccni  Quien,  the  intelligent  chief  of  the 
central  Papagos.  and  through  the  tran.riation  of  Mrs.  W.  II.  Tonge, 
of  C{dmadi.  *  *  *  Although  many  of  the  Indians  speak  the 

Sjami.di  language,  they  aie  very  n'luctant  to  do  so.  *  *  *  The 

Papago  country  (‘Xtiaids  from  tb(‘  (Jila  on  the  north  to  the  Sonf)ra 
bord(*r  on  the  .'^outh,  and  from  th(‘  Santa  Cruz  Piver  on  the  east  to 
the  California  (bilf  on  th(‘  west.  *  *  ♦  This  place  is  the  res¬ 

idence  of  their  ‘(iovernador’  or  head  chief,  Don  .lose  Victoriano 
Solor.^ic.  Tie  is  an  int(“llig('nt  and  worthy  man.  lie  has  the  welfare 
of  his  [)eopl(‘  at  heart,  and  is  rc'spected  ('qually  by  Americans  and 
Mexicans.  *  *  *  So  far  as  I  can  learn,  they  will  be  l)etter 

plea.‘^d  to  retain  pos.^ession  of  tiu'ii*  own  little  villages  and  valleys, 
and  unite  in  forming  a  central  government  at  Sati  Xavier. 
278  to  which  each  community  will  send  delegates  yearly  to  de¬ 
liberate  u|)on  tbe  common  welfare  and  [)a.«s  such  laws  and 
ordinances  as  the  condition  of  tbe  ])eople  may  require.  *  *  ♦ 

Tbe  status  nf  tbe  Pa])agos  with  respect  to  tbe  soil  ought  to  be  de- 
termincHl  in  a  way  that  no  injustice  will  be  done  to  tbem.  Tbe 
Mexicans'  laws  based  upon  tlie  laws  of  tbe  Indians,  promulgated  by 
tb(*  kings  of  S'pain.  recognized  tlie  Indians  as  subjects  or  citizens, 
and  in  mf>.«t  ca.'^C'S  eontirm('(l  to  them,  wherever  they  ix'side  in  fixed 
communities,  tbe  titles  to  tbe  lands  where  they  lived.  Tbe  Spaiiiards 
never  made  treaties  with  tbe  Indians,  nor  extinguished  their  title 
to  the  land,  nor  did  thev  in  any  way  recognize  them  as  independent 
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nations.  Those  who  now  hv  the  tian.'=rer  of  the  political  sovereignty 
of  the  country  find  themselves  upon  American  soil  and  surrounded 
hv  Americans  look  for  at  least  a  measun'  of  rccognitirm  of  their 
rights  equal  to  that  which  they  (‘iijoyed  under  tin*  <lespotie  govern¬ 
ment  of  Sjiain.  In  my  oj)inion  we  must  regard  thcMii  as  American 
eitiz(‘ns,  and  under  certain  ecuiditions.  entith'd  to  all  th(‘  ])rivileg(‘s. 

Manv  are  suttieicaitlv  advane(Ml  to  umkastand  their  duties  and  ex- 
«  • 

ereise  their  rights  as  such.  *  ★  *  j  ^yj|]  vontun'  to  .siy,  that 

these  peo]>le.  from  their  intelligence,  tludr  morality,  and  the  man¬ 
ifestation  of  all  the  rcMpiisite  epialifieations,  are  quite  as  much  en¬ 
titled  to  the  privileges  referred  to,  as  the  majority  of  the  Mi'xiean 
jK>pulation  who.  hy  virtue*  of  the  treaty  e>f  annexation,  were  trans- 
fe*rre‘d  to  the  prf>te‘etieni  e>f  the  Amerie^an  tlag.  In  a  few  words,  eon- 
lirm  their  pe>.<se*.';sion  te)  the  lamls  they  oee*upy.  hy  the  title  of  ]»re- 
e‘mi>tion,  estahlishing  suitable  mete'S  and  hounds  the're'te).  not  inte*r- 
fering  with  the  white  se*ttlements.  *  *  *  ]f  inquire  into 

th(*ir  e*harae‘teristie‘s  as  a  people,  we  shall  lind  that  they  are  agii- 
e*nlturali.<ts  te>  an  extent  suflieient  to  supply  their  sim])le  wants.  At 
times  they  have  pr<Mlue*(‘d  a  surnlus  for  the‘ir  less  fortunate  white 
nedglihors.  As  warriors  and  soldiers  the'v  have  for  age's  maintained 
their  pejsitie)n  against,  the  hostile  Apaehe's;  as  rhri>itian<  they  haxe* 
fe)r  two  hundre'd  years  remained  the  humhle.  hut  faithful  ehseiph's 
of  the  e-hui’e*h.  *  *  *  In  ae*e*ordane*e‘  with  the'  sti|nilations  of  the* 

e*e>uneil  eef  .^an  Xavier  elel  Ihie  in  January  last,  they  raise'd  anel  held 
re'aely  for  the*  tie*ld  ir)0  warriors.  The  various  Papago  e^hie'fs  plae*(‘d 
their  yeeung  me'U  at  my  elisposal.  *  *  *  latter  .‘;ervie*e*s 

1  eetfered  the'in  *200  Papago  anel  tame  Apae*he  warrie)rs.  having  he'tai 
authe)rizpd  to  do  so  hy  the  chiefs  them.'jclve^.  *  *  *  \| 

Xavier  de*l  Pae  the  residence  of  the  principal  e-hief.  Deal  Je»se  A’^ietori- 
ano  Se)loi-.<e.  are  loe*ateel  SO  families.” 


Mr.  Fraser:  Just  at  that  point,  if  you  like,  anel  with  yenir  per- 
mi.^siem.  T  will  ])ut  in  .«ome  of  the  rest  of  that  same  h'tte'i*.  with 
regarel  to  the  e*ontention  of  the  plaintiff  that  all  four  of  the  village's 
mentioned  in  the  Santa  Kosa  regieai  were  a  unit,  or  are  to 
274  he  consielered  as  such.  lie  savs: 

‘‘At  San  Xavier  del  Rac,  the  re.«idence  of  the  principal 
chief.  Don  Jf)se  A'ictoriano  Solorse  are  located  SO  families.  The 
following  villages  are  also  under  his  immediate  jurisdiction.’’ 

Then  follows  a  li.«t.  among  which  is  “Ana.”  which  may  or  may 
not  he  Anegam.  I  elon’t  know.  And  then  Acachin.  whie*h  is  oh- 
viou.*ily  Ak-Chin.  And  then  further  on  he  says:  “Captain  An- 
a.stacio  governs  at  Santa  Rosa.”  And  then  at  another  idace.  “Cap¬ 
tain  Con  (^uien  governs  .«even  villages.’’  the  names  of  which  he  gives 
among  which  is  Cocachinit,  which  I  suhmit  is  probably  Kiachec- 
muck. 

Also  extracts  from  a  letter,  dated  Xovemher  .‘10.  ISS.").  Pima  Indian 
Agency,  from  Roswell  G.  Wheeler.  V.  S.  Indian  Agent  to  John  1^.  C. 
Atkins,  Commissioner  of  Indian  Affairs,  Washington,  D.  C.  as 
follows : 
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‘‘In  reference  to  my  rej>oil  dated  Xovem})er  19,  188o,  in  which 
I  stated  that  the  cliicf  Koon  Kan  had  hcen  nanoved  by  me  for  the 
icason  uivtai  and  that  notice*  liad  been  s(*rved  upon  the  parties  en- 
^a<i(‘d  in  cuttinu;  and  haulinu;  wood  from  the  lands  claimed  by  the 
raj*a<j;o  Indians,  I  have  further  to  report  that  1  was  visited  yester¬ 
day  by  a  delepition  of  Pa])aj;os  who  infornu'd  me  that  the  Amer¬ 
icans  at  (^uijotoa  mines  and  in  Tucson  have  taken  it  upon  them¬ 
selves.  ele)uhtless  thinkinji  that  they  will  suere'enl  in  j^ettin^  me  out  of 
the*  way  hy  ieme>val,  te)  infe>rm  Ke)e)n  Kan  that  paj^ers  will  he  received 
fi‘e)m  Washintite)!!  re'instatinLi:  him  as  e*luef,  anel  lie  has  at  once  reas- 
sume  d  the  aulheirily  he*  he'feu'e*  helel.  Koon  Kan  has  oreat  influence 
e>\e-r  many  eif  the  Indians.  He  has  le»ld  them  they  are  fools  to  listen 
te)  the  a^e*nt  or  to  talk  e)f  ohi'vimj;  V.  S.  Law.  *  *  ♦  Xow  Koon 

Kan  must  he  ai're*ste‘«l  an<l  hi’e)ULiht  to  the  au:e'ne*y  anel  the  Tnelians 
plainly  sheiwn  that  the  chie'f  is  imt  .o;reate‘r  than  the  Government.’ 


>> 


Also  extrae'ts  from  another  letter,  elateel  at  the  Pima  Agency, 
.Ai-izona.  Neive'inher  19.  ISS,").  from  Koswell  G.  Wheeler,  to  J.  D.  C, 
.\tkins.  Ce)mmissie)ner  e)f  Inelian  A  Hairs,  as  feillows: 


“1  maele  a  the)rough  inve'stiiiatiou  ameaig  them  as  to  the  facts  in 
the  e*e)ntie)V(‘rsy  he‘twe*«*n  tlu'm  ami  the  man  Heihhs  repeirteel  in  letter 
ahe)ve‘  re'fe'rreel  to.  The  statemie'ut  was  made*  hy  e)ne  Inelian  anel  cor- 
reihorate'el  hv  manv  e)the‘is.  that  he*  was  he)in  and  had  always  liveel 

•  •  t/ 

at  e)r  ne*ar  this  spring.  That  pe-rhaps  two  yeais  age)  he  shut  up  his 
house*,  putting  his  ge)e)ds  and  ule'ii'^ils  in  a  e*e‘llar  anel  went  to  the 
wliral  coiintrv  on  the  (ula  to  we)ik  in  the  harvest  fielels;  was  absent 

t 

]M  i*ha])S  twe)  months.  On  his  re'turn  he*  fe)und  that  Dohhs  had  torn 
his  lK)Use  elown,  taken  the*  matei-ial  away,  anel  was  using  it  in 
huileling  a  fe  ne-e.  ami  was  eligging  a  we*ll  at  the  siele  of  the 
*27”)  spiing.  *  ♦  *  I  askeel  him  hy  what  authority  or 

I’ight  ho  preteneleel  to  e-laim  this  well.  lie  replied  that  he 
had  le)cateel  it  as  a  mill-site  feir  mining  pui])e)ses.  ( Speaking  of  another 
plae*('.  he  says;)  ‘Ileie  are*  several  natunil  wells  anel  near  these  a 
number  ftf  other  villages.  One  of  these  wells  was  taken  up  some 
two  e)r  three  years  ago  hy  an  American  in  the  usual  fraudulent  man- 
ne'r  perfoimeel  in  Arizona,  hy  locating  a  mining  mill  site,  uneler  the 
t)re'tense  that  some  mine  is  near.  *  *  ♦  Here  a  number  of 

Imlians  gathereel.  anel  one  of  them  stateel  and  the  others  corroborated, 
that  when  the  American  first  came  to  take  up  this  well,  he  met 
him  there  anel  told  him  that  it  was  his.  and  showj^l  him  his  branel 
Ufion  a  tree  at  the  side  of  the  well.  Put,  e)f  course,  this  did  not 
count  with  the  American  citizen,  who  .says  an  Indian  has  no  right 
to  .‘1  (*ountry  which  they  have  always  oecupied  for  ages  before  tbe 
first  white  man  anpeared  there,  and  that  the  Inelian  should  be  driven 
away  anel  placcfl  upon  a  reseryation.’  ” 


Mr.  Fraser:  There  is  a  part  of  this  letter  I  want  to  call  your 
Honors  attention  to.  On  page  9  of  that  letter  he  says  as  follows: 

“Ai  riving  at  Quijotoa  the  point  referred  to  in  my  letter  of  Sep¬ 
tember  23rd,  1885,  I  found  that  the  prime  origin  of  their  trouble 
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wfis  one  Koon  Kan.  wlio  pietcnded  or  did  up  to  the  time  that  I 
arrived  there  to  he  chief  of  all  the  Papagos,  even  claiming;  that  he 
was  chief  of  the  Pimas.  as  well.  As  a  matter  of  fact,  this  Koon  Kan 
is  a  conceited  half  wit,  knowing  just  enough  to  be  a  dangerous  man, 
and  has  made  me  and  the  Papagos  untold  trouble,  by  his  interfer¬ 
ence  with  the  agents  and  making  it  his  business  to  oppose  everything 
proposed  for  the  advan.cement  or  for  the  benefit  of  the  Papagos.  On 
all  occasions  he  has  told  them  to  pay  no  attention  to  the  agent,  his 
a<lvice  or  orders;  that  he  was  their  commander,  to  not  obey  the  laws 
of  the  r.  S..  nor  send  any  childien  to  schools;  to  have  nothing  to 
do  with  Americans.  At  the  same  time  he  was  himself  always  hang¬ 
ing  about  mining  camps  and  begging  from  the  Americans.  He  also 
told  them  that  he  was  a  Mormon,  doubtlejss  having  keen  proselyted 
so  far  as  his  evil  mind  was  able  to  comprehend  anything  and  advis¬ 
ing  them  all  to  join  the  Mormons  and  do  as  they  di<l.  I  found  that 
h(‘  had  been  dealing  with  the  Americans  to  the  extent  of  selling 
olf  to  them  all  the  wood  within  10  miles  of  this  mining  cam|>>  and 
pocketing  $1.00  a  cord  for  it.  I  called  all  his  people  uj)  so  that  they 
might  hear  what  I  said  to  him.  ami  told  them  that  I  wanted  them 
to  hear  every  word.  'I'hat  1  was  th('ir  agent  and  represented  as  such 
the  (iovernment  of  the  V.  S. ;  that  I  had  had  trouble  with  him  ever 
since  arriving  in  the  eountrv.  now  over  4  vears;  that  I  had  now 
come  for  tlu*  purpose  of  disposing  of  him;  that  1  <lid  not  think  he 
kiu'w  anything,  hut  that  if  he  ever  had  he  must  have  forgotten  it 
years  ago;  that  he  was  chief  no  more.” 


‘27<)  Al.<o  extracts  from  a  letter  written  at  Tucson,  (ladsden 
Purchase.  New  Mexico,  January  It),  I80S.  from  John  Walker, 
Imlian  Agent,  to  J.  W.  Oenver.  Commissioner  of  Indian  Affairs, 
as  follows: 


*  *  for  a  meeting  of  the  chiefs  et-.,  of  the  Papago  Indians 

eommeneing  charges  preferre<l  jjgainst  them  for  having  murdered 

several  citizens  of  the  Territorv.  *  *  ♦  ]  ^y\\\  enclo.«e  vou 

*  • 

a  copy  of  a  letter  I  received  from  the  Prefect  at  Altar,  Mexico. 
*  *  *  Their  (lovernor  of  a  mender  lodges  at  San  Xavier  Mis¬ 

sion  h  miles  from  this  j)laee  seems  to  he  doing  very  well;  he  is  .‘^ow- 
ing  and  pre  paring  for  a  croj).  he  .«e(‘ms  to  be  a  very  prudent  sensible 
fellow,  and  promi-'^ed  me  that  he  would  notify  all  their  chiefs 
j)romptly  and  would  attend  himself,  and  do  all  he  could  to  have 
justice  done  as  the  wish  of  their  chiefs  are  to  live  at  peace  with 
whites.*’ 


To  the  introduction  of  which  defendant  objected;  grounds,  irrele¬ 
vant  and  immaterial;  overruled;  exception. 

Also  extiacts  from  a  letter  written  at  Tuc.son,  Gadsden  Purcha.'^e, 
New  Mexico,  l>eeember  lo.  1857,  from  John  Walker  to  J.  W.  Den¬ 
ver.  (’ommissioner  of  Indian  Affaii's,  as  follows: 

*  *  the  Pa]>agos  number  about  3,500  and  more  scattered 

and  there  are  some  charges  preferred  again.'st  some  of  their  people 
who  are  said  to  have  murdered  some  innocent  Americans  within  the 
last  few  months,  which  information  never  reached  me  until  a  short 
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time  since.  I  have  notified  tlie  head  chief  of  that  tribe  to  bring 

all  his  captains,  chiefs,  to  this  i)lace  in  January  so  as  to  have  an 

in\Ts(igati(ni  of  their  conduct,  *  *  *  the  headmen  are  very 

fearful  of  war  with  the  whites  as  all  they  have  is  a  little  stock  and 

thev  think  that  will  all  be  taken  from  them.  Old  citizens  here 
« 

think  they  will  act  honesty  in  an  investigation  of  the  charges  that 
are  made,  which  I  hope  will  be  and  without  any  difficulty.’’ 

Objection  by  defendants  as  irrelevant  and  immaterial;  overruled; 
exception. 

Also  extracts  from  a  letter  written  at  Altar,  Deeember  23,  1857, 
from  Jose  M.  Redonda,  to  John  Walker,  transmitted  to  Commis¬ 
sioner  of  Indian  Affairs  Januarv  10,  1858. 

4/  ' 


‘‘As  a  public  functionary  of  this  District  *  ♦  ♦  j  believe  ex- 

]>edient  to  advise  you  that  the  aggressors  are  two  Pa])ago  Indians  of 
the  rancheria  of  Pirigua  commanded  by  an  Indian  called  Boca  Negra 
(Black  Mouth)  who  according  to  information  I  have  received  by 
holding  a  council  with  the  governors  ])crtaining  to  Mexican 
*277  Territory  which  for  this  jmrpose  took  ])la(*e  a  short  time 
since  in  this  village  was  a  participant  in  the  deed  or  con- 
ceal(Ml  the  aggressors  when  it  was  ])ro])osed  to  punish  them  by 
another  Indian  (lovernor  helonging  to  Mexican  Territory  who  before 


the  denunciation  of  the  houndary  was  subject  to  the  jurisdiction 
of  Pirigua  to  which  the  aforesaid  aggressor  belonged  on  account  of 
the  circumstance.  ♦  *  *  Having  pointed  out  the  pcipetratoi’s 

(J  the  crime  which  you  wish  t(>  punish,  it  rcanains  for  me  to  point 
out  the  means  of  apprehending  them  which  my  experience  has 
taught  me  to  he  the  best.  It  is  to  secure  the  chief  Boca  Prieta  and 
dejnive  him  of  his  liberty  until  he  through  his  agents  deliver  up  to 
you  the  aggressoi’s.  Th(*n  you  can  have  an  examination  and  j)uni9h 
those  who  are  guiltv.  ♦  *  *  j  .^jg^  inform  vou  that  the 

princijial  chief  of  the  Pa|)ago  tribe  r(‘sid(\<  in  the  village  of  Peti- 
(juito  and  has  no  command  ovit  the  Indians  who  occupy  the  terri¬ 
tory  of  the  17  S.,  the  name  of  this  chief  is  Don  Jose  Lisarraga.” 


Objection  by  defendants  as  irrelevant  and  immaterial;  overruled; 
ex('e]>tion. 

Also  extracts  from  a  letter  written  at  Tucson.  Ga<lsden  Purchase, 
New  Mexico,  Fe’  ruary  10.  1858,  from  John  Walker  to  J.  W.  Denver, 
C’ommisioncr  of  Indian  Afi'airs. 


“My  council  with  the  Pa[)ago  tribe  of  Indians  held  at  this  place, 

c1os(m1  on  the  30lh  ultimo  and  thev  seemed  well  satisfied  with  the 

«• 

result,  I  talked  very  kind  to  them,  there  were  14  of  their  pueblos 
r(‘presented  by  captains,  governors,  etc.  and  4  that  were  not.  One 
of  those  not  re|)iesented  was  where  these  men  lived  who  committed 
the  minder.  ♦  ♦  *  they  sceaed  to  understand  their  obligation 

to  the  American  ])eople  and  their  laws,  *  *  *  several  of  their 

ca])tains  brought  small  parcels  of  gold  dust,  say  $10,  $12  and  $13 
worth  and  sold  it  and  say  if  they  had  suitable  ])icks  etc.  they  could 
do  pretty  well  though  water  is  very  scarce  in  their  country.  *  *  * 

Colonel  James  Douglass  who  lives  at  the  Sopia  Silver  Mines  near 
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some  of  their  villages  siys  their  eoimlrv  is  veiy  dry  and  of  a  dry 
season  they  liave  to  sutler  or  steal  and  sometimes  they  do  steal. 
’*'’*'*  The  piiehh)  of  San  Xavier  some  h  miles  from  Tucson  is 
a  very  ]>retty  place  and  they  have  ^ood  land  and  animals  to  work 
their  fields  on  which  they  sow  wheat,  barley  and  plant  corn,  T  have 
visited  them  .several  times  and  they  seemed  to  he  doin^  ver\’  well  ami 
are  m>t  sf>  much  disp(»sed  to  hejj;  as  the  Pimas,  Maricopas  whose 
numher,  etc..  I  will  <;ive  you  in  our  ne.xt  mail,  I  will  make  an  effort 
to  ascertain  their  numher  and  grades.  According  to  the  best  account 
J  could  get  from  the  Papagos  they  have  800  men  and  women  and 
about  l.oOO  but  Colonel  Douglass  .says  there  are  at  least  one-fourth 
more,  he  has  lived  near  them  for  several  vears  and  thev  seem  to 

fc/  ^  — — — 

have  great  confalcnce  in  what  he  tells  them.  ♦  ♦  ♦  The  old 

chief  .said  he  wouM  do  his  best  to  take  those  murderers  and  if  he 
couM  not  get  them  he  would  assist  the  troops  in  taking  them. 

278  Keport  by  Sylvester  Mowry  to  lion.  Charles  E.  Mix,  Com- 
mi.<si(;ncr  of  Indian  Affairs,  dated  Sept.  24,  1858. 

‘‘I  have  at  last  got  .‘something  definite  in  regard  to  the  Pima  and 
Papago  Indians’  title  to  their  lands.  It  appears  that  at  the  close 
of  the  Paj>ago  rebellion  in  Sonora  some  time  about  1840  under  the 
l(‘adership  of  (IciHual  Candosa  reservations  were  assigned  to  the 
Papagos  and  their  titles  to  these  lands  made  complete.  The  lands 
tliev  occupy  in  Arizona  are  utterly  worthless  for  cultivation,  and 
they  shouhl  he  changed  at  once.  It  is  a  general  fact  in  reference  to 
all  the  Indians  of  Arizona,  that  they  must  cultivate — depredate — or 
starve.  ♦  *  ★  q'lie  Pimas  have  occupied  their  lands  from  time 

immemorial  ami  their  title  has  been  recognized  successively  by  the 
Kings  of  Spain,  their  viceroys,  in  Mexico  by  the  General  Govern¬ 
ment  and  the  State  of  f^onora.  *  *  *  Report  in  relation  to  the 

Pimas  and  Papago  Indian  title  to  character  of  their  lands,  the  want 
of  a  knowledge  of  those  Indians  by  the  New  Mexico  Supt.  etc.  etc.” 

Objected  to  by  defendants  as  not  an  official  report,  as  incompetent 
and  immaterial ;  overruled ;  exception  ;  defendants  move  to  strike. 

Certificate  of  Lieut.  A.  B.  Chapman  About  the  Issue  by  Agent  Colonel 

John  Walker  of  Supplies  to  the  Papagos  about  January  27,  28,  and 
29,  1858. 

“I  certify  that  about  the  27th,  28th  and  29th  of  January,  1858, 
I  was  in  Tucson,  New  Mexico,  in  command  of  Company  K,  First 
Dragoons  attending  an  Indian  Council  of  the  Papago  Indians  as¬ 
sembled  by  Colonel  John  Walker,  Indian  Agent  at  Tucson,  to  in¬ 
vestigate  a  case  of  the  murder  of  one  or  more  American  citizens  re¬ 
ported  murden'd  in  their  country  and  for  other  purposes.  These 
Indians  were  for  .‘several  days  assembling  and  remaining  necessarily 
in  Tucson  for  .‘several  days  at  the  Council  the  Indians  present  num¬ 
bered  several  hundred;  *  * 

Objected  to  by  defendants  as  irrelevant  and  immaterial;  over¬ 
ruled  ;  exception. 
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(Counsel  for  plaintiff  thereupon  read  tlie  following:) 

Letter  of  C.  II.  Lord  from  U.  S.  Indian  Agency  at  Tubac  to  the 
Commissioner  of  Indian  Affairs  Dated  April  1,  180G 

“I  have  sent  notice  to  Jose  Lucas,  chief  of  the  Papagos,  to  meet 
me  in  council  of  May,  bringing  with  liim  the  sub-chiefs  and  head¬ 
men  of  the  diflerent  pueblos.  *  ♦  ♦  j  learned  of  the  affair  at 

once  and  immediately  sent  a  demand  to  Con  Quien  the  captain  of 
the  pueblo  to  make  restitution,  which  he  done  and  since  I  have  had 
no  complaint.  Those  at  Han  Xaxier  sent  a  delegation  to  me 
*279  a  few  days  since  with  a  complaint  of  the  Mexicans  living 
among  them,  interfering  with  their  water  rights  and  badly 
misusing  those  Indians  who  attempted  to  defend  their  rights.  I 
wrote  a  letter  to  the  Chief  requesting  him  to  take  no  summary 
measures  with  the  offending  parties,  but  to  inform  them  from  me 
officially,  that  any  further  trespass  would  result  in  the  ejectment  of 
the  offenders.’* 

Objected  to  by  defendants  as  irrelevant,  incompetent,  and  imma¬ 
terial;  overruled;  exception.  (Counsel  for  the  plaintiff  thereupon 
read  the  following:) 

Letter  from  John  C.  Dunn  to  Hon.  H.  C.  Pomeroy  and  by  Him  Re¬ 
ferred  to  the  Secretary  of  Interior  and,  under  Date  of  Oct.  8,  18G7, 
to  the  Acting  Commissioner  of  Indian  Affairs. 

“*  *  *  I  refer  to  the  Moca  Indians,  who  have  ever  been  and 

are  now  friendly  with  the  whites  as  much  so  perhaps  as  the  Pimas  or 
Papagos.” 

Objected  to  by  defendants  as  irrelevant  and  immaterial ;  overruled; 
exception;  defendants  move  to  strike.  (Counsel  for  the  plaintiff 
thereupon  read  the  following:) 

Letter  from  Captain  Charles  A.  Whittier  to  Gen’l  James  B.  Fry  with 
respect  to  governmental  care  of  the  Indians,  dated  June  6,  1868, 
filed  in  the  Department  of  the  Interior  Sept.  30,  1868,  and  by 
order  of  the  Secretary  referred  to  the  Commissioner  of  Indian 
Affairs  for  his  information. 

“The  Papagos  in  the  southern  and  southwestern  part  of  the  terri¬ 
tory  are,  like  the  tribes  last  mentioned,  industrious,  and  like  them 
friendly  to  us  and  hostile  to  the  Apaches.  Nothing  is  done  by  our 
Government  for  them.” 

Objected  to  by  defendant  as  irrelevant  and  immaterial ;  overruled ; 
exception.  (Counsel  for  the  plaintiff  thereupon  read  the  follow¬ 
ing:) 

“Report  Transmitted  by  Col.  George  L.  Andrews,  Supt.  of  Indian 
Affairs  for  the  Territory  of  Arizona,  to  Honorable  E.  S.  Parker, 
Com.  of  Indian  Affairs,  dated  Sef)t.  8.  1869,  and  reporting  2,000 
acres  under  cultivation  by  the  Papago  Tribe  of  Indians  with  4,000 
bushels  of  wheat  raised  valued  at  $4,800;  5,000  bushels  corn  raised 
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valued  at  $0,000;  500  liushel^  bean?  raised  valued  at  $000;  150 
pumj>kius  valiu*<l  at  $150;  0,000  horses  owned  valued  at  $00,000; 

200  work  oxen  owikmI  valued  at  $1,000;  1,000  other  cattle 
280  owned  valued  at  $20,000.’’ 

Objected  to  by  defendants  as  irrelevant  and  immaterial;  overruled; 
exception.  (Counsel  for  plaintitf  thereupon  read  the  following:) 


Letter  from  Joseph  S.  Wilson,  (Commissioner  of  the  (leneral  Land 
Ofiice,  to  IlonorabU*  Kli  S.  Tarker,  (,'(»mmi.<sioner  of  Indian  Af¬ 
fairs,  l)ated  November  1(),  IStiO. 


‘dmjuiries  having  been  made  at  this  olliee  relative  to  the  Indian 
title  in  certain  parl'^  of  the  territory  of  Arizona  1  have  the  honor  to 
enclose  herewith  a  map  of  .siid  territory  with  reipiest  that  you  will 
indicate  thereon  that  portion  of  the  same  in  which  the  Indian  title 
has  been  extinguished.  In  reply  aeeom])anying  the  enclosed  map 
be  j)leased  to  r(‘f(‘r  to  this  letter  as  *(J’  by  its  date. 

I  am,  very  respectfully  your  obedient  servant. 

JOSEPH  8.  WILSON, 

Coinitiiifb'iuncr.’ 


(Counsel  for  i)laintill  thereupon  read  the  following)  : 

Letter  from  ('aj)tain  F.  V).  (Irossman,  Fnited  States  Special  Indian 
Agent,  to  (’oloiul  (leorge  L.  Andrews,  Supt.  of  Indian  Alfairs, 
Arizona  Territory.  Dated  Dee.  .*>,  LSGh. 


*  *  The  Papago  Indians  are  and  have  been  for  years  past 

the  best,  most  industrious  and  civilized  Indians  of  Arizona,  thev 
embraced  the  Christian  faith  vears  ago  ami  strietlv  adhere  to  it; 
thev  are  and  have  alwavs  betai  on  the  most  friendlv  terms  with  the 
whites  and  Mt'xieans.  many  spi'ak  the  Spanish  language  lluently; 
the  tribe  has  from  time  to  tinu*  rendered  valuable  services  by  seout- 
ing  against  the  hostile  Aj»aehes  and  altogether  no  Indians  of  this 
territory  have  a  strongi'r  elaim  upon  the  fostering  ease  of  the  (Gov¬ 
ernment  than  the  Papag(»s.  The  Pa]>agos  number  nearly  7,000 
souls  and  roam  over  a  large  tract  of  country  extending  from  the 
(iila  Uiver  southward  to  the  Sonora  lint's  ami  from  the  Santa  Cruz 
River  westward  to  tin*  Culf  of  California.  Most  of  this  country  is 
a  waste  desert,  but  wbt'rever  naturt*  ba^  provided  water,  no  matter 
how  simdl  the  stream,  thert'  can  lu'  found  the  Pa])ago  industriously 
at  work,  with  ]>oor  tools  cultivating  the  .<oib  Many  of  the  mountain 
valleys  in  their  country  contain  small  villages  and  in  many  instanees 
they  have  constructed  large  tanks  which  overtlow  during  the  rainy 
season.  The  water  thus  gained  th(*y  hinband  carefully  and  conduct 
it  by  means  of  acequias  to  tlu'ir  fields.  Many  of  them,  howevc'r,  <lo 
not  cultivate  the  soil  but  gain  an  bom'^t  livelihood  by  day  laljor, 
some  are  skillful  masons  and  all  excel  in  tlu*  manufacture  of  coarse 
pottery  ware.  A  number  of  Pa]>agos  gatbered  years  ago  around  the 
Catholic  Mission  of  San  Xavier  del  P>ao  near  Tucson  A.  T.  cultivated 
the  Mission-Lands  and  erected  permanent  homes.  1  doubt  however 
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that  the  Government  ever  gave  them  a  title  to  the  land  so  set- 
281  tied,  for  I  nn  creditably  informed  that  both  American  and 
Mexican  settlers  have  encroached  upon  their  lands  near  the 
Mission  to  such  an  extent  that  many  Pa])agos  have  been  driven  off 
and  forced  to  seek  a  home  elsewhere.  Their  farming  implements 
are  principally  made  of  wood.  They  have  few  iron  tools,  do  not 
understand  how  to  repair  them,  and  c*ertainly  need  a  blacksmith. 
*  *  *  In  the  meantime  I  would  request  authority  to  assist  those 

of  the  Papagos  who  may  come  in  the  vicinity  of  my  agency.” 

Objected  to  by  defendants  as  irrelevant  and  immaterial ;  overruled; 
exception.  (Counsel  for  plaintilf  thereupon  read  the  following;) 

Letter  from  A.  P.  K.  Safl'ord,  (Jovernor  of  the  Territory  of  Arizona, 
to  lion.  J.  Q.  Smith,  Com.  Indian  Affairs,  Dated  Dec.  18,  1870. 

*  *  Papago  Indians,  they  are  generally  honest,  ])eaceable 

and  self-sustaining.  They  own  their  luopeity  separately  and  1 
have  long  been  of  the  opinion  that  to  break  up  this  system  of  acHpiir- 
ing  and  owning  property  and  compel  them  to  submit  to  the  usual 
mode  of  governing  Indians  on  re.<ervations  could  not  result  othenvise 
than  very  disastrous  to  them,  and  I  am  clearly  of  the  opinion  that 
they  should  be  stimulated  and  assisted  to  locate  homes  on  the  public 
domain  wherever  they  choose  to  settle.  They  now  live  in  various  parts 
of  the  country.  The  larger  portion  living  from  50  to  100  miles  west 
of  their  reservation  on  the  Santa  Cruz.  This  is  a  drv  section  of 

t ' 

country  not  coveted  so  far  by  the  whites  and  i)robably  has  been 
occupied  by  them  for  centuries.  Some  of  them  live  on  the  (iila 
Liver  and  one  has  located  and  paid  for  100  acres  of  land  and  has 
received  a  patent  for  the  same.” 

Objected  to  by  defendants  as  irrelevant  and  immaterial ;  over¬ 
ruled;  exception;  motion  to  j^trike.  ((A)un.<el  for  ])laintifl‘  thereupon 
read  the  following:) 


Letter  from  Capt.  F.  E.  Grossman,  U.  S.  A.,  S])ecial  Ag(*nt,  to  (.’ol. 
Geo.  C.  Andrews.  V.  S.  A.,  Supt.  of  Indian  Affairs.  Arizona  Terri¬ 
tory,  Dated  Oct.  31,  1870 


“A  few  days  ago  another  deputation  of  Paj)agos,  principally  from 
San  Xavier,  headed  by  Jose  Lucas  who  (Jaimed  to  be  their  ‘Gov¬ 
ernor’  visited  my  agency  for  the  purpo.<e  of  representing  that  Mexi¬ 
cans  were  encroaching  upon  their  lands  near  San  Xavier  and  that 
.«5ome  of  their  young  men  had  sold  certain  portions  of  this  land  to 
Mexicans  without  con.«ent  of  the  tribe.  *  *  *  It  is  wrong  indeed 

that  a  friendly  and  indu.'itrious  nation  like  the  Papagos  are  being 
left  without  aid  and  advice  by  the  Government.  As  re])re.<ented  be¬ 
fore  I  am  still  of  the  opinion  that  someone  should  be  empowered  to 
visit  them  ascertain  their  wants  and  attempt  to  locate  them.  By 
means  of  the  Paf)agos  who  were  here  1  hope  to  be  {d)le  to  collect  all 
the  chiefs  and  have  fixed  upon  the  20th  day  of  the  coming  month  as 
the  day  upon  which  1  shall  make  the  issue  of  goods  to  that  tribe.” 
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01>jocte(l  to  l>y  <lcfen<lants  as  irrelevant  ainl  iininaterial ; 
overruled;  exeeption;  tlefeiidaiitsl  make  motion  to  strike, 
(Counsel  for  plaintill  tliereupcm  read  the  following:) 

Letter  from  .1.  M.  Stout,  Indian  Agent,  to  ('om.  of  Indian  AIl*aii*s, 

Dated  .lulv  12,  1878. 

“You  are  prohahly  ae(juainte<l  with  the  latest  history  of  these 

Indians.  The  three  trilu's  (  I’imas,  Marieopas  and  Pa]>agns)  num- 

her  alnuit  1  1.000  .<ouls.  Thev  are  and  have  alwavs  hei'n  self-sU'tain- 

•  « 

ing  ami  have  nevt‘r  yet  cost  the  government  a  single  dollar,  for  sup¬ 
port.  They  have  always  maintained  peaeeahle  and  friendly  rela¬ 
tions  with  the  white  man  ami  trulv  hoast  that  thev  have*  never  killed 

«  • 

one  of  emr  raet*.  The  lirst  two  named  tribes  are*  farmers,  and  tin* 
latter  are  farmers  and  stock  growers.” 

()hjecte<l  to  hy  d»*tendants  as  irreh*vant  and  immaterial:  over- 
ruh'd:  exeeption.  ((ounsel  for  plaintill  thereui»on  read  the  fol¬ 
lowing:) 

Letter  of  A.  11.  Jaekson.  V.  S.  Indian  Agent,  to  Ileui.  IL  Prie*e,  (’om. 
of  Imlian  Aflairs.  Dated  March  7.  1S.S2>.  and  ('opy  of  PrnjKi^ed 
(’ontraet  Between  the  l*aj)age)s  and  the  Southern  Arizona  H.  K.  Co., 
Deferred  to  Therein. 

“We,  the  undersigii'Ml  chiefs  and  headmen  of  the  Papago  IndiaiKS 
in  couneil  assemhled  this  the  oth  day  f)f  Match.  1883,  at  San  Xavier 
del  Kae.  having  h( cn  ealhd  log(*thc*r  hy  I’.  S.  Indian  Ag(  nt.  A.  IL 
Jaekson  of  the  Pima  Agency,  Arizona,  for  the  ]uirposc  of  consider¬ 
ing  the  proposition  of  the  Southern  Arizona  IL  K.  Co.,  for  tlu*  right 
of  way  through  our  reservation  at  Xa\  ir*!’.  *  *  *  J  have  visited  the 
Papago  rt.'jei vation  and  have  lai<l  tin*  matter  lu'fore  the  chiefs  and 
headmen  who  transaei  the  husiness  for  the  Pajtago  Indians.  Tht* 
chiefs  and  headnu  n  in  couneil  a.ssemhled  readily  consented  to.  and 
signed  the  statement  which  is  herewith  enclosed  for  vour  informa¬ 
tion.” 

Ohjeeted  to  hy  d<*fendants  as  irrelevant  and  immaterial:  over¬ 
ruled:  exee])tion.  ((’ounsel  for  jtlaintill  then  read  the  following:) 

Letter  fiom  A.  B.  Ludlam.  Agent,  to  (’om.  of  Indian  Allairs,  Dated 

August  (>,  ISSO. 

“Ascension,  ('hief.  .<aid  that  he  had  reeeiv('d  8200.  afterward-  said 
$300,  receiving  half  j>ay  in  good>.  He  was  asked  what  disj>osition 
had  been  made  of  the  money.  i‘te. :  he  replied  that  it  was  shared  with 
the  Papagos.*’ 

()hjeete<l  to  l)y  defendant-,  a-  irrc'levant  and  immati'rial: 
283  overruled:  exeeption.  ((’ounsel  f<»r  ]»laintill  thereupon  read 
the  following: ) 
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Extract  fiom  Special  Orders  No.  12,  Headquarters  Department  of 

Arizona,  U.  8.  A.,  Oct.  31,  1881. 

‘‘VI.  Second  Lieutenant  S.  C.  Mills,  12th  Infantry,  now  at  Fort 
Bowie.  A.  T.  will  proceed  to  the  Papago  Indian  Resenation  via  Ft. 
Lowell,  A.  T.  and  enlist  a  company  of  25  Papago  Indians  as  scouts, 
Lpon  completion  of  this  day  Lieut.  Mills  will  proceed  with  his  com¬ 
pany  to  Camp  liuachuca  A.  T.  and  report  to  the  commanding  of- 
iicer  for  duty.  The  Quartermaster’s  Department  will  furnish  the 
necessary  transportation.” 

Objected  to  by  defendants  as  immaterial  and  irrelevant;  over¬ 
ruled;  exception.  (Counsel  for  plaintiff  thereupon  read  the  fol¬ 
lowing:) 

Copy  of  Contract  Made  April  21,  1882,  Between  C.  P.  Sykes  and 

Ascension  Rios. 

“Articles  of  agreement  between  Col.  Sykes  and  Ascension  Rios  as 
ehief  of  the  Papagos  of  St.  Xavier  Ar.  Territory  for  the  construction 
of  the  Arizona  Southern  Railroad.  1.  Right  of  road  (200)  two 
hundred  feet  wide  entering  reservation  about  1  mile  inside  eastern 
boundary  from  the  north,  thence  south  for  whole  length  of  8  miles 
coining  out  about  within  Vo  i^iil^^  of  southeastern  boundary  well 
fenced  on  both  sides  with  secure  passage  at  intervals  for  animals, 
etc.  2.  All  timber  cut  being  within  said  line  to  be  the  property  of 
the  Papagos  to  cany  off’,  and  with  the  privilege  of  selling  the  same  to 
the  Chief  of  the  R.  R.  3.  The  company  bind  themselves  to  erect  on 
a  site  selected  for  the  chief  of  the  Papagos  within  said  reservation  a 
school  house  as  they  may  desire  it  of  adobe  to  cost  $3,000.00  with  a 
view  to  greatest  eeonomy  constructed  with  suitable  windows,  doors, 
tiooring,  etc.  Any  sum  less  expended  on  the  house  shall  go  into  the 
hands  of  the  chief  of  said  Papagos  to  be  applied  as  best  said  Indian 
may  see  tit  for  the  good  of  their  people.  4.  It  is  the  desire  (d  the 
Indians  of  this  reservation  hereby  agreed  to  not  occupy  on  works  in 
the  construction  of  the  roads  nor  of  the  school  house,  any  Mexicans 
who  heretofore  have  been  or  hereafter  may  be  expelled  from  the  limit 
of  the  St.  Xavier  Papago  Reservation,  Ar.  Ter.  All  these  conditions 
to  he  complied  with  jirovided  it  meets  with  the  consent  of  the  Fed¬ 
eral  authority  at  Washington  City,  D.  C.  (\  P.  SYKES. 

RIOS  (his  X  mark ) . 

Objected  to  by  defendants  as  irrelevant  and  immaterial ;  over¬ 
ruled ;  exception.  (Counsel  for  plaintiff*  read  the  following:) 

Letter  from  A.  B.  Ludlam,  U.  S.  Indian  Agent  at  the  Pima  Agency, 
to  the  Com.  of  Indian  Affairs,  Dated  July  9,  ISSO. 

‘‘1  have  th(‘  honor  to  advise  the  Dept,  that  in  making  payment  to 
Ascension  the  Papago  interpreter  for  the  2  years  Lsiso  that  I 
284  told  him  that  his  appointment  for  the  future  was  uncertain 
until  I  could  have  instructions  from  the  Hon.  Commissioner. 

12— 4298a 
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I  stated  this  because  he  had  made  sale  of  land  and  property  upon  the 
reservation  without  any  authority  to  parties  representing  the  San 
Xavier  Mining  &  Smelling  Company  and  further  to  wait  the  action 
of  the  Department  in  the  appointment  of  a  physician.  Ascension  does 
not  speak  English ;  Spanish  and  the  dialect  of  this  tribe  alone.” 

Objected  to  by  defendants  as  irrelevant  and  immaterial ;  over¬ 
ruled;  exception.  (Counsel  for  plaintilF  read  the  following:) 

Letter  from  Win.  Troiel  to  the  U.  S.  Agent  for  Pima,  Maricopa,  and 

Papago  Indians  at  Casa  Grande,  Ar.  Ter.,  Dated  April  21,  1882. 

“That  the  Papagos  this  day  held  a  council  largely  attended  to  by 
them  at  the  hou.se  of  and  presidetl  by  their  chief  Ascension  Rios  by 
which  thev  Tor  the  consideration  of  the  erection  of  a  school  house 
this  fall  within  the  Reservation  on  a  site  selected  bv  the  chief  and 
constructed  with  a  view  of  the  greatest  economy  to  be  made  of  adobe 
with  suitable  doors,  windows,  flooring  etc.,  and  so  arranged  as  the 
chief  on  behalf  of  his  people  may  desire,  to  cost  }?3,000  provided  that 
any  unexpected  part  of  said  sum,  after  the  completion  of  the  house, 
shall  go  into  the  hands  of  the  chief  to  l)e  api)lied  to  the  best  interests 
of  his  people,  and  for  some  minor  consideration  of  their  appropriating 
the  wood  cut  within  the  line  of  the  r()ad.’  Have  unanimously  given 
their  consent  to  the  construction  of  the  Arizona  Southern  R.  R. 
through  the  eastern  boundary  of  their  reservation  north  to  south 
entering  about  a  mile  west  and  going  out  about  one  half  mile  west 
of  said  eastern  boundary  extending  for  eight  miles  200  feet  wide  to  be 
well  fenced  on  both  sides  with  secure  passage  at  suitable  intervals  for 
animals  etc.  Said  Arizona  Southern  R.  R.  Co.,  being  represented  by 
Col.  C.  P.  Sykes.  The  Papagos  through  the  chief  Ascension  Rios 
pray  that  this  agreement  may  meet  with  your  recommendation  for 
its  approval  by  the  Hon.  the  Commissioner  of  Indian  Affairs. 

I  am  sir,  most  respectfullv,  vour  verv  obedient  and  humble  servant, 

WILLIAM  TROIEL.” 

Objected  to  by  defendants  as  irrelevant,  incompetent  and  imma¬ 
terial ;  overruled;  exception;  motion  to  strike.  (Counsel  for  plaintiff 
read  the  following:) 

Report  as  to  the  Xumber  of  Indians  in  Arizona  Received  bv  the  In¬ 
dian  Office  April  22,  18(58. 

“Papagos  (Pimeria  Alta),  7,500  souls.” 

Objected  to  by  defendants  as  immaterial  and  irrelevant:  over¬ 
ruled;  exception.  (Counsel  for  plaintiff  read  as  follows:) 

285  Letter  from  Chas.  D.  Poston  to  P>iig.  Gen.  James  H.  Carlton, 
E.  S.  A.,  at  8aiita  Fe,  New  Mexico,  Dated  March  10,  1804. 

“I  must  not  omit  to  mention  bv  wav  of  commendation  that  the 

ft  • 

j)rinci])al  chief  of  the  Pajmgos,  Capt.  Jose,  u]>on  learning  our  aban¬ 
doned  comlition  with  an  alacrity  worthy  of  imitation  organized  an 
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efficient  escort  to  this  place.  *  ♦  ♦  The  Papago  chief  organized 

an  escort  for  us  to  this  place  which  if  not  so  grandly  panoplied  as 
the  dragoons/^  etc. 

Objected  to  by  defendants  as  irrelevant  and  immaterial;  over¬ 
ruled;  exception.  (Counsel  for  plaintiff  read  the  following:) 

Letter  from  M.  0.  Davidson,  Special  Agent,  to  Com.  of  Indian  Af¬ 
fairs,  dated  Sept.  5,  1865. 

“In  view  of  the  facts  set  forth  in  my  late  communication  to  you, 
I  recommend  the  following  policy  to  be  pursued  in  respect  to  the 
Papago  Indians  of  Arizona.  It  being  understood  that  these  people 
because  of  their  docility,  intelligence  and  Christianity,  are  already 
far  advanced  towards  civilization,  requiring  at  the  hands  of  the 
government,  a  treatment  and  encouragement  differing  somewhat 
from  that  usual  when  dealing  with  the  unreclaimed  savage.  1st. 
■Let  the  agent  for  the  Papago  Indians  be  instructed  to  report  directly 
to  the  Indian  Bureau.  ‘2nd.  Let  the  proportion  of  the  territorial 
appropriation  for  the  Papagos  be  expended  by  the  agent  in  con¬ 
formity  to  the  wishes  of  the  chiefs  and  council.  *  *  ♦ 

Give  the  head  chief  duly  elected  a  salary  of  $500.00  per  annum — 
and  to  the  three  subordinate  chiefs  or  captains  of  villages  a  salary 
of  $350  per  annum.” 

Objected  to  by  defendants  as  irrelevant  and  immaterial;  over¬ 
ruled;  exception.  (Counsel  for  plaintiff  read  the  following:) 

Letter  of  Chas.  D.  Poston  to  Com.  of  Indian  Affairs  dated  April  27, 

1865. 

“The  Indians  of  Arizona  need  only  agricultural  implements,  hoes, 
.spades,  shovels,  axes,  and  knives,  in  short  tools  to  work  with  and 
tlicii  let  them  work  or  starve.  They  are  able  and  willing  to  work 
and  under  the  circumstances  I  would  recommend  that  the  Supt.  be 
placed  in  possession  of  the  appropriation  and  allowe<l  to  purchase 
such  tools  as  thev  actually  need  in  San  Francisco  where  thev  can 
bo  obtained  at  reasonable  rates  adapted  to  the  people.” 

Objected  to  by  defendant  as  irrelevant  and  immaterial;  over¬ 
ruled;  exception.  (Counsel  for  plaintiff  read  the  following:) 

Portion  of  a  Letter  from  M.  O.  Davidson,  Special  Agent,  to  Com. 

and  Letter  of  Instructions  from  the  Commissioner  to  said  Davn^' 

son,  dated  Sept.  7,  1865. 

286  “According  to  Con  Quien,  the  average  number  of  ])ersons 
iu  each  family  may  be  assumed  at  five;  consequently  we  have 
(exclusive  of  the  village  of  Soiioita)  an  aggregate  po])ulation  of 
().305  Pa|)ago  Indians  located  on  American  soil.  *  ♦  *  Their 

habits  are  naturally  pacific,  and  they  willingly  cultivate  the  soil 
wherever  nature  has  given  them  arable  land  and  water  for  irriga¬ 
tion.  *  *  *  In  tlje  building  of  their  huts  they  show  consider- 
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able  skill  and  ingenuity,  while  all  the  course  pottery  used  in  the 
eountry,  both  by  whites  and  Indians,  such  as  water  jars,  milk  pans, 
etc.,  are  the  production  of  the  Indian  women.  Their  baskets  are 
made  of  the  strongest  materials  and  so  closely  woven  as  to  he  im- 
penious  to  water.  Many  of  them  possess  considerable  stock  in 
horses,  mules,  and  horned  cattle.  *  ★  ♦  Provision  will  be  made 

for  the  payment  of  a  salary  (jf  $300  per  year  to  the  duly  elected 
head  chief  of  the  Papagos,  and  t(>  three  subordinate  chiefs  of  $d50 
each  i>er  annum,  to  be  ])aid  so  long  as  they  shall  continue  friendly 
and  efficient  in  aiding  the  V.  S.  authorities  in  j)reserving  the  p(*ace 
and  in  the  improvement  of  their  peoj)le.'’ 

()bjecte<l  to  by  defendants  as  irrelevant  and  immaterial;  over¬ 
ruled;  exception.  (Counsel  for  j)laintiff  read  the  following:) 


Letter  from  A.  II.  Jackson.  V.  8.  Indian  Agent,  to  Hon.  II.  Price, 
Com.  of  Indian  Affairs,  Dated  March  7,  1883. 

“The  Papagos  arc  a  sober,  industrious  class  of  Indians  and  I  do 
not  think  too  much  could  be  said  in  their  behalf,  if  being  sober, 
industrious,  (juiot,  j)eaceable  and  honorable  should  be  encouraged 
by  the  l)e])ai1ment,  tlien  I  think  these  Indians  are  especially  en¬ 
titled  to  encourae'ement,  thev  informed  me  that  thev  have  had  no 
school  for  h  years;  *  *  *  they  should  be  encouraged  in 

their  already  advanced  stage  of  civilization  is  a  fact  that  can  be  seen 
by  the  Department  without  argument.  *  *  ’i'  chief  oc¬ 

cupation  of  the  Pa])agos,  is  farming,  this  year  however,  they  are 
prevented  from  tilling  as  much  land  as  they  desire,  on  account  of 
drought  of  188*2,  which  left  them  a  very  light  crop  and  consequently 
very  little  grain  upon  which  to  live  or  to  ])lant  this  year.  Iluring 
my  recent  short  visit,  I  fouml  that  .several  Mexicans  were  living  on 
the  Papago  lieservation.  but  as  my  official  duties  would  not  permit 
me  to  stay  longer  1  did  not  investigate  their  rights  or  claims. 

*  *  *  The  public  |)roperty  at  this  reservation  is  in  the  hands  of 

Win.  Troiel,  the  former  interpreter,  who  has  been  storing  the  proj)- 
erty  for  the  past  4  month.  ♦  *  * 

Objected  to  by  defendants  as  irrelevant  and  immaterial ;  over¬ 
ruled;  exception.  (Counsid  for  plaintiff  read  the  following:) 


Letter  from  D.  F.  J.  Hart  to  R.  (L  Wheeler  Dated  San  Xavier,  Xov. 
t),  1884,  and  Filed  in  the  Indian  Office  in  that  Year. 

287  “I  had  the  ])leasure  to  write  a  letter  to  you  for  the  chief 
Ascension  Rios  concerning  Padre  Antonio  and  the  two 
families  .<till  living  on  the  restavation.  1  am  informed  bv  other  and 
disinterested  parties  that  this  Antonio  has  been  interested  in  and 
assist(Ml  in  the  occupying  of  lands  and  houses  on  the  reservation  by 
Mexieans.  I  am  c(»nii<U  nt  that  he  is  in  league  with  Rerger  and  others 

who  have  for  .sometime  beiai  trving  to  dishearten  the  Indians  and 

«  • 

get  the  land  of  the  reservation  away  from  them.  Some  question  or 
another  comes  up  every  day  and  the  Indians  not  knowing  what 
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to  do  often  come  to  me.  I  advice  tliem  as  far  as  I  can  but  there  are 
some  things  which  will  ic(|iiiic  looking  into.  I>ergcr  is  a  nuisance 
and  I  believe  he  is  at  the  bottom  of  the  greater  part  of  all  the  trouble 
here  and  made  bolder  by  those  who  encourage  him  by  saying  they 
will  see  him  well  suited  here.  He  even  brags  that  if  the  authorities 
at  Washington  drive  him  away  that  those  at  Tucson  will  put  him 
back.  The  election  was  held  at  the  Mexican  village  just  north  of 
the  resenation.  The  icj)orts  and  all  ])apers  of  the  election  held  there 
were  headed  San  Xavier,  (this  1  know  for  I  was  one  of  the  judges). 
1  believe  this  village  is  located  there  ex|)ccting  in  time  to  get  posse.s- 
sion  of  more  or  less  land  now  within  the  revervation.  ★  ♦  *  j 

know  that  Ascension  Kios  (the  chief).  *  *  *  This  Judge 

Meyei*s  at  one  time  about  2  years  ago  wrote  Ascension  Rios  (chief) 
a  letter  telling  him  that  the  Papagos  had  no  more  right  to  the  water 
than  anybody  else  and  if  they  continued  to  interfere  unjustly  with 
the  water,  he  (Meyers)  should  send  an  officer  for  him  (Ascension) 
*  *  *  As  Mexicans  have  been  on  the  reservation  and  cleaned 

ditches  unbeknown  to  the  Indians,  1  have  advised  them  to  not  let 


anylM)dy  come  on  the  reservation  to  do  work  of  any  kind  outside 
of  the  church  and  Herger's  claim.’’ 


Ohjected  to  by 
ruled;  exception. 


defendants  as  irrelevant  and  immaterial;  over- 
( Counsel  for  plaintiff  read  the  following:) 


Letter  of  Henry  J.  Mc(iuigg,  Supt..  to  Com.  of  Indian  Affairs, 

Dated  Jan.  22,  1913. 

“*  *  *  That  1  be  allowed  to  keep  the  territory  line  on  the  east 

side  of  the  Roskruge  Babo(juivari  Ranges  of  mountains  under  my 
supervision.  *  ♦  *  which  which  the  Indians  aro  living  in 

scattered  village's.  1  am  submitting  under  separate  cover  a  map 
#701(S  Tube  tlocS,  of  Pima  County  which  comj)rises  my  present 
jurisdiction  and  1  have  drawn  a  red  line  along  the  township  lines 
closes  to  the  crest  of  these  mountains  and  1  respectfully  recommend 
that  the  countiy  lying  to  the  east  of  it  be  allowed  to  stay  under  this 
Agency.  These  mountains  constitute  a  natural  division  point  and 
a  barrier,  as  there  is  only  the  one  pass  in  them  at  the  south  end 
of  the  Roskruge  Range  which  is  suitable  for  a  loaded  wagon.  These 
mountains  have  always  formed  the  boundai’y  of  the  ‘Papago  country’ 
where  the  Indians  lived  and  separated  them  from  the  Mexican  set¬ 
tlers  on  this  side  and  the  Indians  living  on  the  reservation  to  a  very 
great  extent.  The  Indians  have  always  claimed  the  country  there 
and  it  has  been  easy  to  stop  any  of  the  Mexicans’  or  Americans’ 
cattle  in  coming  across  these  ranges.” 

2H8  Objected  to  by  defendants  as  irrelevant  and  immaterial; 
overruled;  exception.  (Counsel  for  plaintiff  road  the  follow- 

ing:) 
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Letter  from  Cleor^e  J.  Kaskruge  to  Rci.-well  Q.  AVheeler,  U.  S.  Indian 
Agent,  Pima  Agency,  Dated  Oct.  27,  1881. 

“Tlie  riiief  ‘Ascension  was  with  me  when  1  ran  *  *  I/O- 

longed  to  the  Pajuigos  from  time  immemorial,  and  that  the  Mexicans 
settl(*d  hv  leave  from  the  Pa|>agos  to  get  protection  from  Apaches. 

Ohjected  to  hy  defendants  as  irrelevant  and  immaterial;  over- 
rnlcd;  excei»tion. 

Whereupon,  Adelnide  Diaiiiberlaiii  was  called  as  a  witness  on 
hchalf  of  the  ])laintitl‘,  and  having  been  first  duly  sworn  was  ex¬ 
amined  and  testified  as  follows: 


Direct  examination  hy  Mr.  Reid: 

Ad(*laide  riiamhcrlain  is  mv  name;  I  reside  and  have  resided  at 
1.0-  Ang(‘les.  California  for  six  years.  I  have  made  a  s]>eeialty 
f)f  the  study  of  tlu'  Indians  in  the  southwc'stern  ]>ai1  of  the  C.  S. 
and  of  M(‘.\ieo  ami  South  .\meriea  for  a])])roximately  D  yeai*s  in 
intc'usive  form,  partieidarly  regarding  ethnology  and  areliac'ologv 
of  the  southw(‘sl.  I  have  held  the  position  as  assistant  eurat<»r  of 
areha(‘ologv  and  elhnologv  for  21-‘  vears  and  for  anotluM-  2*-»  vears 
I  was  curator  of  (*thnology  and  archaeology  in  the  Southwest  Mu¬ 
seum  which  has  for  its  ]>urpose  the  dissemination  of  knowledge  of 
the  history  and  ethnology  of  that  region.  I  have  made  a  study  of 
the  Sjianish  language  in  connection  with  this  work.  Mv  educatiou 
was  in  the  pui»lic  .schools  and  high  school  in  Cincinnati,  and  tlu'u 
1  was  privately  tutored. hy  mv  father  and  then  1  did  field  work  in 
the  Cniversitv  of  Arizona  and  the  Cniversitv  of  New  Mexico  in 

«  t 

archaeolog\’  and  Sj)anis]i.  T  studied  at  the  Cniversity  of  Mexico,  in 
the  City  of  Mexico,  one  summer.  The  field  work  was  that  f)f  an 
archaeological  student  and  T  did  practical  work  in  the  field.  1  have 
visited,  studied  and  worked  at  Tucson.  .Arizona,  not  for  univ(*rsity 
endit.  I  have  made  a  study  of  the  history  and  arts  of  the  Papago 
Indians. 

28fi  “Q.  Miss  Chamberlain,  have  you  made  any  study  of  the 
New  Mexico  Indians  who  live<l  in  pueblos  or  villages? 

Mr.  Fraser:  That  is  objected  to  as  incompetent,  irrelevant,  and 
immaterial. 

Overruled;  exception  noted. 


A.  Yes.  sir.  T  have  visited  and  made  a  study  of  the  pueblos  of 
Tesuque  in  New  Mexico  and  Moeneopi  in  .Arizona.  .As  a  child  I 
went  to  Laguna  once.  I  have  made  a  studv  of  Laguna. 

Q.  Have  you  made  a  studv  of  the  handiwork  of  the  New  Mexico 
Indians  and  of  the  Papago  Indians? 

Air,  Fraser:  Objected  to  as  incompetent,  irrelevant  and  immaterial. 
Objection  overruled;  exception  noted. 
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A.  Yos.  I' roll!  what  I  have  studied  I  have  compared  their  work 
— basket  makin*:,  blanket  making  and  pottery  with  the  work  of 
other  pueblo  Indians  in  Arizona  and  New  Mexico. 

Q.  IIow’  docs  the  work,  as  a  finished  product,  compare  between 
the  Papago  and  other  iiueblo  Indians  of  Arizona  and  New  Mexico? 

(It  is  stipulated  that  defendants’  objection  goes  to  all  this  line  of 
testimony,  and  that  an  cxccfition  is  reserved  without  repetition.) 

“A.  The  cooking  utensils  of  all  these  tribes,  beginning  with  the 
pottery,  is  very  similar;  the  decorated  things  that  they  make  in 
jxittery  vary  in  design,  and  vary  in  beauty,  but  they  average  very 
much  the  same  in  (piality  all  over  the  area.  As  far  as  the  basketry 
goes,  you  will  find  that  the  Pima  and  the  Papago  basketry  is  very 
line;  liner  than  the  lloju  basketiy  for  instance;  whereas  the  finest 
Iloj)i  ]K)ttcry  is  liner  in  the  .«ame  relation  than  the  Papago  pottery. 
They  all  wove  cotton  garments  originally  in  about  the  same  manner 
before  the  coming  of  the  Spaniards. 

Plaint  ill'  read  into  the  record  extracts  from  the  report  of 
the  .\rizona  Snperintendenev  of  Indians,  dated  Sept.  30,  1804, 
signed  by  Chas.  D.  Po.^ton,  and  embodied  as  a  public  document,  in 
Executive  Documents  of  the  llon.'^e  of  Representatives,  2nd  SeS'^ion, 
38th  Cong,  jiagc  207,  as  follows: 

‘‘The  Papagos  are  a  branch  of  the  great  Pima  tril>c,  speaking  tin* 
same  language,  and  having  the  same  manners  and  eustom.s,  modified 
by  civilization:  the  only  differenee  is  that  upon  being  baptized,  the 
Pimas  were  originally  called  Vasseonia,  in  their  language  Christians, 
which  has  been  eorrui)ted  into  Papagos;  they  also  cut  their  hair 
short  and  wear  a  hat,  and  such  clothing  as  they  can  get.  The  Papa¬ 
gos  all  live  south  of  the  Oila  River,  in  that  arid  triangle  known  a'S 
the  western  ])art  of  the  Gadsden  Purchase.  Their  lot  is  ea.^t  in  an 
ungrateful  soil;  but  the  .softness  of  the  climate  reconciles  them  to 
their  location,  and  contentment  is  their  hap])iness.  The  fruit  of  the 
Cereus  Giganteus  furnished  them  with  bread  and  molasses;  they 
plant  in  the  rainy  season,  raise  cattle,  hunt,  and  labor  in  the  harvest 
fields  of  Sonora.” 

Then,  skipping  onto  the  next  page,  page  298,  it  goes  on  as  follows: 

“These  de.«er\  ing  people  should  have  additional  aid,  to  enable  them 
to  colonize  the  straggling  members  of  the  tribe  within  this  reserva¬ 
tion;  their  principal  wants  are  agricultural  implements,  carts,  wheel¬ 
barrows,  axes  and  hoes.  Col.  M.  Oliver  David.«on.  the  Supt.  of  a 
mining  company  in  the  vicinity,  kindly  consented  to  take  charge 
of  the  agency;  and  as  he  is  a  gentleman  of  cultivation  and  moralitv,. 
will  exercise  a  beneficial  influence  over  these  friendle.«s  people. 
With  the  nece.^sary  aids  in  agricultural  implements,  they  can  soon 
produce  a  .surplus  to  exchange  for  clothing  and  the  comforts  of  life, 
FQ  that  thev  will  be  an  advantage  to  the  eommunitv  instead  of  a  tax 
on  the  government.  They  number  about  5,000  souls  living  within 
our  boundaries.” 
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Mr.  Frasor:  Tliat  is  ol»jcc*ted  to  by  tlic  defendants,  as  ineoinpetent, 
irre  levant  and  immaterial. 

The  (V)urt :  Well,  that  is  the  eharaeler  of  evideiiee  I  have  been 
admittinjj  very  generally  under  your  objection. 

Mr.  Fraser:  Yes,  sir. 

.  The  (Yurt:  Ohjeetion  overruled. 

Mr.  Fras(‘r:  .An  e.xeeption,  ])lease. 

Mr.  Kounds:  1  read  from  jKijie  14*2  of  the  ‘Report  on  Indians 
Taxed  and  not  Taxed  in  the  F.  S.,  at  the  11th  Census,  1890’  bearing 


the  Washinjrton  (Jovernment  Rrintinji  Otlice  Stamp,  1804,  readiu”;  a-^ 
follows:  The  heaeliii”  is  ‘Tajm^os  living:  off  the  Reservation.’’ 


201  (Readini;:)  “The.'^e  Rapa^o  Indians  live  in  the  .‘ioutheru 

pari  of  Fima  county,  aloim  the  .southern  br)rder  of  the  terri- 
lf)rv  of  Arizona.  Theii'  lanj^uaiie  is  similar  to  that  spoken  hy  the 
l*i?nas.  Thev  roam  over  a  eountrv  about  100  miles  in  width  north 

•  t 

ami  south  and  al>out  12’)  miles  east  and  west,  and  there  are  a  few 
smalt  villau(*s  over  the  Mexiean  border  but  near  the  boundary  line. 
Th(‘  eounti’v  in  which  they  live  consists  of  broad,  open  plains. 
divi(l(*d  by  mountain  ranges.  The  valleys  or  plains  are  arid,  haviiii; 
no  natuial  spriniis  or  lunninti;  streams  of  water;  yet  after  the  sum- 
nier  rain  th(*.-e  plains  are  covered  with  ^ra.^s  of  a  line  (juality,  ami 
owinii  to  the  dryness  of  the  air  this  <:rass  is  cured  or  dried  on  the 
irronnd  and  fui’uishes  uood  rich  food  for  cattle  durin<>;  the  re¬ 


mainder  of  the  y(‘ar.  The  Indians  .'«elcct  their  dwelliuc;  places  at 
the  foot  of  the  mountains  near  the  mouth  of  the  various  canvons 

t. 


that  open  out  into  the  plains.  Small  springs  often  How  throu^li 
these  canvons  and  sink  into  the  sand.  The  Indians  utilize  thes(‘ 

c 

sprimrs  or  sink  wells  into  the  sand,  and  thus  ,«eeure  the  underflow 

frmu  tlie  sprin^^s.  Their  cattle  feed  out  into  the  plains  find  return 

to  these  wells  or  s])rir.i^;s  to  drink.  Near  these  watering  plac(‘s 

usuallv  on  an  elevation  the  Indians  build  their  houses  in  their 
« 

]>ermanent  villages  of  adobe,  about  12  feet  by  10  feet  in  area  and 
about  8  feet  in  height.  .Small  [)oles  are  laid  on  top  and  cro.sswise  of 
the  buildin^j:,  and  on  these  are  laid  brush  with  weeds  or  <j;rass  on  the 


brush,  tlie  whole  covered  with  about  six  inches  of  clay,  which  is 
impervious  to  water.  The  floor  is  of  clay,  and  there  is  one  doorway, 
but  no  windows.  The  doorwav  is  sometimes  closed  with  a  dried 
beef  hide.  As  a  rule,  thev  live  on  the  ouk^ide  of  the  house.  The 
house  contains  no  furniture  except  a  little  bedding  and  some  cooking 
utensils.  Their  food  consists  of  beef,  dried  wild  fruit,  dried  mesquite 
beans  made  into  a  kind  of  bread,  and  wild  game.  During  the  sum¬ 
mer  rains  thev  raise  some  vegetables,  which  thev  drs’  for  winter  use. 

Thev  also  sell  or  trade  cattle  to  settlers  in  the  Gila  and  Santa  Cruz 
« 

valleys  for  wlieat  and  corn,  which  the  women  grind  in  their  crude 
way  into  meal  and  flour.  They  have  adopted  the  civilized  mode 
of  dress,  and  an*  gradually  learning  the  use  of  soap.  The  women 


of  the  tribe  are  virtuous  and  industrious,  being  in  these  traits  far  in 


advance  of  anv  other  tribe  in  the  territorv.  There  are  4,800  of  this 
tribe  living  off  the  Papago  resen'ation.  AVith  rare  exceptions  they 
are  self-sustaining,  have  always  been  good  citizens,  and  on  many 
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occasions  have  joined  with  tlu'  whiles  to  assist  in  suppressing  mur¬ 
derous  Apaches.  The  princii>al  oecupation  of  the  men  is  raising 
cattle  ami  hoi*ses,  and  a  little  farming  when  they  can  find  a  piece 
f>f  damp  ground  that  will  raise  corn  and  vegetables,  hunting,  chop- 
j>ing  wood  around  mining  camps  and  ordinary  labor  wherever  they 
can  find  it.  If  there  is  any  mi.xcd  blood  in  the  tribe  it  is  not  per- 
ccptihle.  There  are  several  mining  camps  scattered  throughout  the 
country  which  these  Indians  inhabit,  and  in  some  of  the  large  valleys 
wealthy  men  or  companies  have  sunk  wells  500  or  1,000  feet  deep 
and  established  cattle  ranches  or  ranges,  and  many  Indians  are  em- 
]>loycd  about  these  camps  and  mines.”  ^  \  month’s  travel 

in  these  Papago  villages  failed  to  reveal  a  single  case  of  drunken¬ 
ness,  although  there  are  fre(juent  instances  of  drunkenness 
‘J02  among  Indians  in  the  streets  of  Tucson.  They  have  great 
numbers  of  horses  and  cattle,  hut  it  is  impossible  to  form  a 
correct  estimate  as  to  numbers,  ddie  horses  are  small  and  inferior, 
hut  the  cattle  are  fully  up  to  the  average  in  size  and  (piality.  These 
Indians  as  a  tribe  have  alwavs  been  e.\ce])tionallv  friendlv  to  the 
white  people.  They  have  never  received  aid  from  the  government. 
Tlu*  little  religion  thev  have  is  a  conglomeration  of  Roman  Catholi¬ 
cism.  su|»erstition,  and  Indian  Voodooism.  The  Roman  Catholic 
Church  established  missions  among  them  more  than  150  years  ago. 

Defendants  offer  the  same  objection;  same  rule;  exception  noted. 


Mr.  Tiounds:  I  now  read  from  jiage  05  et  .«eq..  of  the  report  of  \Vm. 
11.  fhnoiy.  Major,  First  Cavalry,  and  U.  8.  Commissioner  on  the 
Mexican  boundary  survey,  contained  in  House  of  Representatives 
F.xecutive  Document,  Vol.  14,  Part  1,  No.  Id5,  d4th  Cong.  1st  &  2nd 
Sess..  1855  and  1850.  So  we  are  getting  right  hack  to  the  time  of 
the  ti’caty.  1  think  in  explanation  1  may  say  that  he  was  a  boundary 
commissioner,  and  this  was  his  official  report.  (Reading:) 


“The  most  eonsiderahle  and  interesting  settlement  in  the  new 
territory  is  eomposed  of  a  confederacy  of  semi-civilized  Indians, 
the  Pimas  and  Coco  Maricopas.  Their  population  is  variously  esti¬ 
mated  at  from  5,000  to  10,000.  The  Militaiy  Commandant  at  Santa 
Cruz  estimated  the  number  of  warriors  which  they  eould  muster  at 
2.000.  Thev  are  located  on  the  Cila  River,  and  form  the  most 
efficient  barrier  for  the  people  of  Sonora  against  the  incursions  of 
the  savages  who  inhabit  the  mountains  to  the  North  of  the  Gila,  and 
who  sometimes  extend  their  incursions  as  far  south  as  Ilermosillo, 
in  the  State  of  Sonora.  I  became  acrpiainted  with  these  people  in 
184 (),  and  in  another  work  eulogized  their  advanced  state  of  civiliza¬ 
tion.  their  proficiency  in  agriculture  and  the  art  of  war,  and  their 
morality.  While  at  Los  Angeles,  our  last  astronomical  station  near 
the  111th  meridian  of  longitude,  a  delegation,  consisting  of  the 
chiefs  and  headmen,  visited  my  camp,  nearly  200  miles  distant 
from  their  homes,  to  consult  as  to  the  effect  upon  them  and  their 
interests  of  the  treaty  with  Mexico,  by  which  they  were  transferred 
to  the  jurisdiction  of  the  U.  S.  I  give  below  a  copy  of  the  statement 
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made  at  the  nicclin^,  wlieic  it  will  lie  seen  I  sai<l  all  in  niy  power 
to  silence  their  apprehensions.  They  have  undoubtedly  a  just  claim 
to  their  lands,  and  if  dispossessed  will  make  a  war  on  the  frontier 
of  a  very  sericms  character.  I  hope  the  subject  will  .soon  attract  the 
attention  of  Con'in^ss,  as  it  has  done  that  of  the  Executive,  and 
that  some  le<iislation  will  be  en(‘cted  securing  these  people  in  their 
rights.  They  have  always  heon  kind  and  hospitable  to  emigrants 
]»a.s<ing  from  the  old  V.  S.  to  (’alifornia,  su])plying  them  freely  and 
at  moderate  prices,  with  wheat,  corn,  melons,  and  cotton 
blankets  of  their  own  manufacture." 


Xow.  a  copy  of  the  statement  that  he  mentions.  (Continuing 
rc'ading :) 


ranij)  at  Los  Nogales,  June  2h,  185”). 


“(’a]»t.  Antonio  Azul,  head  chief  of  the  Pimas:  (5\pt.  Francisco 
I.uk('.  Coco  Maricopa  chief:  ('a]>t.  Malai.  (’oco  Mancopa,  chief; 
(’apt.  Shalan.  a  chief  of  (lila  Pimas;  Capl.  Ojo  de  Purro,  war-chief  of 
Pimas;  (apt.  Taha<|Ucro.  a  chic'f  of  (lila  Pimas;  (5jpt.  La  l^oca  dc 
(^>U(‘ia.  a  chief  of  (lila  Pimas;  (apt.  Jose  \dctoriano  Lucas,  head 
<-hicf  of  San  Xavica-  Pimas:  (’apt.  Jose  Antonio,  chief  of  San  Xavier 
I*ima<.  have  this  d.iy  visited  my  camp  for  the  purpo.>ie  of  a.‘>;certain- 
ing  in  what  manner  the  cession  of  tla*  territory,  under  the  treaty 
with  Mexico,  will  elleel  their  rights  and  interests.  I  have  informe<l 
them  that  by  the  terms  <»f  tla*  lr(*a(y.  all  the  rights  (hat  they  po.'^se.^s 
under  Mi‘-\ieo  arc  giui ran((*('d  to  them  hy  tla*  V.  S. ;  a  title  to  lauds 
that  was  good  undci*  the  Mexican  (lovernment  is  good  under  the 
r.  S.  (Jovernment.  I  infoi-na*d  them  that,  in  the  coui*se  of  5  or  10 
months.  ])erhaT>s  sooner,  the  authoriti(*s  of  the  V.  S.  would  come 
into  the  ceded  t(*rrilorv  and  ix'lieve  the  Mexican  authorities;  until 
that  time,  they  mu-t  ohev  the  Mexican  authorities,  and  cooperate 
with  them,  as  they  have  done  heretohne.  in  defeialing  the  territory 
against  the  savage  Ap.aela's.  T  have  examined  the  testimonials  given 
by  numerous  .\meiican  emigrants  to  Azul  and  his  caf»tains  bearing 
testimony  to  the  kindness  and  hospitality  of  himself,  and  the  Pima 
and  Coco  Marico|)a  Indians  generally.  I  can  myself  bear  testimony 
to  the  truth  of  these  statements.  I  therefore  call  upon  all  good 
American  citizens  to  respect  the  authority  of  .Azul  and  his  chiefs. 

AV.  IT.  EMORY, 

U.  S.  Commissioner,  Major,  U.  S.  A” 


And  then  there  is  another  list  of  the  names  of  the  chiefs  which 
it  is  hardly  necessary  to  copy.  Then  he  continues  (continuing 
reading! ; 

‘‘I  furnished  the  head  chief  a  copy  of  this  paper  and  gave  him 
for  distributif>n  among  his  subalterns,  some  silver  dollars,  and  all 
the  blankets  and  clothes  which  could  be  spared  from  our  camp.” 
which 

Same  objection;  same  ruling;  e.xception  noted. 
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is: 


Wliercupon  plaint  ill*  ofl’cn*!]  in  evidence  a  map  which  w’as  ad¬ 
mitted  and  marked  Plaintili’s  Exhibit  1*2  A,  which  map  is  about  5 
inches  hv  7  inches  and  is  made  by  Kobeii  P.  Porter,  Supt.  11th 
Onsus  of  the  U.  S.,  and  is  entitled  map  of  Papago  Indian  Towns, 
Southern  Arizona,  Pima  County,  shows  the  ])opulation  and  also 
indicates  0  villages  in  the  south  and  east  in  Santa  Rosa  valley. 

To  the  introduction  of  which  defendants  objected ; .same  ground; 
objection  overruled;  exception  noted. 


(Here  follows  map,  PlaintilPs  E.xhibit  12a  marked  page  294.) 

21)0  Mr.  Rounds;  1  read  from  the  report  of  the  Commissioner 
of  Indian  Affairs,  dated  November  22,  ISod,  and  appearing 
in  Senate  Document,  drd  Session,  o4th  Congress,  Vol.  2,  page  566,  as 
follows: 


“The  pueblo  Indians  maintain  their  character  as  peaceable,  in¬ 
dustrious  communities.  Some  of  them  have  lost  the  title  papers 
for  the  grants  f)f  land  obtained  l)y  them  from  Spain  and  Mexico.  In 
such  ease's  their  agent  has  taken  testimony  in  their  behalf.  They 
d(‘.<(‘rve  the  fostering  care  of  the  (Jovernment,  and  Congress  will  no 
doulit  ee)nlirm  their  titles.  About  5, ()()()  Indians  are  embraced  within 
the  ( ladsden  Purchase.  They  are  mostlv  ])Uehlos  and  reside  in  six 
dillVrent  villages.  Thc'v  have'  he)uses  anel  lloeks,  anel  raise  wheat 
an  el  other  ])roelucts  of  the  soil.’’ 


Mr.  Fraser:  That  is  e)hjee*ted 
immaterial. 


to  as  irrelevant,  incompetent,  and 


The  Court :  The  same  ruling. 

Exception. 

Mr.  Rounds:  We  will  pledge  our.'selves  to  find  and  present  his 

eloeument,  hut  T  mav  sav  tliat  altae*h(‘el  to  the  brief  of  the  Govern- 

«  • 

me'Ut  in  the  S'u[>reme  Court  of  the  rniti'd  States  was  a  statement  by 
Fate)  Sells,  which  was  ])hotographed,  hut  which  is  rather  hard  to 
read  from  the  photograph,  and  1  have  here  a  typewritten  copy,  and 
upon  my  promi.<e  to  ])roduee  that  T  suppose  I  may  read  this  as 
I  hough  T  held  the  brief  in  my  hand? 

Mr.  Fra.«er:  Yes. 


Mr.  Rounds  (reading) : 


“Department  of  the  Interior,  Office  of  Indian  Affairs, 


Washington,  January  25,  1919. 

“The  data  shown  on  the  attached  man,  being  a  white  print  of  the 
southern  part  of  the  map  of  the  State  of  Arizona  prepared  under  di- 
lection  of  the  Commissioner  of  the  General  Land  Office,  has  been 
compiled  from  the  best  data  obtainable  from  the  records  of  this 
otfiee,  the  records  of  the  Chief  Irrigation  Engineer’s  Office  of  this 
Service,  and  is  ba.=ed  on  actual  surveys  and  examination  in  the 
field.  It  includes  a  poi-ticn  of  Yuma,  Maricopa,  Pinal  and  Pima 
Counties,  Arizona,  and  shows  projected  thereon  in  color  the  Reserva- 
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tioii  for  i1m*  Pjipjiiio  Iinliini'  !)>’  I^xeciilive  Order  Xo.  2524, 

(l;ite<l  Fel»riiarv  1.  FUT.  Within  tlie  area  in  Pima  eountv,  Arizona, 
desi^nat(Ml  ii(‘nerally  (»n  the  land  Olliee  ina|>  a.'<  ‘Santa  Rosa  Valley, 
has  been  indieat(Ml  hy  name  the  various  villages  of  Papa^jo  Indians 
livin^i  in  that  valley,  'hhe  location  (»f  tlu'se  villages  has  been  fixed 
as  aeenrat(‘ly  as  j)Ossihle  fr<Mn  actual  surveys  made  on  the  ground, 
and  the  following  data  taken  from  a  re))ort  hy  held  officers  of  this 
Ihirean  .-hows  the*  name  of  the*  Indian  village,  the  number  of  dwell¬ 
ings  therein  and  the  nnmher  of  iidiahitants.  where  such  informa¬ 
tion  was  ohtainahle.  as  of  the  calendar  vear  lffl4. 

4 


•JIm;  XaiiKMjf  villag(‘.  No.  houses.  Population. 

Anegam  .  21)  200 

Santa  Posa .  24  400 

Ak-f’hin  .  20  150 

Prownell  .  11  55 

(’over('<l  Wells  .  24  ... 

(^lajote .  20  200 

.‘^ohahi .  08  ... 

(’omohahi  .  45  143 


“Idle  arid  condition  of  the  eonntrv  and  the  extreme  scarcity  of 

t  ^ 

wal(*r  during  certain  siasons.  even  f(»r  domestic  purposes,  have  forced 
the.-(*  Indians  to  ahandon  given  villages  temporarily  in  order  to 
olitain  water  for  themselves  and  their  stock.  They  invariahly  re- 

4/  4/ 

turn,  however,  to  Iheir  forim'r  village  home  whenever  local  showei*s 


render  a  water  supply  again  available.  This  rendered  it  difficult 
for  the  enumerator  to  obtain  an  accnralo  census  of  the  population 
of  each  village,  hut  the  number  of  houses  therein  is  taken  from  ac¬ 


tual  count  on  the  ground.  These  houses,  while  clean,  are  but  crude 


one-story  affairs  constructed  of  slim  poles  or  ribs  of  the  sahuaro 
cactus,  plastered  with  adol  e  mud,  having  a  roof  of  the  same  ma¬ 
terial,  hut  (juite  thick.  The  houses  are  not  built  in  true  ‘pueblo’ 
style,  rising  tier  on  tier,  hut  are  .scattered,  frequently  being  several 
hundred  yards  apart.  These  facts  have  been  verified  from  close 
observation  made  hy  me  on  the  ground.  The  exterior  limits  of  the 
claim  of  th(‘  .‘io  called  ‘]»ueVlo  of  Santa  Rosa’  have  been  projected  on 
the  attached  ma[).  over  the  Santa  Ro-a  valley,  so  as  to  include  therein 
the  Indian  village  of  Santa  Rosa.  The  location  of  this  claim  is  not 


exact  to  that  degree  of  finality  which  might  be  desired,  as  the  start¬ 
ing  point  r)f  the  description  given  is  exceedingly  indefinite  and  the 
closing  lines  leave  a  hiatus  difficult  to  reconcile.  It  has  been  pre¬ 
pared  from  the  best  data  obtainable,  and  is  believed  sufficiently  ac¬ 
curate  to  locate  with  approximate  definiteness  the  claim  presented 
in  their  behalf ;  thi«  claim  is  but  one  of  ten  covered  by  alleged  deeds 
and  powers  of  attorney  dated  December  0.  1880,  running  from  cer¬ 
tain  alleged  ‘riiiefs’  of  the  Papago  tribe  to  one  Robert  F.  Hunter, 
which  instruments  do  not  appear  to  have  been  placed  of  record  until 
June  2.  1014.  The  total  area  covered  by  these  alleged  deeds  and 
powers  of  attorney  cover  over  2.000,000  acres  of  land  in  the  Papago 
countrv  in  Pima  and  Pinal  counties,  Arizona. 

CATO  SELLS, 

Commissioner  of  Indian  Affairs.** 
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Mr.  Fra.scr:  May  T  ask,  Mr.  Kounds,  is  tliat  a  part  of  the  Govern¬ 
ment’s  brief? 

Mr.  Rounds:  A  part  of  the  Governinent's  brief,  used  in  the  Su¬ 
preme  Court  of  the  V.  S.,  and  in  the  copy  served  on  me  was  a  photo¬ 
graph  of  two  pages,  whicli  1  liave  read  here,  with  a  copy  of  a  map. 

Mr.  hVaser:  That  is  objected  to  as  incompetent,  irrelevant  and 
immaterial,  my  information  ))eing,  if  your  Honor  please,  that  the 
Dept,  of  Indian  Affairs  used  inadvertently,  the  maps  which 
297  Mr.  Martin  used  in  advert i.'senient  for  the  sale  of  this  prop- 
erty. 

Mr.  Rounds:  We  will  ho  able  to  .'sliow  just  what  that  map  was,  and 
it  has  nothing  to  do  at  all  with  Mr.  Martin’s  map. 

The  Court:  The  objection  is  overruled. 

Mr.  Fraser:  And  we  note  an  exception. 

The  Court:  Yes. 

Mr.  Rounds:  I  would  like  to  read  from  the  report  of  the  Com¬ 
missioner  of  Indian  Affairs,  to  the  Secretary  of  the  Interior  for  the 
fiscal  year  1915,  printed  at  Wa.shington,  Government  Printing 
Office,  1915,  issued  by  the  Dept,  of  the  Interior,  reading  at  page  60 
(reading) : 


“For  a  long  time  I  have  desired  to  visit  the  Indians  of  the  South¬ 
west  that  I  might  closely  study  their  problems.  I  have  spent  the 
last  several  weeks  among  the  Apaelies,  Pimas.  Papagos  and  the  In¬ 
dians  along  the  Colorado  River.  About  a  week  of  this  time  was 
given  to  the  Papatro  country.  For  many  rea.sons  1  am  convinced 
that  the  Papago  Indians  are  among  the  most  deserving  of  any  people 
I  have  ever  known.  Their  home  for  more  than  200  years  has  been 
in  the  driest  desert  of  the  U.  S.  Xo  branch  of  the  Caucasian  race 
could  exist  under  sueh  conditions,  and  I  doubt  if  there  is  another 

Indian  tribe  that  would  do  .«o.  Under  these  circumstances  thev 

• 

have  demonstrated  that  the  genius  of  necessity  works  out  wonderful 
things.  The  Papagos  have  made  tlieir  struggle  unassisted,  and 
their  accomplishments,  in  view  of  their  tremendous  obstacles,  are 
marvelous.  Altogether  tliey  are  entitled  to  more  kindly  considera¬ 
tion  than  they  have  received,  and  it  is  mN^firm  purpose  to  show  the 
Papagos  that  we  are  willing  to  help  those  who  have  so  valiantly 
helped  themselves.  In  this  connection  I  should  say  that  their 
neighbors,  the  Pimas,  are  as  industrious  and  deserving  people.” 


Mr.  Fraser:  That  is  objected  to  as  incompetent,  irrelevant  and 
immaterial. 

The  Court :  The  objection  will  be  overruled. 

Mr.  Fraser:  An  exception,  please. 

The  Court:  AVs. 

Mr.  Rounds:  Now  I  will  read  from  a  book  entitled  “Xew  Trials 
in  Mexico,  by  Ca>*l  Lundioltz,  M.  A..  Member  of  the  Society  of 
Sciences  of  Christiania  :  Gold  m(‘dallist  of  the  Xorwcuian  Gfograobical 
Society;  Associe  Ktrangr'rde  la  Societc  de  L’Anthro|)()logie  de  Paris; 
author  of  ‘Among  Cannibals.’  ‘Unknown  Mexico.’  etc.,  with  numer¬ 
ous  illustrations  including  two  color  plates  and  two  maps.  New 
A^ork,  Charles  Scribner’s  Sons.  1912.”  Reading  at  page  26  he  says: 
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“Tt  has  boon  tho  foituno  of  tlio  Papa^j;o«  to  live  in  a  country 
which  the  whito  man  as  yet  has  not  found  it  prohtablo  to  oxploit  i  y 
cattle  raisin^  or,  still  loss,  hv  drv  farinin<j:.  Thoroforo,  thov  have 
so  far  boon  loft  alone  in  their  native  coiintrv  and  l»osidos 
298  they  have  even  come  into  possession  of  a  few  wells  which 
the  Americans  dug  in  their  elforts  to  redeem  the  land.  These 
natives  are  thus  bettor  situated  than  most  of  the  tribes  of  North 
America.  The  I’aj)agos  are  above  medium  height,  rather  dark  in 
color  and  of  splen<lid  jthysicpie.  The  women  are  inclined  to  he 
stout.  They  are  a  peaceful  hut  at  the  same  time  a  courageous  ])eople 
and  show  much  intelligence.  They  are  hospitable,  as  becomes  a 
desert  peo|)le,  and  if  food  is  1  eing  prepared  in  the  house  when  a 
stranger  comes,  some  of  it  is  olfeied  to  him,  be  he  Indian,  Me.xican 
or  American.  In  tho  central  part  of  the  Paj)agueria,  especially  in 
the  large  valley  of  Sapta  Ihtsa  and  the  adjacent  Quijotoa  and  (’omo- 
babi  ranges  they  live  haj']>y  days  without  much  interference  from 
the  whites.  Some  of  the  summer  rancherias  astonished  me  bv  their 
extent  of  land  fenced  by  wooden  piles  and  ])oles,  hut  in  outlying  dis¬ 
tricts  they  are  forced  to  seek  work  from  the  whites,  by  whom  they 
are  much  valiu'd  as  lahoi(‘rs  in  the  making  of  railroads,  irrigation 
ditches  and  in  mining,  d'he  )>art  of  the  tribe  that  lives  in  Sonora 
is  much  more  disru]*ted:  they  have  lost  most  of  their  lands  and  are 
largely  servants  of  the  M(‘xicans,  doing  ellicient  work  as  vacpieros 
(cowboys)  miners,  etc.  'fhe  I’apagos  also  know  how  to  ‘dry  wash' 
gold  at  the  placer  mines,  many  of  which  are  found  in  Sonora,  and 
the  discovery  of  one  or  two  large  placer  mines  has  been  due  to  these 
Indians.  The  Tapagos  are  hv  not  means  badly  olf,  as  a  rule,  and 
they  manage  to  make  a  good  living  where,  so  far,  the  white  man's 
efforts  have  failed.  Their  herds,  adai)ting  themselves  to  the  arid 
conditions  are  increasing  and  making  the  Indian  pros])erous  and 

comfortable,  (lood  mules  mtw  carrv  burdens  which  his  wife  or  he 

% 

himself  formerly  had  to  toil  under;  cheese  is  made  from  the  milk 

of  their  cows  and  sold  or  used  for  their  own  consumption,  ami,  above 

all,  they  have  wheat  and  maize  in  sutlicient  (juantities  to  last  them 

all  the  Year  round.  Thev  also  have  wheat  and  occasionallv  some 

« 

head  of  cattle  to  sell.  ol)taining  in  return  commodities  of  civil ize<l 
life.  'Fhe  white  man's  kitchen  utensils  are  I  eing  accpiired,  and  tlu* 
women  have  Ihm’uii  to  find  it  moie  convenient  to  u.'^e  flour  tlian  to 
grind  the  grain  on  the  metate.  No  native  race  though  k('eping  its 
language,  can  help  changing  its  ideas  under  such  conditions.  In 
a  very  few  yearn  there  will  he  no  moie  interest  attached  to  the 
Papago  than  to  the  native  descendant  of  the  once  ju'oiid  Aztec  in  the 
suburbs  of  the  (^ity  of  Mexico.  Although  the  Papago  in  Arizona 
always  insists  upon  speaking  his  own  language  still  he  is  iapi<lly 
losing  his  aboriginal  beliefs,  customs  ami  habits;  even  basket  work, 
for  which  the  women  of  the  tribe  wcae  not(*d.  is  falling  into  decay. 
P>oth  in  Arizona  and  Sonora  the  Indians  have  completely  adopted 
the  white  man's  gaiinents.  Some  ohl  man  may  still  he  found  in  the 
more  remote  parts  wearing  his  aboriginal  apparel,  consisting  of  a 
breech  (*loth  around  the  loins,  hut  this  is  getting  to  be  an  extremely 
rare  sight,  and  it  must  be  confessed  that  the  ready-made  blue  over- 
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alls  of  the  white  laboiinc  man  of  the  West,  the  colored  shirt,  a  pic¬ 
turesque  neckerchief,  and  giay  felt  hat  with  straiglit  brim  are  quite 
I  ecoming  to  the  young  bucks  with  their  suburb,  lithe,  and  supple 
figures,  with  somewhat  narrow  hips.  No  man  wears  his  hair  long 
any  more,  but  tatooing  marks  on  the  face  are  still  seen  on  men  and 
women  of  the  former  generation  in  the  Santa  Rosa  Valley,  where 
ancient  customs  and  beliefs  have  been  ])rcserved  longer  than  any¬ 
where  else.  In  this  extensive  vallev  are  also  found  the  most 
209  important  rancherias.” 

Then  at  page  90  of  the  .^ame  book,  wliich  by  the  way,  is  the  only 
one  that  had  the  honor  of  being  (|uoted  from  in  the  Government’s 
answer  in  this  case, — at  page  90,  I  just  (piote  a  sentence  to  show  the 
dimensions  of  Santa  Rosa  (reading)  : 


“One  of  the  nuinerous  sisters  told  me  that  in  the  rancheria  of  Santa 
Rosa,  which  was  my  next  goal,  there  was  much  to  be  seen  that 
would  interest  me,  if  I  made  friends  with  the  principal  men.  She 
also  had  a  house  there,  she  said,  which  was  at  my  disj)Osal,  and  she 
gave  us  directions  as  to  how  to  find  it,  for  Santa  Rosa  was  a  big  place. 
It  is,  in  fact,  the  largest  summer  rancheria  in  the  Pa])ago  tribe,  and 
people  from  several  clusteis  of  winter  habitations  gather  here  to  the 
number  of  about  oOO.  The  houses  are  scatteretl  over  an  area  of 
nearly  2  miles  square.  Its  native  name  is  Kuatshi  (Rig  Peak).  I 
entered  this  old  fashioned  rancheria  with  much  expectancy  of  gain¬ 
ing  further  knowledge  of  the  beliefs  and  customs  of  these  j)eople.” 
Then  he  gives  his  experience  in  Santa  Rosa.  And  then  more  fully 
at  page  109,  he  says  as  follows: 


“The  Papagos  in  the  Santa  Rosa  valley  are  less  spoiled  by  contact 
with  civilization  than  in  any  other  pjirt  of  their  country.  From 
my  note  book  at  this  time  I  take  the  following  remarks:  T  have 
never  yet  met  with  a  cross  Papago;  they  are  always  amiab  le.  In 
my  quest  for  specimens  they  smilingly  admit  me  to  their  .store 
rooms  to  inspect  their  fine  granary  baskets  and  other  kinds  of  baskets 
and  utensils,  and  allow  me  to  look  around  inside  and  outside  of  the 
houses  as  much  as  I  like.  On  the  other  hand,  they  have  no  tact; 
they  seat  themselves  unconcernedly  in  a  folding  ea.sy  chair  of  mine, 
or  go  to  the  box  in  which  I  keep  my  collections  and  tjike  out  all  the 
things  to  look  at.  They  are  always  on  hand  at  mealtimes:  they  dive 
with  delight  into  the  box  of  crackers  set  before  them,  and  are  very 
fond  of  coffee.’  ” 


Mr.  Fraser:  The  .same  objection,  if  your  Honor  i)lease. 

The  Court:  The  .«ame  ruling. 

Mr.  Fra.ser:  An  exce]>tion,  ])lease. 

Mr.  Rounds:  I  would  like  to  read  in  evidence  from  page  38.‘>  of 
House  Executive  Document  for  \"ol.  2,  No.  1,  being  a  [)art 

of  a  statement  fiom  Indian  Agent  Collins,  dated  Oct.  10,  1802. 

He  savs: 

•/ 

“The  Pueblos  of  Western  Arizona  are  known  by  the  names  Pimos, 
Papagos,  and  Maricopas.  Like  the  Pueblos,  which  are  interspersed 
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anion^  our  peo])le  in  pojuilateil  parts  of  New  Mexico,  tlioy  arc  much 
more  than  semi-civilized,  ami  are  enj^ajued  in  all  the  indus- 
300  trial  pursuits  necessary  to  supply  the  wants  of  people  in  their 
condition  of  life:  The  lands  which  they  occupy  are  repre¬ 
sented  as  being  exceedingly  fertile  and  well  cultivated.” 

Mr.  Fraser:  That  is  objected  to  for  the  same  reason  as  before,  if 
your  Honor  j)lease. 

The  Court:  Overruled. 

Mr.  Fraser:  May  we  have  an  exception? 

Mr.  Rounds:  Reginning  at  a  later  time,  and  going  back  I  read 
from  report  of  the  Secretary  of  the  Interior,  3rd  Session,  4‘2nd  ('ong. 
Vol.  1  1872-1 S73,  from  the  re])ort  of  Oeivl  Francis  A.  Walker,  Com. 
of  Indian  Affairs,  under  the  heading  “Fapagos.”  That  is  on  page 
445.  He  savs: 

“These  Indians,  numbering  about  5.000,  are  of  the  same  class  in 
some  respects,  as  the  Rucblos  in  New  Mexico,  living  in  villages,  cul¬ 
tivating  the  soil,  and  raising  stock  for  a  support.” 


The  Court:  Mr.  Rounds,  there  has  been  a  good  deal  offered  here 
on  that  j>hase  of  the  mattei-.  I  have  not  heard  any  suggestion  that 
there  is  any  disagreement  on  the  part  of  the  defendants  in  that 
regard,  as  to  the  character  of  these  ]>eople;  that  is,  that  they  are 
friendly  Indians  and  fairlv  imlustrious.  How  is  that? 

Mr.  Fraser:  I  think  1  would  be  disposed  to  concede  all  that,  if 
your  Honor,  please. 

(Continuing  reading:) 

“These  Indians  have  no  treaty  relations  with  the  U.  S.,  and  receive 
no  assistance  from  the  Covernment.” 


Mr.  Fraser:  I  object  to  that  as  incompetent,  irrelevant  and  imma¬ 
terial. 

The  Court :  It  is  along  the  same  line? 

Mr.  Fraser:  Yes:  and  1  object  on  the  .«ame  ground. 

The  Court:  The  objection  is  overruled. 

Mr.  Fraser:  And  may  1  note  an  excej)tion? 

It  was  here  agreed  that  the  (Ja<lsden  Treaty,  signed  Sept.,  l.S5:>, 
and  ratified  June  30,  1854,  became  thi*  law  in  1854. 

Mr.  Blair:  1  read  from  the  repoit  of  the  Commissioner  of  Indian 
Affairs,  accompanying  the  report  of  the  Secretary  of  the  Interior  for 
the  year  185t),  being  a  rejiort  of  the  Superintendent  of  Indian  Affairs 
at  Santa  Fe,  dated  Sej»t.  30,  185().  saying: 


301  “From  the  mo.<t  rtliable  infoiniation  in  my  pfjssc.^ssion,  we 
have  ac(juire<l.  by  th(‘  (ladsden  Tn'aty  with  Mexico,  about 
5,000  Indians  in  addition  to  thosi*  heretofore  under  the  charge  of 
this  superintendt'iicy.  A  large  jxution  of  this  accession  to  our  In¬ 
dian  population  consists  of  puelJos,  situated  near  Tuc.-ion ;  and.  as  a 
military  post  is  about  being  established  in  that  vicinity,  and  that 
section  of  this  territory  is  now  being  rapidly  settled  by  our  i)eople. 
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I  would  respect  fully  reeonnneud  that  an  additional  ap;ent  or  sub¬ 
agent  be  a]>pointed  to  take  charge  of  the  interests  of  these  Indians. 
They  are  removed  to  a  distance  of  at  least  ^>00  miles  from  any  other 
agency,  and  more  than  .'iod  miles  from  the  pueblo  agency.  The  Gila 
.\paehes  commit  fre(pient  <le])redations  u])on  them,  and  unless  they 
have  an  agent  at  hand  to  attend  to  their  interests,  their  rights  may  be 
trampled  upon.  This  agent  could  also  take  charge  of  the  neighboring 
Gila  Apaches.  These  recently  acquired  pueblo  Indians  are  repre¬ 
sented  to  me  as  being  in  a  similar  state  of  civilization  as  the  other 
pueblos  of  this  territory.  TIk'v  reside  in  permanent  villages,  have 
comfortable  houses  built  of  adobes,  have  Hocks  and  herds  around 
them,  and  rely  up(ni  the  cultivation  of  the  soil  for  a  subsistence — 
raising  wheat,  coin.  e(Hton  and  other  vegetables.  They  are  divided 
into  six  pueblos  or  villages,  hut  whether  or  not  they  hold  their  lands 
under  grants  from  the  former  governments  of  their  country  I  am 
not  informed;  but  presume  that  they  do,  as  they  have  been  perma¬ 
nently  settled  for  a  great  number  of  yeai's.” 

lie  exactly  foreca.<t,  1  think,  the  attitude  of  our  courts. 

Mr.  Fraser:  1  object  to  that  as  incompetent,  irrelevant  and  imma¬ 
terial,  and  opinion  evidence. 

The  Court:  The  ])resum])tion,  1  think,  is  subject  to  objection.  The 
other  goes  in  subject  to  the  objection. 

Mr.  Fraser:  And  may  1  have  an  exception? 

The  Court :  Yes. 

Mr.  Kounds:  1  read  just  one  paragraph  from  a  book  published 
in  189S,  called,  “Sohliei-s  of  the  ('ross.  Notes  on  the  Ecclesiastical 
History  of  New  Mexico,  Arizona  and  (’olorado,  hv  the  Most  Reverend 
J.  R.  Salpointe,  D.  D.  Archbishop  of  Tucson,  formerly  Archbishop  of 
Santa  Fe,  New  Mexico.”  1  read  from  page  181. 

The  Court:  Is  that  the  Bishop  who  is  .'Jaid  to  have  brought  the 
parties  together  here? 

Mr.  Kounds:  Yes,  sir.  He  says: 

“San  Xavier  and  Tumacaeori  were  the  most  important  missions 
of  Arizona  at  the  time  of  the  expulsion' of  the  Franciscans.  Their 
priests  visited  Tubac,  Tucson  and  other  pueblos  of  the  Papagos  at 
stated  times.” 

Mr.  Fraser:  That  is  objected  to  for  the  same  reason,  if  your  Honor 
please,  as  ineom])etent,  irrelevant  and  immaterial. 

802  The  Court:  You  do  not  challenge  the  lx)ok  as  one  speak¬ 
ing  by  authority? 

Mr.  Fraser:  No;  I  think  not  in  this  ca.^e. 

The  Court :  The  objection  is  overruled. 

Mr.  Fras(‘r:  And  may  wo  have  an  exception? 

Mr.  Kounds:  1  read  from  the  Final  Report  of  Investigations 
Among  the  Indians  of  the  Southwestern  U.  S.,  Carried  on  Mainly 
in  the  Years  1880  and  1885,  Carried  on  by  Adolph  Bandelier,  Being 
Part  1  of  the  Papers  of  the  Archaeological  Institute  of  America, 
Series  III,  1890.  At  page  72  he  says: 

13— 4298a 
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“The  Paj>a^os  came  in  contact  with  the  Spaniards  in  the  latter 
half  of  the  17th  century.  It  was  the  celebrated  Jesuit  Father  Euse¬ 
bius  Kino,  who  made  the  Spaniards  first  accpiainted  with  them. 
They  were  not  hostile,  only  shy,  in  the  U'ginnin^.  Father  Kino,  in 
his  letter  to  the  Padre  \"isitador  Horatio  Polici,  dated  Sept.  ‘22, 
says  that  the  Papagos  consist  of,  ‘more  than  forty  rancheries  lM)th 
large  and  small,  all  of  |M*oplc  very  friendly,  docile  and  so  affable  that 
everywhere  they  rt‘ccived  us  with  j)r(‘pared  house's,  with  crossc^s  and 
arches  placed,  and  with  much  of  their  foo<l  of  corn,  beans  and 
s(juashe.s,  melons  and  pitahayas.  and  <»f  their  game,  hares,  etc.,  and 
with  many  dances  and  .‘^ongs  by  day  and  night.'  ★  *  *  Xlu' 

ethnography  of  Ari/.ona  has  not  much  changed  since*  alniut  the  year 
1000.  The  main  changes  whie*h  have*  taken  plae*e  are  due  te)  the 
Apaches  in  the  last  half  of  the  17th  (Vnlury,  and  te>  the  settling  of 
the  country  since  its  anne.xation  by  the  F.  S.  The  A)>ache'S  e-auscMl 
the  Sobaypuris  (in  no  way  different  fre)m  the*  Pimas)  to  give  up 
their  homes  ein  the*  San  Pe*elre)  and  to  merge  into  the  Papagos.” 


Then  on  page's  102  and  lOd  he  says: 

“Ale)ng  the  San  pc'dree  \'alle*y.  the  Sobayjuiris  had  their  .s*ttle- 
ments,  which  e.\te‘nde*d  as  far  north  as  within  a  short  distance  e)f  the 
Kio  (iila.  \Ve*st  of  the'in  e-ommene*ed  the  range  of  the  Papa])-()tam. 
or  Papage)s,  whom  we*  have*  alreadv  met  in  northwestern  Se)n()ra,  and 
who  roamed  over  leather  than  resieled  in  the  southwestern  e'orner  of 
.Arizona  to  within  a  short  distane*e  of  the  (lulf  e*oast.  The  e'ountrv 
is  so  bleak,  se)  de*stitute*  of  attractions  for  village  Indians,  that  no  large 
populatiem  coidel  rt'main  there  for  any  length  of  time  so  long  as 
general  safety  was  not  firndy  e'stablished.  An  agricultund  stock 
e'ould,  pre)sper  in  these*  regions  only  with  a  great  de\d  e)f  ])atient  toil. 
Therefore,  the  se*attere'd  remains  of  more  pe*rmanent  villages,  with 
artificial  tanks,  mounds  of  houses  e*onstructe‘el  of  clavev  marl  and 

sometimes  more  than  erne  slorv  high,  which  are  met  with  here  anel 

«.  • 

there  throughout  tin*  Papagueria  are  evidences  e>f  a  ])erioel  of  relative 
quiet  that  has  long  since  ili.sippeare'd.” 


Then  at  pages  19S  and  100.  he*  siiys: 

“The  Spanish  government  receignized  at  an  early  day  that  the 
Tnelian  was  a  l)ig  child,  wlm  should  be  elevate'el  very  graelually. 
303  anel  nursed  very  e*arefully.  in  eirder  not  to  warp  his  nature  or 
ruin  it.  *  *  *  It  was  impossible  to  press  them  at  one*e  into 

the  mould  e>f  Spanish  organization  :  therefore  their  own  original  form 
of  Government  was  hiaintaineel.  and  only  such  modifie-ations  made  as 
became  necessary  te>  assure  the  su])remae*y  of  Spain  in  e^a.-^e  of  ne*ed. 
This  polie'y  ]>er]>e'luated  among  the  sedentary  Indians  the  e*ommunal 
system  known  as  th^*  ])ueblo  tyy)e  in  New  Mc.xie'o.  Under  this  order 
of  things  each  tribe  retained  its  jurisdiction,  and  l>ecame  responsible 
for  the  misdeeds  of  the  individual.  The  ]uieblos  have  disappeared, 
as  such,  in  the  Mexican  part  of  the  southwest,  among  the  Opatas  and 
Pimas  of  Sonora  anti  the  Cliristianized  Tarahumares  of  Chihuahua. 
The  old  organization  still  ])revails  with  the  Yaquis,  the  wild  Tara¬ 
humares  of  Chihuahua,  and  the  Mansos  and  Piros  of  El  Paso  del 
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Norte.  The  so-called  ‘Reform  Laws’  of  1857  nominally  abolished 
the  ancient  system  in  Mexico,  much  to  the  regret  of  the  Indian,  and 
even  of  some  of  the  ])r()mincnt  originatoi’s  and  fosterers  of  the 
measure.  That  the  pueblo  system  still  rules  the  New  Mexican  village 
Indians  and  the  Pimas  and  Maricopas  of  .\rizona.  is  well  known.” 

Then  [)ages  *201  and  202,  he  says: 

“The  communal  system  of  land  ttaiure  was  legally  established 
hy  the  granting  of  community  lands  to  each  settled  tribe — lands  in¬ 
alienable  except  through  consent  of  the  whole  triln?  and  with  per¬ 
mission  of  a  set  of  authorities  es]>e(*ially  entrusted  with  the  care  of 
the  Indian’s  interests.  (See  Heco])ilacion. )  This  perpetuated  com¬ 
munism  of  land  holding,  but  did  not  exclude  individual  tenure, 
within  the  limits  and  under  the  restrictions  of  communal  rights.” 

And  then  on  page  200,  he  siiys: 

“In  the  southwest,  the  establishment  of  community  grants  is  of 
comj)aratively  recent  date.  A  ))eremptory  order  of  the  king,  dated 
1082,  laid  tlie  foundation  of  the  so-called  pueblo  grants  of  New 
Mexico.  In  Sonora,  the  i)apei's  and  deeds  of  the  Opatas  date  back 
to  the  beginning  of  the  17th  rentury.  (  For  instance,  the  grants  of 
the  pueblos  of  Sinocpiipe  and  Hanamichi.)  As  long  as  the  Jesuits 
were  almost  the  sole  while  occupants  of  that  state,  it  was  superfluous 
to  execute  the  royal  dispositions  in  regard  to  Indian  lands,  as  nobody 
was  near  or  far  wiio  could  encroach  upon  the  native’s  possessions. 
In  Chihuahua,  K1  Paso  del  XoHe  excepted,  the  unsettled  nature  of 
the  aborigines  rendered  the  community  system  impraeticable  except 
in  the  shape  of  “reductions” - 

That  is  a  word  we  are  going  to  hear  (piite  a  bit  about.  (Continued 
reading:) 

“ — except  in  the  shape  of  ‘reductions,’  that  is,  aggregations,  some¬ 
times  of  several  stocks,  around  a  mission,  as  center  and  pivot  of  life. 
To  such  reductions  an  area  of  communal  land  was  assigned.  (See 
Recopilaeion,  ^’^ol.  IT  lil).  vi,  tit.  iii  etc.)  *  ♦  *  At  last,  however, 
Spanish  ideas  prevailed  to  a  great  extent,  and  by  allowing  permanent 
tribes  independent  jurisdiction  a  compromise  was  effected, 
304  the  result  of  which  has  been  that,  as  towards  outsiders,  the 
pueblo  recognizes  the  action  of  law,  while  the  law’  in  turn 
tacitly  acknowledges  the  right  of  home  rule  in  his  favor.  This  tacit 
arrangement  ])revails  today  with  the  pueblos  and  it  has  been  legalized 
in  the  first  statutes  of  New  Mexico,  which  declare  the  pueblos  to  be 
bodies  corporate,  corporations  having  their  own  juri.sdietion  over 
their  members.’’ 

Then  on  pages  313  and  314,  he  says: 

“A  elo.se  study  of  the  })eople  of  each  village  would,  in  addition 
to  the  differences  between  linguistic  stocks,  reveal  many  local  varie¬ 
ties.  But,  on  the  whole,  there  is  a  fundamental  similarity  between 
all  the  pueblos  in  manner,  customs,  and  beliefs,  that  is  very  strik¬ 
ing.  Their  ])osition  towards  the  w’hites  is  the  same  everyw’here, 
and,  as  far  as  mode  of  life  is  concerned,  there  is  the  same  tendenev 
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to  huddle  together  in  winter  for  protection  and  shelter,  the  same 
inclination  to  a  change  of  abode  in  sunnner,  in  every  pueblo  from 
Taos  to  Isleta,  from  Nhinihc  to  Ziini  and  the  Mocpiis.  In  summer, 
as  is  well  known,  the  pueblos  are  nearly  dcstTted.  The  Ziinis  move 
to  Pescado,  to  Aginu^  (’alientes.  to  Nutria,  et(‘.,  at  distances  from  10 
to  20  miles  from  their  villages:  the  Aeomas  to  Aeomita,  14  miles 
away;  all  the  other  tribes  emigrate  into  their  fields  leaving  hut  a 
few  families  at  home,  until  the  time  comes  for  housing  the  crops. 
Then  the  return  begins;  one  after  another  of  the  .‘Summer  ranches 
are  abandoned;  their  inmates  move  the  few  household  utensils  they 
have  taken  with  them  in  spring  hack  to  their  original  (piarters; 
and  the  pueblo  (piiet  and  almost  foi*siiken  during  the  peri(Kl  of  life 
in  physical  nature,  becomes  the  s(*at  of  animation  while  nature  rests. 
These  annual  changes  in  the  abodes  of  s(‘dentary  tribes  are  interest¬ 
ing  in  two  ways.  They  show  the  facility  with  which  the  village 
Indian,  for  the  Siike  of  subsistence,  still  changes  temporarily  his 
home;  they  also  e.xplain  many  features  in  archaeology.’’ 

M  r.  Frasi'i*:  I  object  to  that  as  incompetent,  irrelevant  and  im¬ 
material,  and  not  showing  anv  fee  title,  or  anv  title  to  the  lands. 

The  Court:  The  siime  ruling. 

Mr.  Fraser:  We  note  an  e.xception. 

Mr.  Hounds:  1  read  from  the  18th  annual  report.  Bureau  of 
American  Kthnology,  1<S1M)-P7,  by  J.  W.  Powell,  Director,  1902, 
published  Washington,  (iovernment  Printing  Office.  Under  the 
following  heading,  appears  a  long  table,  covering  many  ])ages,  the 
heading  being,  “Schedule  of  Indian  Land  Cessions”  indicating  the 
number  and  location  of  each  ce.'^sion  by  reservation,  for  the  Indian 
tribes,  from  the  organization  (4’  the  f  ederal  (Iovernment  to  and  in¬ 
cluding  1894,  together  with  the  descriptions  of  the  tracts  so 
305  ceded,  or  resi*rved.  the  date  of  treaty,  law  or  executive  order 
governing  the  same,  the  name  of  the  tribe  or  tribes  affected 
thereby,  and  historical  data  and  reference  bearing  thereon.  And 
there  ap|H*ai‘s.  on  ]>age  1>22  of  that  schedule  the  following:  I’nder 
the  head  of  “Tribe’*  is  “Papagos,  Pimas  and  Maricopas.”  Under  the 
heading  “I)escri[)tion  of  cession  or  reservation”  are  the  words,  ‘Voun- 
trv  claimed  bv  them  at  beginning  of  their  relations  with  the  U.  S. 
Under  the  heading  of  “Historical  Data  and  Remarks”  is: 


“No  treaty  of  purcha.^e  was  ever  made  with  these  tribes,  who  hav’e 
a  common  origin.  The  U.  S.  took  }K).<.«i(^ssion  of  their  country,  the 
boundaries  of  which  are  shown  on  Arizona  Ma])  No.  1.  Keseiwations 
were,  however,  assigned  them,  u])on  which  they  were  concentrated, 
known  as  the  Papago,  Gila  River,  Gila  Bend,  and  Salt  River ’Re¬ 
serves,  all  of  which  are  shown  on  Arizona  maj)  No.  2.” 

The  number  designating  this  tribe  on  the  map  of  Arizona  No.  1, 
is  No.  687.  Map  No.  1.  above  referred  to,  shows  the  tract  to  be 
bounded  on  the  south  by  the  Mexican  line,  on  the  east  by  the  Santa 
Cruz  River,  on  the  north  by  the  Gila  River  and  on  the  west  by 
the  Colorado  River.  Said  map  was  here  offered  in  evidence  and 
admitted. 
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To  the  foregoing  the  defendant  objected;  grounds,  incompetent, 
irrelevant,  and  immaterial;  objection  overruled;  exception  noted. 


(Here  follows  map  marked  page  306.) 


Miss  Chamberlin  resumes  stand. 

Noticias  Estadisticas  del  Estado  de  Sonora,  a  book  published  in 
Spanish,  by  Jose  Francisco  Velasco,  Mexico,  Imprente  de  Ignacio 
Cumplido,  1850,  is  a  recognized  geographical  and  historical  au¬ 
thority  in  Mexico,  written  by  Jose  Francisco  Velasco,  an  historian. 

Mr.  Fraser:  That  is  sufficient. 

Mr.  Rounds:  1  read  the  translation  from  pages  160  and  161. 

“The  Papagos  of  the  Gila  River  are  better  and  more  industrious. 
Firstly,  because  these  people  have  never  failed  the  government;  of 
this  they  have  given  different  proofs,  one  of  them  being  that  they 
did  not  care  to  accept  the  invitation  that  the  ffi*st  mentioned  ones 
(the  Pimas)  made  them,  that  they  should  take  part  in  their 
307  rebellion  and  secondly,  because  their  rancherias  are  stable, 
that  is  to  say,  they  do  not  go  roving  about  like  those  others; 
consequentlv  they  have  lands  sown  with  wheat,  corn,  frijoles,  gar- 
vanziis,  and  lentils,  thougli  only  for  their  maintenance.  More¬ 
over,  they  plant  cotton  from  which  they  make  the  sheets  we  call 
“Pimas,”  very  firm  and  thick,  for  the  purpose  of  protecting  them¬ 
selves  in  the  winter.  Their  habitations  are  houses  of  adobe,  formal 
though  small ;  it  is  very  rare  that  a  robber  comes  among  them,  and 
in  general  they  are  as  faithful,  as  hospitable  to  the  travelers  or 
strangers  who  arrive  at  their  pueblos.  ♦  *  *  Those  (ranch¬ 

erias)  of  the  Gila  are  i)ermanent,  as  has  been  indicated,  and  al¬ 
though  smaller  in  number  than  the  first  (Pimas),  they  are  of  large 
population,  it  being  incontestable  that  the  Papagueria  is  composed 
of  some  thousands  of  Indians,  which  .'^urely  exceed  the  Pimas,  Altos 
and  Bajos  and  the  0])ates  *  ♦  *  Xhe  rancherias  which  have 

made  themselves  known  as  the  most  stable  of  the  Papagos  in  the 
part  east  of  the  road  to  Alta,  California,  are  the  following:  That  of 
Zoni,  Cubic,  Quitovac,  Sonoita,  Tachilta,  Raiz  del  Mezquite; 
Tecolote,  Santa  Rosii,  Ati,  Cavorquenos.  Of  the  above  rancherias 
some  are  on  the -road  to  Alta,  California  itself,  as  Quitovac  and  others 
at  short  distances  from  its  .«ides.  The  other  rancherias  do  not  keep 
a  fixed  residence,  as  has  already  been  stiid;  but  although  they  are 
ambulatory,  they  always  return  to  their  primitive  localities.  The 
rancherias  of  the  Gila  are  less  than  the  above  mentioned  ones  but 
they  have  always  been  establistu*d  and  large  which  form  each  one 
a  pueblo  in  community,  with  their  fields,  cows,  and  sheep.” 

Mr.  I^*aser:  We  object  to  that  as  incom[)etent,  irrelevant  and 
immaterial. 

The  Court  :  The  objection  will  be  overruled. 

Mr.  Fraser:  We  note  an  exception. 

The  Court:  Yes. 

Mr.  Rounds:  T  will  read  from  a  book  jmhlished  in  1849  Noticias 
Estadisticas  de  Sonora  y  Sinaloa,  compiladas  y  amplificadas  para 
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la  Coniision  de  t^itadislica  Mililar;  jm)!-  el  Lie.  D.  Jose  Augustin 
de  Eseudero  *  *  *  Me.xieo,  LSdl).  This  is  a  statistical  review 

of  Sonora  and  Sinaloa,  compiled  and  amplified  for  the  Commission 
of  Military  Statisties  hv  Lie.  1).  Jose  Aui^ustin  de  Eseudero. 

Miss  Chamberlain;  The  above  is  a  doeument  made  for  the  use 
of  the  government  and  the  book  is  the  basis  for  the  work  of  a  ver}' 
famous  man  in  Me.xieo,  Orozco  y  Herra. 

Mr.  Hounds:  Heading  the  translation  at  pages  142  and 
under  the  heading  of  “Himas  or  Hapagos,"  he  siiys: 


“The  nomadie  villages  or  estal)lishments  of  these  natives  are  in  the 
part  most  (*asl  and  to  the  north  of  the  State  of  Sonora,  and 
.408  enjoy  generally  a  t(‘m|K‘rate  climate,  although  those  from  the 
Magdalena  to  Oipiitoa  are.  with  very  little  difference,  as 
hot  as  Huena  \4sta  and  (Juaymas.  'I'liese  Indians  are  the  most  hack- 
ward  in  civilization,  and  those  who  have  least  aeeiistomed  them¬ 
selves  to  intereouise  with  tho  whites:  n(»t withstanding,  those  who 
live  in  the  pueblos,  principally  of  the  San  Ignacio  Hivei’,  are  found 
less  backward  than  the  f>thers.  and  with  more  marked  pro])ensities 
for  the  pleasure's  of  .society.  tra<lc  and  commerce  with  civilized 
peoples,  among  whom  they  live'  ]K‘ae*e*fully.  They  are  eiivideel  into 
Himas,  Alte)s  and  Lajos.  whe)  have  he'on  e-oneiuereel  and  reduced  to 
pueblos  siiu-e  the  ItJth  e*enturv.  of  which  the*re  are  7,  each  one  gov¬ 
erned  hy  an  old  man.  and  all  by  the  ge*ne‘ral  of  the  nation,  whom 
another  time  the  Indians  had  named,  and  who  hael  been  confirmed 
by  the  intendente.  to  wIkmii  he*  pre‘se*nte*d  himse'lf  in  oreler  to  ree*eive 
a  garment  e>f  orelinary  cloth  and  a  baton  with  a  hilt  of  tin,  ignorant 
neverthele.ss  among  tlai'insclve's  eif  what  was  actually  done.  They 
are  farme-rs  anel  hunte  rs:  mortal  cne*niie‘s  of  the  .\pae-he*s  and  Yumas. 
against  wheun  the'V  make  a  |>e*i|M‘tiial  war.  This  natieni  is  phleg¬ 
matic  anel  lazy:  hut  houe'st  and  \irtuous  by  nature,  in  a  manner 
that  the  faithful  punctuality  in  its  preuiii.s's  heeth  of  its  governeu's  anel 
f»f  individuals  in  partie*ular  and  the*  most  e-ivditable  iustie*e  in  its 
judges  anel  magistrate's,  are'  prove'i'hial  among  tlK)se  who  speak  the 
(Vera  elialect.  .Many  pe'isons  who  have  he'e'U  in  the  pueblos  of  the 
(Jila  and  who  have*  made  the  je)urne*y  from  Tuhiitama  to  the  Cali- 
fomias.  are  able  te)  give  testimony  to  the*  he>spitality  e)f  the  Pimas. 
and  he)w  the'v  are*  also  ('scoit(*<l  by  the*  Papage)s  e»f  Cahorca  and 
Tuhntama.  in  orele*r  to  |»ass  the*m  with  baggage*  te)  the  e)ther  siele  of 
the*  river.  .\  viole*ne*e*  oi*  robbe'iy  has  ne*ve*r  he*e*n  he*ard  of,  notwith- 
staneling  that  the*  lrave'le*rs  are*  ve*ry  fre*epient  who  pass  hy  the  ])uehlos 
of  the  (lila.  wlu're  a  multitude*  of  inhabitants  of  the  predidios  of 
Tucson,  Santa  Cruz,  and  San  Ignacio  Hiver  gather  at  a  kind  of 
fair  which  the*y  have  annually,  in  which  tlu'se  peaceful  natives  ex¬ 
change  the*ir  eotte)n  e'le)ths.  e*alle*el  Pimas  mantas,  whie'h  are*  e*overlets. 
white  and  be*autiful:  some  blankets  e*alle*el  e*e)ras  or  e‘e)ritas,  anel  the 
Yuma  e>r  .Vpaehe*  Indians  which  the*y  had  maele*  juisoners.  These 
are  baptizeel.  aele)pted  and  eHliie*ate*d  by  the  huyei*s  anel  form  a  large 
part  of  the  domestic  .«ervie*e  in  the  Sonoras.’ 


o 


Mr.  Fra.'ser:  I  wish  te)  make  the  same  ohjection  to  all  this  testi¬ 
mony  as  incompetent,  irrelevant  and  immaterial. 
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AOORE6S  ONLY  THE 
COMMISSIONER  OF  INDIAN  AFFAIRS 


DEPARTMENT  OF  THE  INTERIOR 
OFFICE  OF  INDIAN  AFFAIRS 

WASHINGTON 


January  25,  1919« 


The  date,  shovrn  on  the  attached  r.ap,  being 
c  v/i.ite  print  of  the  southern  part  of  the  nap  of  the 
fta.te  of  .u’izona  prepared  under  direction  of  the 
Co?.:niss loner  of  tho  General  Land  Office,  lias  been  com¬ 
piled  fror.i  the  best  data  obtainable  fron.  the  records 
of  this  jffice,’  the  records  of  the  Chief  Irrigation 
hnaine^r*s  Office  of  this  Service,  and  is  based  on 
actual  surveys  and  exar.iinations  in  the  field. 


It  includes  a  portion  of  Yuma,  Llarlcopa, 
Pinal  and  Fima  counties,  Arizona,  and  shows  project¬ 
ed  thereon  in  color  the  Reservation  created  for  the 
Papaao  Indians  by  Executive  Order  No.  2300,  dated 
January  14,  1913,  as  modified  by  Executive  Order  No# 
2524,  dated  rebiniary  1,  1917.  v/ithin  the  area  in 
Pir.ia  County,  Iirizonn,  4®signated  generally  on  the 
Land  Office  map  as  "Santa  Rosa  Volley",  has  been 
indicated  by  name  the  various  villages  of  Papago 
Indians  living  in  that  Valley.  The  location  of 
these  villages  has  been  fixed  as  accurately  as  pos¬ 
sible  from  actual  surveys  made  on  the  ground,  and 
the  following  data  taken  from  a  report  by  field 
officers  of  this  bureau  shows  the  name  of  the  Indian 
village,  the  number  of  dwellings  therein,  and  the  num¬ 
ber  of  iniiabitants,  where  such  information  was  obtain¬ 
able,  as  of  tile  calendar  year  1914: 


Name  of  Village. 

No.  Houses. 

Population 

Anegan 

29. 

200. 

Santa  Rosa 

24. 

400. 

.Ak  Chin 

26. 

150. 

brovmell 

11. 

55. 

Covered  V.ells 

24. 

--- 

Quajote 

20. 

200. 

Cobabi 

6S. 

— - . 

Comobabl 

45. 

143. 

The  arid  condition  of  the  country  and  the 
extreme  scarcity  of  water  dui*ing  certain  seasons,  even 
for  doi.estic  pui»poses .  have  forced  these  Indians  to 


abandon  given  villages  teinporarlly  In  oi»der  to  obtain 
trater  for  themselves  and  their  stock.  They  Invariably 
re%um»  honever,  to  their  fomer  village  hoine  whenever 
local  showers  render  a  wat^r .  supply  again  available* 

This  rendered  It  difficult  for  the  en\imerator  to  obtain 
an'  accurate  census,  of .  the  popi^atlon  of  each  village , 
but  the  number  of  houses  tliereln  Is  taken  from  actu^ 
coxint  on  the  ground*  These  houses «  while  clean,  are 
but  crude  one-story  affairs  constructed  of  slla  xwles 
or  ribs  of  the  schuaro  cactus,  plastered  with  adobe 
r^uQ,  having  a  x*^f  of  the  same  material,  but  quite  thick. 
The  houses  ere  not  built  In  true'  "Pueblo”  style,  rising 
tier  on  tier,  but  are  scattered,  frequently  bel^  several 
kvjidred  yards  apart.  These  facts  have  been  verified  from 
c}ose  observation  made  by  me  on  the  ground. 


The  exterior  limits  of  the  claim  of "the  so 
called  "Pueblo  of  Santa  Rosa"  have  been  projected  on 
the  attachfidmap,  over  the  Santa  Rosa  Valley,  so  as  to 
include  thei%in  the  Indian  village  of  Santa  Rosa*  The 
?ocatlon  of  this  claim  Is  not  exact  to  that  degree  of 
finality  which  might  be  desired,  as  the  starting  point 
of  the  description  given  is  exceedingly  Indefinite  and 
the  closing  lines  leave  a  hiatus  difficult  to  reoonelle* 

It  has  been  prepared  from  the  best  data  obtainable,  end 
Is  believed  sufficiently  accurate  to  loc.ate  with  approx¬ 
imate  definiteness  the  (^alm  presented  In  tbelr  behalf. 

This  claim  Is  but  one  of'  ten  cohered  by  alleged  deeds 
and  powers  of  attorney  dated  heeember  9,  1880,  running 
from  certain  alleged  "Chiefs"  of  the  Papago  tribe  to  one 
iwObert  F*  Eunter,  which  Instruments  do  not  appear  to  have 
been  placed  of  record  \mtll  J\me  2,  1914*  ’  The  tQ^tAl/area 
covered  by.  these  alleged  deeds  €end  powers  of  attorney  covers 
over  2,000,000  acres  of  land  In  the  Papacro  country  in  Plme 
and  Pinal  Counties,  Arizona* 

f. 
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The  Court :  Overniled. 

Mr.  Fi  •ascr:  And  we  may  note  an  exception? 

The  Court:  Yes. 

Mr.  Rounds:  We  now  have  liere  the  map  s])oken  of  the  other 
day.  I  offer  in  evidence  a  ])hoto‘>;raphie  copy  of  a  map  attached  to 
the  l)rief  of  the  defendants  in  the  Supreme  Court  of  the  V.  S.,  and 
the  statement  of  (Commissioner  Sells  ])ut  in  evidence  the  other  day 
and  entitled  “Papa^o  Reservation  as  estahlished  hy  executive  order 
Feh.  1,  1917.  claim  of  Santa  Ro.^a  Indians,  Dept,  of  Interior 
(loneral  Land  Otliee.  Fr(‘d  Dennitt.  (Commission(*r.  State  of  Arizona, 
1912.’* 

.‘>12  Whereupon  .said  map  was  received  in  evidence  marked 
Plaintiff's  Kxhihit  18,  and  is  as  follows: 


(Here  follows  Plaintiff's  lOxhihit  18,  marked  pa^es  809,  310,  and 

311.) 

Mr.  Pounds:  1  offer  in  evid(‘nce  a  map,  Dept,  of  the  Interior  Gen- 
eial  Land  Oflice,  Fied  DcMinitt.  State  of  Arizona,  compiled  from  offi¬ 
cial  records  State  of  Arizona  and  other  .sources,  1912,  which  I  think 
will  appear,  hy  comparison  with  the  map  last  offered  an  official  map 
on  which  the  location  of  the  village  of  Santa  Rosa  and  of  the 
313  claim  has  been  superimpo.sed,  in  order  to  make  the  map  that 
is  put  in  evidence  as  ''Plaintiff's  Exhibit  18”  clear.  You  will 
note  that  there  are  particularly  (»n  this  piece  of  paper  some  ink 
marks,  and  either  c(am.sel  will  have*  the  right  tf)  substitute,  and  we  will 
endeavor  to  suhstilutc*  a  copy  of  the  map  without  any  ink  marks. 

Whereu])on  said  map  last  offered  was  received  in  evidence  and 
marked  as  Plaintiff's  Exhibit  19.  To  which  the  defendants  ob¬ 
jected  on  the  same  ground:  overruled:  excei)tion  noted.  Plaintiff’s 
Exhibit  19  is  the  .same  map  as  Defendants  Exhibit  18,  except  that 
the  lines  drawn  to  show  the  boundaries  of  the  so-called  Santa  Rosa 
are  on  Exhibit  18  and  absent  from  Exhibit  19. 

Mi.ss  Fhamberlin:  Alexander  de  Humboldt's  Political  Essay  on 
the  "Kingdom  of  New  Spain,”  dated  Xew  York,  1811,  is  an  au¬ 
thoritative*  hi.storical  work. 

.Mr.  Rounds:  I  read  a  few  words  from  pages  206  and  207  of  that 
work. 

(Reading:)  “The*  Indians  who  live  in  the  plains  adjoining  the 
( 'asas  Grandes  of  the*  Rio  Gila,  and  who  have  never  had  the  smallest 
communicatieui  with  the  inhabitants  of  Sonora,  deserve  hy  no  means 
the  appellation  of  Indios  bravos.  Their  s(‘cial  eivilization  forms  a 
.-ingular  contrast  with  the  stale  of  the  .ravages  who  wander  along  the 
hanks  of  the  Mi.ssouri  and  other  parts  of  f  anada.  Fathers  Garces 
and  Font  found  the  Imlians  to  the  south  of  the  Rio  Gila  clothed  and 
a.-semhled  together,  to  the  nund)er  of  two  or  three  thou.^and,  in  vif- 
lag(‘s  which  they  call  Fturicut  and  Suta(pii.-jan,  where  they  peaceably 
cultivate  the  soil.  They  saw  fields  sown  with  maize,  eotton  and 
g(mi'ds.  *  *  *  There  are  I’eekoned  in  the  j)rovince  of  Sonora  one 

city  (ciudad)  Ari.«pe:  two  towns,  (villas)  viz:  Sonora  and  Tlostemuri ; 
46  villages,  (pueblos,)  l.o  ])arishes.  (panxpiias)  mi.^sions,  20  farms, 
(haciendas.)  and  2.")  colleges,  (ranchos).” 
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By  Mr.  Hounds : 

Q.  Miss  (’hainlKTlin,  I  show  you  a  hook  called  “Kudo  Ensayo, 
Tentative  de  una  Hrehencional  Description  ( Jeojjraphica  de  la  Pro- 
vincia  de  Sonora,  sus  Terininos  y  ('onfinos.”  Por  un  .Vinigo  del 
Bien  (’oniuin.  17()l-*2  ( Hej)uhlished  in  Facsimile.  St.  Augustine. 
Pdorida  IHtkS).  You  may  state,  if  you  know,  the  character  and 
authority  of  that  hook.  A.  The  Kudo  Ensayo  is  a  classic  amonj; 
Spanish  writings  concerning  Mexico.  New  Mexico  and  Sonora,  writ¬ 
ten  in  about  17t)l,  hy  the  Jesuit  Father  Juan  Mentig. 

(^.  Will  you  ex|Jain  why  it  is  it  hears  .<o  late  a  date,  Miss 
.‘U4  (’hamherlin?  A.  It  was  one  of  those  manuscripts  lost,  and 
was  not  recovered  and  nevi*r  translated  until  hy  Buck¬ 

ingham  Smith. 

Mr.  Hounds:  I  will  rea<l  from  page  lOtl  of  that  work,  as  follows: 


“We  then  continued  our  journey  to  San  Xavier  del  Bac,  JO  long 
leagues  distant  from  Santa  Maria.  This  is  the  last  mission  in  Pi- 
nieria,  JJ  degrees  '2~>  minutes  in  latitiah*  and  20J  degrees  of  longi¬ 
tude;  and  is  hounded  hy  the  villages  which  the  Papagos  have  estab¬ 
lished  on  the  sterile  ])lains  to  the  West.’’ 

Then  skipping  some,  lu*  continues: 

“These  are  the  20  Missions  with  7J  puchlos  ami  various  villages  of 
the  Christian  Indians.  ♦  *  *  'Pl,(.  upper  Pimas  occupy  22  pueblos, 
composing  8  Missions.” 

Then  on  pages  1G7  to  173: 

(Heading:)  “The  civil  government  of  the  j»nchlos  (»f  the  Indians 

consists  in  a  (lovernor.  an  .Mcahh*.  .\lgnacil  and  Topile.  The  (lov- 

ernor  is  selected  hy  the  sana*  Indians  according  to  the  ]>reference  of 

their  Padre  Ministro,  who  hv  the  Koval  Laws  inserted  at  a  Provi- 

«  • 

dencia  I\eal  of  the  Andiencia  of  (oiadalajara  on  the  2r)th  of  Septem- 
her,  IGSG,  and  a  dispatch  from  his  exccllencv  Senor  \’icerov  Don 
Juan  Francisco  de  (Jiienu's  y  Ilorcasitas,  its  date  Mexico,  Nov.  25. 
174(),  directs  them  in  such  an  eh'ction,  in  order  that  thev  are  certain 
to  give  their  votes  to  sonieom'  whose  life  and  customs  does  not  sene 
them  as  hindrance,  hut  only  as  hri<lle,  in  respect  to  evil,  and  as  stimu¬ 
lant  and  spur  fm*  that  which  is  good.  The  (lovernor  elect  himself 
does  the  same  in  placing  the  Alcalde,  and  these  with  the  Padre  Min¬ 
istro,  still  near  all  the  jmehlo.  and  upon  the  preference  of  all,  ap¬ 
point  the  Alguacil  and  T(>]»ile.  In  tin*  .<ame  manner  is  made  the 
Captain  of  Mar.  This  is  tin*  senate,  or  cahildo  of  these  Indian  re¬ 
publics,  which  govern  themsi'lves  in  politics  thus  in  order,  for  their 
own  con.servation.  maintenance,  ami  Hoyal  service,  as  for  their  church 
and  Padre  Ministro.  And  .«>  the  (lovernor  with  the  .Mcalde.  etc.,  ex¬ 
plain  their  contracts,  and  (juestions  which  occur,  jmnishing  delin- 
(luents.  principally  if  it  is  a  juiblic  wrong,  with  the  punishment  of 
one  or  two  dozen  laslu's.  conformably  to  the  seriousness  of  the  crime.” 

Mr.  braser:  I  ohj(‘ct  to  that  as  immaterial,  for  the  reason  that  there 
is  no  connection  shown,  or  that  the  present  plaintiff  is  affected. 
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The  Court:  It  is  some  evidence  of  a  form  of  government  existing 
in  that  country".  It  may  go  in. 

Mr.  Fraser:  An  exception. 


Q.  Miss  Chamberlin,  can  you  state  what  authority,  if  any,  is  had 
hy  a  book  entitled  “Teatro  Airicricano,  Descripicion  General  de  los 
y  Provincias  de  la  Nucva  Es])ana,  y  sus  Jurisdiciones,”  by  D. 
dl5  Joseph  Antonio  de  Villa  Senor  y  Sanchez,  Mexico — 1748? 

A.  That  again  is  one  of  the  source  books  to  which  students 
of  history  of  the  American  southwest  and  Mexico  must  go. 

Mr.  Hounds:  I  read  from  ^^)l.  *2  pages  4(K)  and  404: 


“In  the  month  of  October,  1744,  there  was  solicited  by  apostolic 
zeal  of  the  Jesuit  missionaries,  the  expedition  to  explore  the  Moqui 
provinces,  and  although  it  was  not  attained,  by  the  said  motives,  at 
least  there  were  discovered  and  entered  some  of  the  lands  until  then 
only  penetrated,  be(*ause  of  Padre  Jacob  ScKlelmair,  a  Jesuit  mission¬ 
ary,  having  gone  from  Tubutama,  and  crossed  through  the  great 
lands  of  the  Pimas  .\ltos,  calk'd  Pa|>at)otas, — ” 


Hy  Mr.  Hounds: 


(^.  Can  you  tell  me  what  Papabotas  refei's  to? 

.\.  Papabotas  refers  to  the  Pa])agos. 

Mr.  Hounds  (continuing  reading) :  “ — among  whom,  on  ac¬ 
count  of  having  many  Christians  among  the  pagans,  there  are 
tractable  and  domestic  people;  they  live  in  diy  and  .sterile  lands, 
without  more  water  than  that  which  gathers  in  some  short  acequias 
or  ci.sterns.  From  the  f)lace  of  Tubutama  to  the  Pimeria  of  the  Gila 
River  there  is  a  distance  of  80  leagues  to  the  northern  ]>art,  quarter 


to  the  northea.st.  There  are  in  it  three  rancherias,  so  large  that  the 


multitude  which  occu))ies  them  is  uninvestigated;  among  them  are 
some  Christians,  but  the  greater  pjirt  of  them  aie  gentiles,  they  have 
as  well  the  excellent  quality  to  l>e  enemies  of  the  .\paches,  and  very 
friendly  to  the  Spaniards,  and  generally  they  are  gentle  and  domestic 
tbrougli  the  continuous  work  of  the  Jesuits,  zealous  in  their  cate- 
chi.sm,  in  whose  ministrv  thev  have  exercised  themselves  for  50  years 
in  this  j)art.’’ 


.Mr.  Fra.«er:  1  object  to  that  for  the  same  rc'ason  that  the  author 
is  not  an  authority.  1  might  point  out,  your  Honor,  that  .so  far 
we  have  had  no  evidence  of  the  otlicial  ])Osition,  knowledge  or  op¬ 
portunity  for  investigation  or  anything  else  [)assed  by  the.«e  authors, 
and  their  work  seems  to  be  re.sorted  to  simply  in  default  of  any¬ 
thing  else;  and  it  .«eems  to  me  that  if  there  is  anything  known  on 
the.*^  points  it  should  be  brought  out  before  a  testimony  is  admitted. 

The  Court :  One  of  these  .‘«eems  to  be  the  chronicles  of  travelers 
or  observers  in  that  country,  and  the  witness  testified  that  was  a  high 
authority.  1  am  letting  it  in.  and  it  may  dovetail  a  great  deal  with 
other  evidence.  T  don’t  know.  We  will  see  about  that. 

Mr.  F  raser:  .\n  exception  jJease. 
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Hy  Mr.  Hounds: 

(|.  I  show  you  two  voIuiik'S,  ontitlod  “Kino's  Historical  Memoir 
of  Ihnieria  Alla,  a  Contem|)orarv  account  of  the  Bejiinnin<»s 
.‘Ut)  of  California.  Sonora  and  Arizona,  by  Father  Kusehio  Fran¬ 
cisco  Kino,  S.  .1..  FioiKTr  Missionary  Explorer,  Topogi*apher 
and  Hanchinan,  Ib.SS-l 7 1 1 ,  pvd>lisli(‘d  for  the  first  time  from  the 
original  manuscript  in  the  arcliives  of  Mexico;  translatcHl  into  Eng¬ 
lish,  edited  ami  annotated  by  llerlK'rt  Eugene  Holton,  Fh.  P. ; 
Cleveland,  HUh,  and  published  as  one  of  the  .s^Mni-centennial  puh- 
lications  of  the  rniv(‘r>itv  of  ('alifornia."  Will  vou  t(‘ll  me  what 

4.  4 

you  can  about  the  author  and  the  Inioks? 

.\.  Father  Kino's  a(*count  is  probably  the  most  famous  of  the  (‘arly 

davs  of  the  Jesuits,  and  this  account  was  h>st  for  manv  V(‘ars,  and 

•  •  * 

Frof(‘ssor  Bolton,  who  i-s  a  well  known  studiait  of  history,  found  the 

« 

manuscript  in  the  archiv(*s  of  M(‘xico  ('ity.  and  ha.<  translated  it 
and  published  it.  This  account  has  h(‘cn  <jUot(Ml,  and  the  material 
taken  from  it  ever  since  Kino’s  days  by  tlu*  men  wh(>  W('n'  with  him. 
.Manj(‘.  and  many  others.  So  it  is  a  thing  that  stmlcnts  have  long 
wished  to  have. 

.Mr.  Hounds:  Hea<ling  fn)m  Kino’s  Historical  Memoir  of  Himeria 
Alta,  lbcS3-1711,  page  27)0: 

“In  the  fii-st  journey  or  mission,  which,  coming  from  the  Hio 
Cninde,  from  tlu*  north  to  the  south.  1  ma<le  to  tlu'se  coasts  of  the  Sea 
of  California,  wlu'n*  they  had  never  .<e(“n  any  whit<*  fjjce  or  .Spanish 
|H‘r.<on  in  the  HO  league<  of  cf>a.'<t  which  1  traveled,  mort*  than  oOOO 
Indi.ans  Uung  subdued.  JMo  infants  wen*  prt*s(*nt(*d  to  me  to  baptize* 
in  the  gr(‘at  rancheria  alone  which  we  named  San  Francisco.  ” 

'riu'ie  is  a  foot  note*.  “San  Francisco  del  .\did.” 

(Ceuitinuing  reading:)  “On  the  4th  of  Oct.,  after  ma.-^s,  they  gave* 
me*  102  little  on(*s  to  ba]>tize:  and  in  the  afternoon  at  the  lU'ighboring 
ranch»*ria  which  feJlowed  it.  and  which  we  named  San  Se'cafin.  they 
gave*  me  t»0  e>tlu*rs.  When.  2  ye*ars  afterwards,  the  father  visitor. 
.\ntonio  Leal,  in  his  holy  and  apostolic  visit,  penetrateel  with  Father 
Fram*isco  (lonzalvo  and  me*,  more  than  SO  U‘ague*s  northward  ami 
went  as  far  as  San  Augustin,  and  rt'turm'el  by  the  westward,  he 
arrivi'd  at  San  Seratin  and  San  Fram*isco,  .-iolemnizing  sovor.d  bap¬ 
tisms  in  difl'en*nt  pla(*es.‘  greatly  consoling  and  eelifving  all  this  ex¬ 
tensive*  Himeria  ami  its  neighboring  nations:  and  at  San  Serafin  ami 
San  Francise*o.  the  little  e)nes  whom  I  had  previously  baptizeel  ro- 
ceiveel  his  reverence  with  tiny  cre)s.ses  in  their  hands.” 

Then  reaeling  from  page  1S7: 

“In  the‘  single  rancheria  eef  San  Francisce>  ele*l  .\elid,  te)  whie*h 
we  gave  the  name  of  this  most  glorious  patriarch  and  great  jeatron. 
San  Francise'o  Xavier  (Bedtem  says  .\sis  instead  of  Xavier),  inasmuedi 
as  in  it  een  the*  4th  eef  Oct.,  we  kept  this  he>ly  elay.  they  gave  us  afte*r 
the  ma.'is  of  the  .sunt  102  little  ones  to  baptize.” 
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317  He  continues: 

“In  the  afternoon  we  went  2  leagues  farther,  to  another 
rancheria,  which  we  named  San  Serahn,  and  they  gave  us  to  baptize 
<>3  other  little  ones.” 

Then  reading  again  at  page  207  of  Vol  1,  he  says: 

“After  28  leagues’  journey  and  having  passed  hy  various  raneh- 
erias,  all  of  very  friendly  and  very  docile  ]K*ople,  we  arrived  at  the 
raneheria  of  San  Serahn  del  Actiin.  There  came  out  to  welcome 
us  more  than  20  justices  wlio  had  assi'inhlcd,  and  about  20  hoys, 
who  received  us  on  th(‘ii  kiu'cs,  willi  crosses  in  their  hands,  that 
they  might  give  tluMu  to  the  father  visitor:  and  afterward  we  were 
welcomed  l)y  more*  than  -100  mt‘n  and  many  women  drawn  up  in  a 
very  long  line  with  their  little  oiu's  already  hajjtizcd,  2  yeai*s  before. 
They  comprised  about  12tM)  souls.  In  tin*  afternoon  we  j)a.‘<sed  on  to 
San  Francisco  del  Adid.” 


'^riien  thei(‘  is  a  foot  n(»t(‘  as  f(»llow<: 
cisco  del  Ati. 


.MaJije  calls  this  San  Fran- 


(^.  Can  you  tell  us  who  M'anje  was?  .Manje  was  an  army 
oflicer  who  went  with  Kino  on  his  trip  uj)  into  the  Pimeria  Alta. 

Mr.  Rounds  (continuing  reading:)  “In  the  afternoon  we  passed 
on  to  San  Francisco  del  Adid,  where  we  were  received  by  20()  men 
and  alK)ut  80(1  souls,  among  them  being  many  of  the  102  little  ones 
whom  they  had  given  me  here  to  baptize  on  the  morning  of  the  day 
of  San  Francisco,  tlie  -1th  of  Oct,.  2  years  before.  All  were  much 
|*lease<l  to  hear  (he  word  of  (lod  :  and  at  night  there  was  form(‘d 
a  circle  of  2.3  governors,  among  them  In'ing  the  prineijial  one  of  the 
four  coconiaricopas  who  had  come  to  sec  us.  who,  with  the  gov¬ 
ernor  of  Nuestra  Senora  de  los  l)oh)rcs,  spoke  with  fervor  of  their 
eternal  salvation,  and  the  father  visitf)r  heard  that  new  language 
for  the  fii’st  time.” 


Then  reading  again  from  page  2<>'),  of  ^^)l.  1.  he  continues: 

“On  the  29th,  after  1((  leagues  journey,  we  arrived,  two  hours 
past  noon,  at  the  gr(‘at  rancheria  of  San  Xavier  del  Bac  of  the 
Sobaipuris.  moi(‘  than  4(1  boys  came  forth  to  recc'ive  us  with  their 
cro.'ises  in  th(‘ir  hands  and,  then*  w(‘i(‘  more*  than  ;»()()  Indians  drawn 
Uj>  in  line,  just  as  in  the  pU(*blos  of  tlu'  ancient  Christians.  After¬ 
wards  we  eountc^d  more  than  a  thousand  .<ouls.  There  were  an 
earth  roofed  adoW  house.  cattU*,  sbee]>.  and  goats,  wheat  and  maize 
and  the  3()  relay  pack  animals.  The  fields  and  lands  for  sowing 
were  so  extensive  and  supt>li(Hl  with  so  many  irrigation  ditches  run¬ 
ning  along  the  ground  that  the  father  visitor  said  they  were  suf¬ 
ficient  for  another  city  like  Mexico.  On  the  3()th  the  Oovernor  of 
FI  Octeam,  to  the  west,  named  Tocodov  Onigam,  came  to  see  us  with 
10  other  Indians.  And  being  questioned,  he  told  ?s  by  means  of 
kernels  of  maizx'  that  he  had  in  his  rancheria  206 
.*>18  souls.*’  *  *  * 
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Then  again,  lie  continues  as  follows: 

**May  1,  1700.  On  the  fii-st  day  of  May  in  the  afternoon  and  at 
nightfall,  many  justices,  cajitains,  and  governoi*s  arrived  from  the 
West,  from  San  PVancisco  del  Addi,  and  from  San  Serafin,  some 
coming  40  and  oO  leagues.  Wo  talked  with  them  a  great  part  of 
the  night,  as  we  had  done  the  night  before,  in  regard  to  the  eternal 
salvation  of  all  those  nations  of  the  West  and  Northwest.’’  ♦  ♦  ♦ 

Then  from  Vol.  2,  page  207 : 

“The  natives  of  these  new  compie.'its  and  new  nations  are  in¬ 
dustrious  Indians,  who  are  docile,  affable,  and  verv  friendly,  and  at 
the  same  time  warlike*  and  valiant,  able  to  defeiul  them.'^elves  against 
their  enemies  and  to  tight  against  our  advei'saries,  the  enemies  of 
this  province  of  Sonora.  ★  *  *  The.'^e  natives,  pailicularly  those 

of  this  extensive  rimeria,  have  v(‘rv  good  fabrics  of  cotton  and  of 
wool;  also  many  nicely  made*  baskets,  like*  ham]K'i*s.  of  different 
size's,  manv  ceilored  inae*aw  fe*athei*s.  manv  deer  anel  buffalo  hides, 
and  towarel  the  se*a  ce»ast  mue  h  liezoar,  and  the  etiicae*ious  e*ontrayerba, 
and  in  many  parts  the*  inij)ortant  me'dicinal  fruit  calle*<l  Jojeiba.’’ 

Then  em  page*  2t)0,  the  following: 

“Last  year  during  the  journey  and  visit  of  Father  Visiteu-  Fran¬ 
cesco  Maria  Piccolo  to  the  Pimeria,  more  than  dP  governors,  captains, 
alcalde's,  fiscales,  etc.,  came  from  the  interior  all  on  hoi’seback.” 

Mr.  Rounels:  I  offer  in  evielence  fre)m  the  book  in  question, 
“The  earliest  ju’int  of  ' Kino’s  map  e>f  Pimeria  Alta,  1705  with  leave 
te>  sub.'^titute  ane)ther  co]>v,  either  a  duplicate  e)r  a  ]>he)togra])h. 

Mr.  kYaser:  I  p  te)  this  point  I  wisli  to  e)bje*ct  to  this  e'videne*e  as 
irre'levant,  not  epie*stioning  the  authority  of  Father  Kino  as  an  ex- 
pb»rer.  and  the*  right  to  have  his  evide*ne*e*  in  on  that  ground, 
l)ut  in  that  it  has  no  bearing  on  the  title  of  the  piesent  plaintiff. 

Mr.  Rounels:  This,  of  e*oui*se.  is  a  document.  This  is  a  photo¬ 
graph  of  the  pailiculal*  e)ld  maj)  showing  the  San  Francise*e)  anel  San 
Serafin  in  the  pailicular  le)e*ation,  and  we  shall  follow  along  and 
she)w  that  San  Francise*o  anel  San  Serafin  follow  along  in  that  loe*a- 
tie>n  until  San  Francisco  changes  over  to  Santa  Re)sa  in  that  Siune 
le)catie)n. 

The  Court:  It  may  go  in. 

Mr.  Fi’aser:  .An  exception  please. 

The  Court:  Yes. 

Said  map  was  intre)duceel  in  evielene*e  as  Plaintiff’s  Exhibit  19-.\. 


(  Here  follows  ma])  marked  page  319.) 


32b  Whereupon  plaintiff  offered  in  evidence  a  map  from  Herbert 
Eugene  Bolton’s  edition  from  Father  Kino  entitled,  “Map  of 
Pimeria  .Alta.  1987-1711.  and  compiled  by  Herbert  Eugene  Bolton. 
Said  map  was  fastened  in  the  book  and  was  introduced  to  show  that 
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Bolton  attempted  to  locate  San  Francisco  del  Adid.  To  which  the 
defendants  objected  on  the  ground  that  it  was  not  Father  Kino’s 
map  at  all  and  was  compiled  by  Mr.  Bolton,  and  is  not  an  historical 
document;  that  it  was  Bolton’s  conjecture.  Objection  sustained; 
exception  noted. 

Miss  Chamberlin:  The  book  published  in  Amsterdam  in  1766  in 
Dutch  entitled  “Hedendaagsche  Historie,  of  Tegenwooridge  Staat 
van  Amerika,”  contains  a  map  at  page  243  thereof.  The  work  is 
another  carlv  history  and  a  student  of  history  of  that  time  would 
go  to  it  as  a  source.  It  happens  to  be  a  rare  print.  For  instance, 
tliere  is  not  a  copy  of  this  book  in  the  New  York  Public  Library, 
but  they  have  this  map  there.  It  is  a  translation  of  Salmon,  who 
was  an  English  geographer,  but  in  these  early  accounts  geography 
and  history  went  hand  in  hand.  Salmon  was  well  known  and  well 
considered.  Kino  was  an  explorer  and  wrote  of  his  own  experiences. 
Salmon  wjis  more  of  an  historian  and  geograj)ber  who  compiled  the 
work  of  othere.  1  don’t  know  that  he  was  ever  in  this  country 
himself. 

Whereupon  said  map  was  introduced  in  evidence  and  marked  as 
Plaintiff's  Exhibit  19b.  To  the  introduction  of  w’hich  the  defend¬ 
ants  objected  on  the  ground;  incompetent,  irrelevant,  and  imma¬ 
terial  and  not  a  properly  authenticated,  authority  being  a  compila¬ 
tion  of  the  works  of  others.  Objection  overruled;  exception  noted. 

(Here  follows  map  marked  page  321.) 

Mr.  Rounds:  I  read  from  j)age  434  of  Part  2,  Bulletin  30,  of  the 
Bureau  of  American  Ethnology,  dated  1912,  and  being  “Hand  Book 
of  American  Indians  North  of  Mexico.” 

“San  Francisco  Ati.  A  Pima  village,  visited  by  Kino  and  Mange 
in  1698;  situated  W.  of  the  Rio  Santa  Cruz,  in  S.  Arizona.  It  was 
the  seat  of  a  mission  established  in  1756  by  Father  Pfefferkorn  ac¬ 
cording  to  Och  (Nachrichten  I,  71,  1809).  Not  to  be  confounded 
with  the  Papago  settlement  of  Ati  (q.  v.)  farther  S.,  on  the 
322  Rio  Altar,  in  Sonora.”  Then  be  gives  some  references. 

(Reading:)  “Ati — Arricivita  (1771)  quoted  by  Hancroft,  Ariz. 
and  N.  Mex.,  387,  1889,  Atison — Anza  and  Font  "(1789),  ibid.,  392 
(doubtless  identical;  i.  e.,  the  ‘spring’  (son  of  Zoni)  of  Ati).  San 
Francisco  Ati. — Mange  (1698)  in  Doc.  Hist.  Mex.  4th  s.,  I,  318, 
1856.  S  Francisco, — Kino  map  (1701),  in  Bancroft,  Ariz.  and  N. 
Mex.,  360,  1889  S.  Franciscus  Kino  map  (1702),  in  Stocklein, 
Neue  Walt-Bott,  74,  1726.” 

Mr.  FVaser:  I  object  to  that  as  being  irrelevant  to  the  case  pre¬ 
sented  here. 

The  Court:  It  may  go  in  subject  to  the  objection. 

Mr.  Fraser :  We  note  an  exception. 

The  book  of  Jose  Ortega,  “History  of  Nayarit,  Sonora  and  the 
two  Calif ornias”  in  Spanish,  published  in  Barcelona  in  1754,  and 
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in  Mexico  in  1887  is  a  book  j)ublished  originally  anonymously, 
but  later  there  was  a  reprint  of  it.  It  is  one  of  the  most  famous  oi 
those  old  books  concerning  Arizona,  Konora  and  Mexico.  I  trans¬ 
late  from  page  as  follows  the  context  indicating  the  references 
to  Father  Kino: 

“This  apostolic  man  going  this  road  found  more  than  30  rancherias, 
part  small  and  ])art  large,  in  all  more  than  4,000  souls,  ])eople  not 
(Uily  gentle,  but  also  atfable,  generous  ami  liberal  since  in  addition 
to  grain  they  reg.ih'd  him  with  fruits  of  the  earth,  particularly 
pitahayas,  which  flourish  in  California  in  the  greatest  abundance, 
and  with  hares  and  rabbits,  which  they  had  hunted.  They  showed 
a  great  joy  for  his  coming.  According  to  the  custom  of  other  parts 
they  received  them  with  many  crosses  and  arches,  erected  by  large 
trechos,  and  even  with  <lances  wbich  day  and  night  they  celebrated, 
and  with  many  little  ones  which  they  offered  to  him  for  baptism, 
they  gave  signs  of  a  remarkable  joy  which  the  visit  of  the  father 
missionarv  caused  to  them.  One  of  the  rancherias  thev  called  San 

V  % 

Francisco,  and  another  two  leagues  farther  on  San  Serafin,  and 
another  Del  Merced,  and  another  San  Rafael.  And  32  leagues 
farther  on  toward  the  West  they  gave  tlie  name  of  San  Sonoydag, 
a  place  very  good  because  it  has  lands.  ])astures  and  abundant  waters, 
at  a  distance  from  that  land  of  20  leagues,  of  good  traveling.^’ 

Mr.  Fraser:  We  object  to  that  as  incompetent,  irrelevant  and  im¬ 
material,  and  having  no  bearing  on  the  issue  in  this  case. 

The  Court:  The  objection  will  be  overruled. 

Mr.  Fraser:  Ami  may  w(*  note  an  exce})tion? 

The  Court :  Yes. 

323  (b  Miss  Chamberlin,  will  you  tell  us  what  you  know  about 
J.  K.  Hartlett,  and  his  “Personal  Narrative  of  Explorations 
and  incidents  in  Texas,  New  Mexico,  California,  Sonora  and  Chihua¬ 
hua’^  of  1854? 

A.  That  is  a  well  known  record  of  the  early  American  occupation 
of  that  country.  Hartlett  is  known  all  over  that  country  and  was  a 
boundarv  survevor. 

Q.  It  is  an  authoritative  book? 

A.  Yes,  sir. 

Mr.  Rounds:  I  will  read  from  that  book,  at  page  382: 

“There  was  here  a  collection  of  20  or  30  wigwams  made  of  poles, 
bent  over  in  a  circular  form  and  well  thatched  with  straw,  the  whole 
so  completely  done  that  they  must  have  been  a  permanent  abode  for 
their  occujamts.  From  all  ap[>earances  the  place  had  been  deserted 
a  year  or  more.  In  the  midst  of  these  wigwams  was  a  circular  pit 
lined  with  stones,  where  the  distilling  of  mescal  had  been  carried 
on,  on  a  large  scale.  Inez  said  she  had  never  seen  such  wigwams 
among  the  Apaches,  and  that  it  must  have  been  a  village  of  the 
Papago  Indians.  There  were  many  fragments  of  pottery  scattered 
about.  I  afterwards  learned  that  this  was  a  place  where  Papago 
Indians  resorted  annually  to  collect  the  maguey,  and  distill  the 
liquor;  and  that  about  a  year  before  our  visit  they  were  surprised 
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by  the  Apaches  and  some  50  men,  women  and  children,  killed  or 
taken  prisoners.” 


“By  Mr.  Fraser: 

Q.  Miss  Chamberlin,  is  this  woman  Inez  an  authority  on  Papago 
history?  A.  Probably  not. 

Q.  ^^’ho  was  Inez?  A.  She  was  a  Mexican  girl  who  was  captured 
by  the  Apaches  and  she  was  taken  from  the  Apaches  by  Bartlett. 

Q.  But  so  eyen  Inez  then  only  thought  that  this  was  a  Papago 
yillage?  A.  Inez  ought  to  know,  if  anyone. 

(^.  But  even  Inez  did  not  express  lierself  with  ])recision.  She 
(udy  thought.” 

Defendants  object  as  conjecture  and  as  not  identifying  any  lo¬ 
cality.  Objection  oyerruled;  exception. 

Mr.  Hounds:  Now  I  read  from  U.  S.  Senate  Kxecutiye  Documents, 
Vol.  )>,  .‘lOth  Cong.,  1st  Sess.,  1847-48,  No.  7,  being  notes  of  a  mili¬ 
tary  reconnaissance  from  Ft.  Leayenworth,  in  Missouri,  to  San  Diego, 
in  California,  by  Major  \V.  II.  Emory,  acting  under  orders  from  the 
Bureau  of  Topographical  Engineers,  under  date  of  June  5,  1846, 
and  the  report  being  dated  Sept.  1,  1847.  I  read  from  page  67  as 
follows: 


:»24  “Oct.  26,  one  or  two  miles’  ride  and  we  were  clear  of  the 
Black  Mts.,  and  again  in  the  yalley  of  the  (hla,  which  widened 
out  gradually  to  the  base  of  Mt.  (Irahain,  abreast  of  which  we  en¬ 
camped.  Just  before  reaching  the  base  of  Mt.  (iraham,  a  wide 
yalley,  smooth  and  leyel  comes  in  from  the  S.  E.  I'p  this  yalley 
are  trails  leading  to  San  Bernardino,  FronU*ras  and  Tucson.” 


Then  he  speaks  of  the  ruins  of  the  houses  and  continues: 

“I  do  not  think  it  probable  that  these  ruins  may  be  those  of  com- 
paratiyely  modern  Indians,  for  Venegas  says:  ‘The  Father  of  Jacob 
Sedelmayer  on  Oct.  1744,  set  out  from  his  mission  and  after  trayel- 
ing  80  leagues  reached  the  (lila  where  he  found  <),000  Papagos  and 
near  the  same  number  of  Pimas  and  Coco  Marieopas.’  ” 


Then  on  page  82,  he  continues: 

“With  the  mounted  guard,  which  first  yisited  us,  was  a  man  on 
foot,  and  he  appeared  to  keep  ])aee  with  the  tlcetest  hoi*se.  He  was  a 
little  out  of  breath  when  he  reached  us.  but  s(M)n  reeoyering,  told  us 
that  he  was  the  interpretor  to  Juan  Antonio  Llunas,  chief  of  the 
Pimas.  ♦  ♦  *  Turning  from  the  ruins  towards  the  Pimas  vil¬ 

lages,  we  urged  our  guide  to  go  fa.«t,  as  we  wished  to  see  as  much 
(J  his  peopl(‘  as  the  day  would  [)ermit.  He  was  on  foot,  but  led  at  a 
pace  which  kept  our  mules  on  a  trot.  We  came  in  at  the  back  of 
the  settlement  of  Pima  Indians,  and  found  our  troops  encamped  in 
a  corn  field,  from  which  the  grain  had  been  gathered.  We  were  at 
once  impressed  with  the  beauty,  order  and  disposition  of  the  ar¬ 
rangement  for  irrigating  and  draining  the  land.  Corn,  wheat,  and 
cotton  are  the  crops  of  this  peaceful  and  intelligent  race  of  people. 
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All  tlu*  crops  have  Uumi  ^atlioro<l  in  and  tlio  stnbMos  show  tlicy  have 
heen  luxuriant.  Tlie  coIIjui  has  h(‘(^n  picked,  and  stacked  for  dry- 
injj;  on  the  tops  of  sheds.  The  lields  are  snh-divided  hy  ridges  of 
earth  into  rectangles  of  ahont  2(M)  x  KM)  fc^c't  for  the  convenience  of 
irrigating.  The  fcaices  arc*  of  .clicks.  \vattl(‘d  with  willow  and  ines- 
(piite,  and,  in  this  |^articnlar.  .<(*!  an  (‘xaniple  of  c'conoiny  in  agri- 
cnltiire,  worthv  to  he*  followed  hv  the*  Mexic^ans,  who  never  use 
fences  at  all  ★  *  *  'p,,  it  ^vas  a  rare  sight  to  U*  thrown  in 

the  midst  of  a  large  nation  of  what  is  lc‘nned  wild  Indians,  sur¬ 
passing  many  of  the  ('hristian  nations  in  agricnlture,  little  behind 
them  in  the  n.'^efnl  arts,  and  inmu'asnrahlv  before  them  in  honesty 
and  virtue.  During  the  whole  yesterday,  onr  camp  was  full  of 
men,  women  and  children,  who  sannterc'd  amongst  our  packs,  iin- 
watched  and  not  a  single  instance*  of  theft  was  re])orted.  In  the 
houses  were  stowed  watermelons,  jannpkins,  heans,  corn  and  wheat, 
the  three  last  articles  g(*nerally  in  large  baskets;  sometimes  the  corn 
was  in  baskets  covered  with  earth  and  placed  on  the  tops  of  the  domes. 
A  few  chickens  and  d<>gs  were  .*^1*1*11.  hut  no  other  domestic  animals 
except  hoi-ses,  mulc's  and  o.xen.  *  ♦  *  This  j)eaceful  and  in¬ 
dustrious  race  are  in  possession  of  a  beautiful  and  fc'rtile  basin.  Liv¬ 
ing  remote  from  the  (*ivilizc*d  world,  they  are  .'^eldom  visitc'd  by 
whites,  and  then  only  hy  those  in  distress,  to  whom  they  gen- 
.‘>25  erally  furnish  horsc*s  and  food.  Aguardic'iite  (brandy)  is 
known  among  their  chiefsmen  only,  and  the  abu.se  of  this, 
and  the  vices  which  it  entails  are  vet  unknown.’' 

To  the  intrcHluction  of  the  la.<t  excerpts  the  defendants  objected; 
grounds,  incom])etent,  irrelevant,  and  immaterial;  objection  over¬ 
ruled;  e.xeeption  noted.  Motion  to  strike. 

Mr.  Hounds:  In  reading  yesterday  from  the  “Teatro  Americano,” 
J  stopped  my  reading  by  mi.'itake  before  I  linished  the  quotation 
which  1  will  now  tinish.  Heading  at  i)age  404,  and  reading  a  few 
words  to  get  the  connection  again,  is  as  follows: 


“There  are  in  it  3  ranc'herias.  so  large  that  the  multitude  which 
occupies  them  is  uninvestigated;  among  them  are  some  Christians, 
but  the  greater  i)art  of  them  are  gentiles,  they  have  as  well  the  ex¬ 
cellent  quality  to  Ik*  enemies  of  the  Apaches,  and  very  friendly  to 
the  Spaniards,  and  generally  they  are  all  gentle  and  domestic  through 
the  continuous  work  of  the  .lesuits.  zealous  in  their  catechism,  in 
whose  ministry  thev  have  exerciseil  themselves  for  50  years  in  this 
part,  and  it  was  at  the  petition  of  the.<e  i)eo])le  themselves;  in  the 
year  1097,  their  Cacicpie  or  ju’incipal  captain  made  a  journey  from 
this  place  to  the  misfjion  of  Santa  Maria  Bazaraca,  in  which  he 
walked  from  his  de])arture  and  return  200  leagues,  with  the  sole 
motive  of  asking  the  Padre  Visitador  General  for  baptism  and 
evangelical  ministrations,  and  since  then  in  the  entradas  which  these 
(apparently  the  .Jesuits)  make,  the  Indians  bring  their  small 
children  in  order  to  obtain  the  healthful  waters  of  baptism;  these 
2  rancherias,  principally  that  called  .Judas,  which  is  the  most  pop¬ 
ulous,  have  also  in  the  prairie  and  valley  of  the  Gila  River,  as  in 
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its  islands,  many  and  very  fertile  irrigated  lands,  with  a  spacious 
place,  capable  of  containing  a  great  cattle  ranch,  occupying  the 
length  of  the  river,  for  14  leagues,  all  of  level  ground,  and  for  the 
purpose  of  establishing  in  it  a  mission  of  much  Christianity  gather¬ 
ing  together  there  the  rancherias  which  are  the  nearest  from  this 
place  to  arid  and  sterile  lands.” 

To  the  introduction  of  the  last  excerpts  defendants  objected; 
grounds,  irrelevant  and  immaterial;  objection  overruled;  exception 
noted. 

Miss  Chamberlin : 

Q.  In  the  extract  from  the  Handbook  of  American  Indians,  read 
yesterday,  I  see  with  regard  to  San  Francisco  Ati,  the  handbook 
gives  various  other  names  for  that  village,  one  of  which  ap- 
320  pears  to  be  Atison ;  I  will  ask  you  whether  you  have  seen 
that  name  mentioned  anywhere,  and  if  so  where?  A.  Yes, 
I  have  seen  it  mentioned. 

Q.  And  where  have  you  seen  it  mentioned?  A.  Mange,  in  his 
diary. 

Q.  Published  about  when?  A.  I  cannot  give  you  the  exact  date, 
but  it  was  approximately  the  same  time  that  Kino  wrote. 

Q.  And  any  other  time?  A.  Anza  who  was  with  Garces. 

Q.  And  about  when  was  his  book  published?  A.  About  1776, 
I  think. 

Q.  And  any  other  mention  that  you  have  notieed.  A.  In  a 
manuscript  in  the  New  York  Public  Library  by  Jose  Cortez,  a  Lieut, 
in  the  Royal  Body  of  Engineers. 

Q.  In  Mange’s  book,  was  the  name  Atison,  or  San  Francisco  Ati? 
A.  He  uses  San  Francisco  Ati  principally. 

Q.  Referring  to  these  various  names  and  this  compound  name  of 
San  Francisco,  with  a  name  added,  can  you,  from  your  knowledge  of 
names  in  the  southwestern  part  of  this  countiy  and  Mexico,  give  any 
explanation  for  taking  the  saint’s  name  and  adding  another  name 
for  names  of  places?  A.  It  is  a  very  natural  thing  to  do;  it  is  done 
all  over  Mexico. 

Q.  And  what  sort  of  names  were  added,  that  is,  were  they  local 
names  or  religious  names,  or  what?  A.  It  would  be  the  local  name, 
a.s  they  did  in  Spain,  before  coming  to  this  country. 

Q.  And  can  you  give  any  explanation  of  the  fact  that  in  some 
bof)ks  it  was  called  San  Francisco  Ati,  and  sometimes  San  Francisco 
Adid,  and  sometimes  Atison,  and  so  forth,  that  is  the  variation  of  the 
additional  name?  A.  Because  they  had  no  way  of  spelling  the 
names  except  phonetically  and  that  would  vary,  as  it  varies  today. 

Q.  Do  you  know  any  local  name  in  that  region  now  that  might  be 
the  same  as  Ati,  or  Adid? 

Mr.  F  ra.ser:  In  what  region? 

Bv  Mr.  Rounds: 

(L  In  the  region  of  the  neighborhood  of  Santa  Rosa  \’'alley,  or 
14— 4298a 
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Santa  Rosa?  A.  Arclii,  or  Ak-Cliin. 

Q.  How  do  you  spell  those.  A.  Indeed,  I  don't  know. 

Q.  A-r-c-li-i?  A.  Yes,  sir. 

Q.  A-k-C-h-i-n;  that  is  what  you  meant?  A.  Yes,  sir. 

The  Court:  On  this  map  here  Akchin  seems  to  be  a  spot  some¬ 
what  south  of  the  s|)ot  marked  “Santa  Rosa.*’ 

M  r.  Fraser:  Yes,  sir. 

327  Whereupon  defendant  moves  that  the  hu'st  two  questions 
and  answers  he  stricken  as  not  tendinj]j  to  prove  any  issue  in 
this  case,  ])articularly  to  the  attem]>ted  identification  of  this  San 
Francisco  Adid  with  the  place  Achi  or  the  place  Akchin  by  saying 
the  name  .sounded  like  the  last  mentioned  place. 

Mr.  Round:  I  don't  see  that  it  does  much  harm.  It  mav  not  do 
much  good. 

The  Court:  It  may  not  get  veiy  far  in  its  probative  effect.  It 
sounded  like  it  is  all  there  is  to  that.  I  will  let  the  answer  stav  in. 

to 

Motion  denied;  exception  noted. 

Cross-examination  by  Mr.  Fra.^er: 

I  am  not  a  college  graduate.  In  the  institutions  of  learning  that 
I  attended  I  was  a  special  student — I  have  never  completed  the 
regular  college  coui’se.  I  have  investigated  the  history  of  this  case 
on  behalf  of  the  plaintifl*  and  in  so  doing,  for  information,  I  have 
used  many  historical  records.  1  made  my  s(*arch  in  the  Public 
Library  of  Los  Angeles,  the  Munk  Library  of  .Vrizona;  the  'New 
York  Public  Library;  the  Library  of  the  Spanish  Society  of  New 
York;  the  National  Geographic  Society  of  New  York;  the  Mu¬ 
seum  of  the  American  Indians,  New  York;  the  Librarv  of  the 

f  « 

Bureau  of  Ethnology,  Wa.shington,  and  .<ome  works  in  the  Congres¬ 
sional  Library,  and  naturally  I  selected  the  works  in  those  libraries 
that  I  thought  bore  on  the  issues  in  this  ca.^e  and  those  selections 
that  have  been  read  in  court  are  the  selections  I  made  from  the 
authorities  found  bearing  on  this  proposition.  There  are  no  fertile 
ranches  in  the  southern  Papago  country.  You  mirst  go  up  as  far 
af  tbs  Gila  for  fertile  lands,  alx)ut  75  miles  awav.  then  vou  come 
to  the  Papano  dry  land.s.  I  have  never  lived  in  Tucson.  I  have  at- 
t(‘nded  the  I'niversity  there  but  not  for  credit.  It  is  a  considerable 
distance  from  the  (iila  River  to  the  Pa]»ago  country  west  of  Tucson. 
The  distinction  between  the  Pima  Indians  and  the  Papago  Indians 
is  that  the  Papagos  are  desert  people  and  the  Pimas  are  river 
3*28  peoj)le,  one  living  on  the  river  while  the  others  do  not.  The 
people  described  as  living  on  these  three  rancherias  are  Pima 
Indians  and  not  Santa  Ro.<a  Pa])ago.s.  The  Cacique,  which  Mr. 
Rounds  referreil  to  recently,  seems  to  be  the  Cacique  of  the  three 
rancherias  on  the  Gila  and  not  the  Papago  Cacique.  The  Papagos 
living  in  the  Santa  Th)sa  Valley  west  of  Tuc.'^on  are  not  the  Pa])agos 
on  the  Gila  River,  referred  to  in  Vela.sco  of  1850.  On  the  next  page 
of  the  report  are  mentioned  10  rancherias.  including  Santa  Rosa, 

which  the  author  .eavs  are  the  most  stable  of  the  Pa!)agos.  Asked  how 

« 

many  of  these  10  rancherias  still  exist  among  the  Papagos  today, 
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I  reply  that  I  think  I  could  mention  Santa  Rosa.  I  can't  tell  you 
definitely  alx>ut  the  othei*s,  because  I  don’t  know  whether  or  not  all 
these  others  have  disappeared  in  the  last  ten  years.  Bandelier's  re¬ 
port  covering  investigations  from  1880  to  1885  says:  “the  term 
rancheria,  which  is  always  applied  to  a  settlement  of  Gila  Pimas, 
means  a  group  of  frail  constructions  of  huts.”  It  does  not  always  im¬ 
ply  fniil  construction.  It  is  well  known  that  the  Papagos  of  the 
Gila  built  abode  houses  in  1850  according  to  Velasco.  I  do  not 
object  to  the  definition — I  say  that  it  docs  not  completely  define  it, 
in  that,  a  rancheria  may  also  include  adobe  houses  and  may  include 
frail  structures  also. 

At  this  point  plaintiff  moves  that  its  objection  heretofore  made 
on  the  ground  tnat  the  witness  could  not  be  interrogated  relative 
to  the  contents  of  a  work  after  it  was  shown  to  be  an  authority  on 
the  subject,  be  ruled  upon  by  the  court.  Objection  sustained;  ex¬ 
ception  noted. 

“Kudo  Ensavo”  was  written  by  a  Jesuit  Father,  well  known  in  his 
time  as  a  traveler  and  historian  through  all  that  country;  the  friend 
of  the  common  welfare,  referred  to  in  chapter  8  of  “Kudo  Ensayo”  is 
Padre  Mentig,  because  he  is  mentioned  as  having  written  this  ac¬ 
count.  “Kudo  Ensayo”  is  not  a  man’s  name — It  is  the  title  of  the 
book,  published  anonymously. 

3*29  Q.  Now  what  are  you  able  to  tell  us  about  the  accuracy  of 
observation  of  this  Jesuit  Father  who  wrote  this  last  book? 

Objected  to  as  not  cross  examination ;  she  said  the  book  was  a 
book  of  standing  and  authority.  Objection  sustained;  exception 
noted. 

Q.  Is  anything  known.  Miss  Chamberlain,  as  to  the  ability  and 
learning  or  opportunity  of  obser\’ation  of  this  Jesuit  Father  whom 
you  have  just  mentioned? 

01)jected  to  as  not  proper  cross  examination.  The  subject  matter 
is  the  standing  and  authority  and  reputation  of  the  book,  and  not 
the  histor^^  or  character  of  the  author.  Objection  sustained ;  ex¬ 
ception  noted. 

I  have  never  lived  among  the  Papagos  myself.  General  objection 
and  exception  by  defendants  to  the  exclusion  of  all  questions  along 
the  line  of  the  questions  already  asked  and  excluded  upon  the  various 
extracts  extracts  put  in  evidence  by  this  witness. 

Examination  bv  the  Court  : 

Miss  Chamberlain :  My  studies  have  been  those  of  archaeology 
and  ethnology  with  special  reference  to  these  subjects  as  they  bear 
on  the  southwestera  portion  of  our  countiw,  having  to  do  with 
various  ty])es  of  Indians  that  inhabit  that  region.  1  first  became 
acquainted  with  the  work  of  each  author  whom  I  have  pronounced 
an  authority  on  the  subject  of  history  and  about  which  Mr.  Ttounds 
has  (jualified  me  as  an  expert  as  follows:  Beginning  with  Bolton’s 
Kino:  I  have  been  familiar  with  that  ever  since  its  publication  in 
1919 — it  is  a  translation  of  a  very  old  document  lost  for  about  150 
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veal's.  We  know  that  Oaree.«,  in  1770,  for  instance,  knew  about  this 
inanii.‘«eript  and  doubtless  siiw  it,  and  one  is  not  sure  of  the  exact 
date  that  it  was  lost.  It  was  buried,  as  so  nianv  of  these  ol<l  doeu- 
inents  have  Wen,  in  tlie  archives  of  Mexico,  and  Professor  Bolton, 
who  is  a  fjreat  authority  uj)on  the  southwest  and  Mexico  and  the 
Spanish  lan^ua^e,  found  it  there.  There  have  Ix^en  other  writiiu^s 
by  Kino  to  which  I  have  had  access,  and  to  which  students  have  had 
aece.«s,  published  before.  The  publication  in  this  form  in 
.*b*)0  1910  is  an  authoritative  historical  work,  because  Kino  is 

reirarded  by  historians  as  an  accurate  chronicler,  was  such  a 
close  obseiwer,  and  traveled  so  extensively  for  2o  years  through  that 
country. 

The  next  is  “Theatro  Americano."  I  have  known  that  work  about 
0  vears. 

Plaintiff  read  into  the  evidence  extracts  from  a  letter,  dated  Mav 

• 

1.  1900,  addre.<sed  to  the  Register  and  Receiver  of  the  Land  Oflice, 

Plurnix,  Arizona,  from  the  Assistant  Commissioner  of  the  General 

T.and  Ofhee,  Dept,  of  the  Interior,  describing  lands  sul>jeet  to  entiy 

under  the  act  of  Congress,  Feb.  19.  1909,  which  letter  contained  a 

description  of  many  sections  of  land  covering  j)ractically  the  whole 

Santa  Rosa  vallev. 

* 

To  the  introduction  of  which  the  defendant  objected  on  the 
ground  that  it  was  irrelevant,  for  the  reason  that  tlie  subsequent 
creation  of  the  reservation  exempts  land  therein  from  the  terms  of 
the  order,  and,  as  to  land  not  within  the  reservation,  that  the  gen¬ 
eral  rule  of  the  Department  of  the  Interior  that  no  entry  of  any 
sort  should  be  permitted  on  lands  occupied  by  or  in  the  possession 
of  an  Indian  exempts  land  so  occupied.  Objection  is  overruled  and 
exception  is  noted. 

Mr.  Reid:  1  have  shown  the  letter  I  hold  in  my  hand  to  the 
counsel  for  the  Government.  On  account  of  not  encumbering  the 
record  with  a  lot  of  surplus  descriptions,  it  is  agreed  that  I  may  read 
the  body  of  the  letter  into  the  record,  and  state  that  2^2  acres  were 
resented  at  Santa  Rosa  to  the  Government  under  this  letter.  (Read¬ 
ing:) 


“Dept,  of  the  Interior,  Office  of  Indian  Affairs. 

Washington,  Feb.  23,  1910. 
“Withdrawals  for  Pumping  Plants. 

The  Honorable  the  Secretarv  of  the  Interior. 

A 

Sir: 

On  January  14,  1910,  the  President  signed  Executive  Order  Xo. 
2300,  withdrawing  large  tracts  of  land  in  Southern  .Arizona,  both 
surveyed  and  unsurveyed,  to  bo  set  apart  as  a  reservation  for  the  Pap- 
ago  Indians.  In  his  letter  dated  Jan.  19.  191(>,  Mr.  C.  R. 
331  Olberg.  Supt.  of  Irrigation,  recommended  that  ceilain  de- 
i<ciibe<l  tracts  of  land  within  said  withdrawal  located  near 
Maricopa,  Pinal  County,  he  reserved  for  pumping  purposes  in  order 
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that  title  to  the  wells  and  plants  located  thereon  may  remain  vested 
in  the  U.  S.  The  lands  described  by  Mr.  Ob  erg  embrace  7  locations 
of  approximately  2Vi»  acres  each.” 

It  is  stipulated  by  counsel  that  one  of  the  tracts  described  in  this 
letter  is  at  Santa  Rosa,  and  this  letter,  it  is  stipulated,  is  signed  by 
E.  B.  Meritt,  Assistant  Commissioner. 

Plaintiff  rests. 

Whereupon  the  defendants  move  that  this  case  be  dismissed  at 
Plaintiff’s  costs  for  the  following  reasons: 

First.  That  the  alleged  |>laintiff  has  not  shown  facts  sufficient  to 
sustain  the  cause  of  action  set  forth  in  the  complaint,  or  sufficient  to 
constitute  a  cause  of  action  in  ecpiity  against  these  defendants. 

Second.  That  the  alleged  ]>laintiff  has  not  shown  facts  sufficient 
to  justify  the  relief  demanded,  or  any  relcff. 

Third.  That  it  has  not  l)een  proved  that  the  alleged  plaintiff  is 
a  municipal  entity,  or  juridical  entity  of  any  kind. 

Fourth.  That  it  has  not  been  ])roved  that  the  alleged  plaintiff  was 
a  municipal  entity  or  legal  entity  capable  of  acquiring  or  holding 
title  to  land  prior  to  the  date  of  the  Gadsden  Treaty. 

Fifth.  That  the  alleged  plaintiff  has  not  been  identified  with  any 
community  of  Spain  oi  Mexico  existing  prior  to  the  Gadsden 
Treaty,  and  it  is  not  with  any  certainty  identified  with  any  existing 
community. 

Sixth.  That  it  has  not  been  shown  that  the  alleged  plaintiff  has 
or  ever  had  the  fee  title  to  the  land  mentioned  in  the  complaint, 
or  to  any  land. 

Seventh.  That  it  has  not  been  shown  that  the  alleged  plaintiff  as 

a  community  has  or  ever  had  title  of  anv  sort  to  the  land  mentioned 

«.  •/ 

in  the  complaint,  or  to  any  land. 

832  Eighth.  That  the  monuments  and  boundaries  to  the  tract 

claimed  in  the  complaint  have  not  been  shown  with  sufficient 

certainty  to  identify  said  tract,  or  to  enable  or  authorize  the  court 

to  make  anv  decree  with  reference  to  such  tract. 

♦ 

Ninth.  That  said  tract  is  not  shown  to  have  been  marked  out 
or  severed  from  the  public  domain  by  sur\’cy  or  in  any  manner, 
during  the  sovereignty  of  Spain  or  Mexico  over  the  territory  here  in 
question. 

Tenth.  That  there  is  no  proof  of  possession  or  occupancy  of  said 
tract,  or  of  any  definite  tract  whatsoever,  by  the  alleged  plaintiff,  or 
by  any  Papago  Indian  community,  during  the  sovereignty  of  Spain 
or  Mexico  over  the  territory  here  in  question,  or  even  since  that  time. 

Eleventh.  That  the  facts  proved  do  not  meet  the  requirements  of 
article  6  of  the  treaty  of  Mesilla,  commonly  called  the  Gadsden 
Treaty,  providing  that  no  grants  of  land  made  prior  to  Sept.  25. 
1858,  are  to  be  respected  or  considered  obligatory  which  have  not 
been  located  or  duly  recorded  in  the  archives  of  Mexico. 

Twelfth.  That  the  Court  has  no  jurisdiction  of  this  suit,  for  the 
reason  that  the  U.  8.,  is  the  real  party  in  interest  as  defendant,  and 
has  not  given  its  consent  to  be  sued. 

Motion  argued  and  denied. 
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Whereupon.  Ralph  S.  Rounds  wa.-  called  as  a  witness  on  behalf 
of  defendant,  and  after  being  duly  sworn,  was  examined  and  testified 
as  follows: 


Direct  examination  bv  Mr.  Fraser: 

Ralph  S.  Rounds  is  my  name.  I  am  a  lawyer,  living  in  New 
York.  I  am  one  of  tlie  .Attorneys  for  the  plaintiff  in  this  ca.^e:  1 
nn  a  member  of  the  firm  of  Rounds,  Hatch,  Dillingham  &  Debevoisc, 
which  firm  was  attorneys  for  the  |)laintiff  in  this  case  on  January  lb 
KMO.  The  letter  written  Jan.  9,  DUO,  to  lion.  Alexander 
.Uo  C.  King,  Solicitor  (General  of  the  V.  S..  at  AVashington,  D.  (\, 
signed  with  our  firm  name,  was  written  by  our  firm.  It 
refers  to  this  suit. 

Whereupon  defendant  offered  said  letter  and  powers  of  attorney 
in  evidence,  which  was  received,  marked  as  Defendant's  Exhibit 
7-a,  reading  as  follows: 


“Rounds,  Hatch,  Dillingham  &  Debevoise, 
Attornevs-at-Law. 

Ibalph  S.  Rounds.  Eugene  H.  Hatch,  Frank  A.  Dillingham,  Thomas 
AI.  Debevoise,  Robert  C.  Mead,  Francis  E.  Neagle,  Stephen  Barker, 
('has.  S.  Bulkl(*y,  Eugene  Congleton,  Heorge  M.  AVolfson. 

Porto  Rico  Office:  San  Juan,  P.  R. 


62  Cedar  Street, 

New  York,  Jan.  9,  1919. 

To  John  F.  Tniesdell  Jan.  14/19. 

Hon.  Alexander  C.  King, 

Solicitor  General  of  the  U.  S., 

Washington,  D.  C. 

Dear  Sir: 

Answering  your  letter  of  the  8rd  inst.,  regarding  the  case  of  Frank¬ 
lin  Knight  I.ane,  Secretary  of  the  Interior,  and  (ilay  Tallman,  Com¬ 
missioner  of  the  General  Land  Office  against  the  Pueblo  of  Santa 
Rosa  now  pending  in  the  Supreme  Court  in  which  you  ask  us  to  in¬ 
form  you  by  what  authority  the  suit  was  instituted  and  maintained, 
we  have  to  advise  you  that  our  authority  was  conferred  by  the  power 
of  attorney  and  substitution  under  such  power  of  attorney  copies  of 
which  we  are  enclosing  herewith.  AVe  beg  to  state  further  that  we  are 
advised  that  the  inhabitants  of  Santa  Rosa  are  cognizant  of  the  fact 
that  the  suit  is  pending  and  are  in  sympathy  with  the  result  sought 
to  be  obtained. 

Amours  truly, 

ROUNDS,  HATCH,  DILLINGHAM'  & 
DEBEVOISE.’^ 
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The  power  of  attorney  referred  to  is  a  copy  of  Defendants’  Exhibit 
17,  hereinafter  set  forth,  attached  to  which  power  of  attorney  is  a 
substitution  as  follows: 


“Endorsed. 

“Power  of  Attorney  from  Luis  to  Robert  F.  Hunter. 

“Know  all  men  by  these  presents  that  I.  Robert  F.  Hunter,  of 
the  city  of  Washington,  District  of  Columbia,  by  virtue  of  the 

334  power  and  authority  to  me  ^iven  in  and  by  the  letter  or  power 
of  attorney  of  .lose  Maria  Ochoa,  head  chief  or  captain  of  17 

villages  of  Papago  Indian  citizens  of  the  IJ.  S.,  and  Joaquin,  Captain 
of  the  village  of  Bajio,  in  the  territory  of  Ariz.,  bearing  date  of  the 
9th  day  of  Dec.  A.  D.  18(S0  and  by  tlie  letter  or  power  of  attorney 
of  Luis,  Captain  of  the  Village  of  Santa  Rosa,  in  the  territory  of 
Ariz.  bearing  date  the  8th  day  of  Dec.,  A.  D.  1880,  and  by  the  letter 
or  power  of  attorney  of  Jose  Maria  Ochoa,  head  captain  of  the 
Papagos  of  Ariz.,  and  Clemente,  captain  of  the  villages  of  Anaca 
and  Poso  Solado  in  the  territory  of  Ariz.,  bearing  date  the  17th  day 
of  Dec.  A.  I).,  1880,  and  by  the  letter  or  power  of  attorney  of  Jose 
Maria  Ochoa,  head  chief  of  17  vilhiges  of  Papago  Indian  citizens  of 
the  L^.  S.,  and  Julian,  Captain  of  the  village  of  Caca  in  the  territory 
of  Anz.,  bearing  date  the  7th  day  of  Dec.,  A.  D.  1880  and  by  the 
letter  or  power  of  attorney  of  Ascension  Rios,  captain  of  the  village 
or  pueblo  of  San  Xaxier  del  P>ac,  bearing  date  the  8th  day  of  Dec. 
A.  D.  1880,  and  by  the  letter  or  power  of  attorney  of  Jose  Maria 
Ochoa,  head  chief  or  captain  of  the  Papagos  of  Ariz.,  and  Antone, 
Captain  of  the  village  of  Qnajate,  Ariz.,  Territory,  bearing  date  the 
17th  day  of  Dec.  A.  1).  1880.  and  by  the  letter  or  power  of  attorney 
of  Jose  Maria  Ochoa,  head  cliief  and  captain  of  17  villages  of  Papago 
Indian  citizens  of  the  U.  S..  and  Migiul,  captain  of  the  village  or 
pueblo  of  Tecolote  in  the  Terr.,  of  Ariz.,  bearing  date  of  the  7th  day 
of  Dec.,  1880,  and  by  the  letter  or  power  of  attorney  of  Jose  Maria 
Ochoa,  head  chief  or  captain  of  the  Papagos  of  Ariz.,  and  acting  as 
captain  of  the  village  of  Coyote,  Ariz.,  Terr.,  bearing  date  the  17th 
day  of  Dec.  1880.  and  by  the  letter  or  power  of  attorney  of  Jose 
Maria  Ochoa,  head  captain  of  17  villages  of  Papago  Indian  citizens 
of  the  U.  S.,  and  captain  of  the  village  —  o  of  Quitaca,  in  the  Terr, 
of  Ariz.,  bearing  date  the  7th  —  ec.,  1880  and  by  the  letter  or  power 
of  attorney  of  Jose  —  hoa,  head  chief  and  captain  of  17  villages  of 
Papago  Indian  —  of  the  U.  S.,  and  Pablo,  captain  of  the 

335  village  of  Tesota  in  the  Terr,  of  Ariz.,  bearing  the  date  the 
7th  day  of  Dec.,  A.  D.  1880,  a  true  copy  of  which  powers  of 

attorney  and  each  thereof  are  hereunto  annexed,  do  substitute  and 
appoint  Alton  M.  Cates  of  the  County  of  Ventura,  State  of  Cali¬ 
fornia,  to  do  perform  and  execute  every  act  and  thing  which  I  might 
or  could  do  as  the  attorney  in  fact  and  substitute  of  the  said  per¬ 
sons  hereinabove  named  and  described  hereby  ratifying  and  con¬ 
firming  all  that  the  said  attorney  and  substitute  herein  made  and  ap¬ 
pointed,  shall  do  in  the  premises  bv  virtue  hereof  and  of  the  said 
letters  or  powers  of  attorney  and  each  thereof. 
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Tn  witness  whereof,  I  have  hereiinlo  set  my  hand  and  seal  this 
31st  day  of  May,  A.  D.,  1911. 

ROBERT  F.  HUNTER,  [seal.] 


Witnesses : 

C.  B.  GLTTTARI). 
JENNIE  SHUTT. 


The  foregoing  instrument  is  duly  acknowledged  by  a  Notary  Pub¬ 
lic  on  the  date  it  bears  and  there  is  a  certificate  of  the  County  Clerk 
of  the  proper  county  showing  the  Notary  acknowledging  the  same 
to  be  qualified. 


Manuel  (iarza-AIdape  was  called  as  a  witness  on  behalf  of  de¬ 
fendants,  and  after  being  duly  sworn,  was  examined  and  testified 
as  follows: 


Direct  examination  bv  Mr.  Fraser: 

« 


Manuel  Garza-Aldape  is  my  name.  I  live  in  New  York  City.  1 
am  a  lawyer,  advising  in  Latin-Americau"Tiiatters.  Am  a  native  of 
Mexico — my  native  language  i.*^  8|)anish.  1  have  liv(‘(l  in  this 
country  8  years.  I  lived  in  Mexico  all  the  rest  of  mv  life  with  the 
e.xception  of  some  time  spent  in  Europe.  I  am  admitted  to  practice 
law  in  all  the  courts  of  ^lexico.  I  went  to  the  grammar  scIukiI  in 
the  town  in  which  I  was  born.  State  of  Coahuila,  one  of  the  northern 
states,  then  1  jiasscd  through  the  capital  of  the  State,  Saltillo,  and 
attended  ])re])aratorv  school;  after  that  1  went  to  Mexico  City  and 
entered  the  law  school  called  the  National  School  of  Jurisprudence, 
where  1  graduated  in  1893. 


338  Plaintiff  here  objected  to  testimony  by  this  witness  on  the 
unwritten  law  of  Mexico,  on  judicial  construction  of  statutes 
already  cited,  and  in  general  on  Mexican  law  relevant  to  this  case, 
as  incompetent  because  these  are  mattei*s  of  judicial  notice. 

From  this  [loint  the  Court  allowed  the  witness  to  continue  answer¬ 
ing  the  questions  propounded  to  him  upon  the  condition  that  his 
answers  should  not  be  considered  evidence  but  would  be  received 
in  the  nature  of  counsel  to  the  court  advising  upon  matters  of  which 
the  court  would  take  judicial  knowledge. 

Mr.  Rounds:  But  nothing  on  the  record  that  it  is  no  part  of  the 
evidence? 

The  Court:  A’es. 

Mr.  Rounds:  And  if  the  stenographer  takes  it,  he  takes  it  like 
an  argument. 

Mr.  Fraser:  P'or  the  sake  of  my  record,  will  your  Honor  allow 
me  an  exception,  to  the  ruling  that  this  is  not  to  be  regarded  as  evi¬ 
dence? 

The  Court:  A"es. 
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J,  Walter  Fenkes  was  called  as  a  witness  on  behalf  of  defend¬ 
ants,  and  after  being  duly  sworn,  was  examined  and  testified  as 
follows: 


Direct  examination  b}"  Mr.  Fi’aser: 

J.  Walter  Fewkes  is  my  name.  I  reside  at  Forest  Glen,  Md.  I  am 
chief  of  the  Bureau  of  American  Ethnology  and  have  been  so  for 
T)  years — I  have  studied  the  subject  30  years.  My  studies  cover  the 
subject  including  the  southwestern  states  of  this  country.  I  grad- 
uatc<l  from  Harvard  in  1875  and  in  the  same  E'niversity  took  the 
d(K*tor’s  degree  of  philosophy  in  1877 ;  was  made  a  doctor  of  laws 
at  the  University  of  Tucson,  Arizona  in  1914  and  1915,  I  think. 
My  time  has  been  exclusively  occujiied  these  30  years  in  the  study 
of  ethnology  and  its  kindred  subjects  with  the  exception  that  dur¬ 
ing  the  last  5  years  I  have  been  engaged  in  a  great  deal  of  admin¬ 
istrative  work — I  have  studied  the  history  of  the  countries  whose 
ethnology  1  study.  Mr.  IT.  IT.  Bancroft  is  regarded  by  me  as  a 
secondaiy  authority,  sutlicient  to  have  his  work  regarded 
33)7  as  creditable — he  is  a  compiler.  I  am  not  familiar  with 
the  other  volumes,  but  in  the  17th  volume  of  his  work 
dealing  with  New  Mexico  and  Arizona,  1  have  found  mistakes 
but  on  the  whole  I  find  him  a  man  of  good  suitable  authority. 
iM’oni  his  quoted  works  I  think  he  has  had  access  to  and  has 
searched  the  earlier  S])anish  records  of  that  ])art  of  the  country. 
1  regard  Bandelier  as  of  the  highest  authority  in  his  report  on 
the  Indians  of  the  southwest  of  this  country.  I  consider  E.  S. 
Curtis  an  authority  on  some  Indians — I  would  regard  his  work 
on  the  Papagos  as  secondary  authority  but  reasonably  creditable. 
Bv  secondary  I  mean  that  in  all  historical  studies,  in  order  that 
the  documents  under  which  history  is  built,  we  have  to  have 
the  documents,  and  Mr.  Bandelier  and  >Ir.  Bancroft  have  col¬ 
lected  a  large  number  of  documents  from  various  sources.  Now,  a 
man  of  secondary  creditability.  I  think,  would  be  a  man  who  would 
coll(‘ct  those  independently  and  use  them  creditably — the  authority, 
of  course,  is  in  the  hands  of  the  writer  of  the  documents,  who  has 
gone  to  his  reward.  I  think  Bancroft’s  comt)ilation  a  reasonably 
creditable  and  reliable  work. 

Whereupon  defendant  read  into  the  record  extracts  from  Vol.  17, 
of  Hubert  Howe  Bancroft,  covering  the  history  of  Arizona  and  New 
Mexico. 

Mr.  Fraser:  On  page  344,  I  read  as  follows: 

“Now  that  eastern  annals  have  been  brought  down  to  the  end 
of  Mexican  rule,  it  is  time  to  turn  again  to  the  west,  to  that  portion 
(if  our  territory  known  later  as  Arizona.  In  Spanish  and  Mexican 
times  there  was  no  such  province,  under  that  or  any  other  name, 
nor  was  the  territoiy  divided  by  any  definite  boundaries  between 
adjoining  provinces.  That  portion  south  of  the  Gila  was  part  of 
Pimeria  Alta,  the  northern  province  of  Sonora.  Except  a  small 
district  of  this  Pimeria,  the  whole  territor\^  was  uninhabited,  so  far 
as  any  but  aborigines  were  concerned.  A  small  tract  in  the  northeast 
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was  generally  regardc'd  a.<  l»elnnging  to  New  Mexieo,  because  the 
Spaniards  of  that  province  sometimes  visited  and  had  once  for  a 
brief  period  Inen  recogni/.id  as  masters  of  the  Moqiii  pueblos.” 


On  page  I  read  as  follows: 

“I^imeria  Alta,  homo  of  the  I’imas,  but  also  including  that  of 
the  Papagos.  Sol»as  and  Sobaipuris.  bi*sides  other  tribes  in  the  north, 
was  bounded  on  the  south  by  tbo  rivers  Altar  and  San  Ignacio  with 
the  latter’s  southern  allluents,  on  the  North  in  a  general 
wav  bv  tbe  (Jila  \’alh‘V,  (Ui  the  West  bv  the  Gulf  and  Rio 

•  t  i  • 

Golorado,  and  on  the  east  bv  tbe  San  Pedro,  the  t*ountrv 
farther  cast  Iwing  tbe  home  of  Apaches  and  other  savage  tribes. 
This  bn»ad  r(*gion  was  explored  within  a  period  of  20  ycai*s  at 
the  close  of  the  17th  century  and  beginning  of  the  18th  by  the 
fanuuis  .Jesuit,  Father  Kusebid  Francisco  Kino.” 


And  on  tbe  same  page  as  follows: 


“Kino's  gr(‘at  w(uk  began  in  1(>S7.  when  he  founded  the  frontier 
mi.’^sion  of  polorcs.  his  hoiiK*  or  heaibpiarters  for  the  rest  of  his 
life*.  I'or  (>  years  la*  toiled  alone*  til-  blithers  Cam])os  and  .lanuske 
came*  in  P>0:;  te)  take*  charge*  e>f  San  Ignacio  and  Tubutama;  anel 
emly  S  paelres  be*<ides  Kino  weuke'd  in  this  hebl  eluring  the  latter's 
life*.  the*it*  being  rare*ly.  if  e*ve'r.  more*  than  4  at  the  same  time.  Mis- 
>ie>ns  we*re.  be>we  ve‘r.  .eslablisbe  el.  bosieles  the  name*el,  at  Caborca, 
Suameea.  and  Feee-etspe'ia,  with  a  ele>ze*n  eu*  meere*  eef  the  Rancherias  as 
visiias.  Tlmse*  whie  le  bee*ame'  mis-ie)ns  ea*  visitas  befeere  1800  with 
tbe*  pre*sielie)s  and  e)tber  .settlements,  are*  best  inelie*ated  on  the  ai>- 
pe*nele*el  maj). 


Where*n|>on  a  map  was  otfe-re'd  in  evidence,  as  elefenelants  Exhibit 
8-a.  te)  the*  introdne*tion  e)f  whie-h  jtlaintifl*  objee*ted  e)n  the  grounel 
that  unle*.<s  the  maker  e)f  map  is  sbe)wn  te)  have  been  in  the  e'ountry 
anel  made  the  map  hims(*lf.  it.  would  be  exactly  on  a  par  with  the 
maj)  of  l>e)lte)n.  wbieh  he  hael  in  his  book  and  wliich  was  rule*d 
out  e)n  the  .«ame  grounel  by  the  court.  Objection  sustained;  ex- 
ce*ption  neeted. 


On  page  351,  I  read  as  follows: 


“There  were  no  other  establishments  in  these  times  except  a 
garrison,  or  presidio,  at  Fronteras.  or  Corodeguachi :  this  and  a 
com[)ania  vohinte  being  charged  with  resisting  the  almost  constant 
raiels  of  savage  tribes  in  the  northea.rt,  and  often  requiring  assi.st- 
ance  from  other  presidios.  All  this  region  was  under  a  com- 
rnamdante  de  armas.  residing  generally  at  San  Juan  Bautista, 
farther  south  and  there  was  no  other  government  in  the  north.” 


On  page  355,  I  read  as  follows: 

“In  Novendx*r.  1007.  was  undertaken  the  first  formal  explora¬ 
tion  in  this  direction  of  which  anv  detailed  record  has  sur\'ived.” 

% 


.1 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC^Y. 


219 


On  page  359  (reading) ; 

“On  the  return,  however,  parting  from  Salvatierra  at  Sonoita, 
Kino  and  Mange  crossed  the  count  it  to  Bac,  and  returned  home 
l)v  the  old  route.  Later  in  this  year  the  venerable  exjdorer  crossed 
from  Konoita  to  San  Pedro  on  the  Gila  went  down  to  San  Dionisio, 
and  thence  down  the  Colorado  past  Santa  Isabel,  the  last 
Yuma  rancheria,  to  the  country  of  the  Qni(piimas,  whence 
he  crossed  into  California;  and  on  his  return  he  may  be 
snj»pos('d  to  have  made  the  ma)^  which  I  append.’’ 

Whereupon  defendants  offered  a  co])y  of  Father  Kino’s  map  of 
IThl,  which  map  was  admitted  in  evidence,  marked  defendants’ 
F.xhihit  9a. 


(Here  follows  mai»  marked  page  339a.) 


Summing  up  the  account  of  Father  Kino's  life,  on  page  361,  he 
sjiys : 

“As  I  have  said,  there  is  no  satisfactory  evidence  that  Arizona  had 
cither  a  regular  mission  or  a  resident  Jesuit  before  Kino’s  death 
in  1711.  After  Kino’s  death,  for  more  than  20  yeai*s  no  Spaniard 
is  known  to  have  entered  Arizona.  It  is  not  unlikely  that  a  Padre 
may  have  visited  the  raneheries  of  the  Santa  Cruz  valley,  or  that 
parties  of  soldiers  from  Fronteras  may  have  cro.ssed  the  line  in 
pm  suit  of  Apache  foes,  hut  no  such  entradas  are  recorded.  Parcs 
Campos  and  Velerde  were  left  for  the  most  part  alone  in  Pimera 
Alta,  and  through  zealous  workers,  they  had  all  they  could  do,  and 
more,  to  maintain  the  prosn('rity  of  the  old  missions,  without  at¬ 
tempting  new  enterprises.  They  efudd  not  visit  the  northern  ranch- 
eries,  and  they  could  not  give  much  encouragement  to  visitors  from 
distant  tribes,  who  came  to  inquire  why  the  Padres  did  not  come  as 
promised.  All  communications  gradually  ceased,  the  Gila  tribes 
forgot  what  Kino  had  taught  them,  and  even  the  nearer  Pimas 
and  Sobaipuris  lost  much  of  their  zeal  for  mission  life.  Only  two 
or  three  other  Padres  are  known  to  have  worked  in  the  field  before 
1730.” 

.\nd  on  page  362  (reading)  : 

“In  1731,  however,  there  came  a  small  reinforcement  of  mis¬ 
sionaries,  and  two  of  them  were  in  1732  sent  to  the  north,  effecting 
what  may  be  regarded  as  the  first  Spanish  settlement  of  Arizona. 
Father  Felipe  Seggesser  took  charge  of  San  Xavier  del  Bac,  and 
Juan  Bautista  Grashoffer  of  San  Miguel  de  Guevavi.  which  from 
this  time  may  be  regarded  as  regular  missions,  the  other  raneheries 
becoming  \isitas.’’ 

And  then  on  page  363  (reading) : 

‘Tn  1750  occur-cd  the  second  revolt  of  the  Pima  tribes,  in  which 
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two  missionaries  at  Cahorea  ainl  Sonoita  were  killed,  as  were 
340  about  100  Sj)aniar(ls  in  all.  Uae  and  Guevavi  were  plundered 
and  abandoned  but  the  two  padres  esca])ed  to  Suamoa,  which 
on  aeeount  of  the  nearness  of  the  |)rfsidio,  was  not  attacked.  Peace 
was  restore<l  in  17'»2.  and  the  missions  were  reoecupied;  but  a 
bitter  eontrovei*sy  between  the  Jesuits  and  their  foes  respecting  the 
causes  of  the  trouble  did  much  to  inerea.se  the  demoralization  aris- 
in^i  from  the  revolt  itself,  and  all  the  semblance  of  real  prosperity 
in  the  establishments  of  Pimeria  Alta  was  forever  at  an  end.” 


(hi  page  3()8,  he  says  as  follows  (reading)  : 

i 

“During  the  remaining  years  of  the  Jesuit  period  1751-67,  the 
missions  of  Pimeria  Alla  hardy  maintained  a  precarious  existanee. 
The  Spanish  Jesuits  in  many  ea.'^es  ha<l  been  replaced  by  Germans, 
and  all  were  nK>re  or  less  discouraged  and  disgusted  by  the  com¬ 
plicated  and  fruitle.s-  controversies  of  earlier  veal’s.  There  was  no 
piogress  but  constant  .decadence.” 


And  .<r)  on  much  more  to  that  effect. 

Whereupon  defendants  offered  in  ( vidence  a  copy  of  a  map  from 
Father  Wiu'gas  from  page  3>70  of  said  work,  which  map  was  re- 
ci'ived  in  evidence,  marked  Defendants'  Exhibit  10-a  and  is  as 
follows: 


(Here  follows  maj)  marked  page  341.) 


312  Mr.  Fraser:  On  iiage  373.  I  read  as  follows: 

“In  this  connection,  also,  it  is  pro]»er  to  note  that  the  few  and 
brief  ]>resentments  of  early  Arizona  annals  which  are  extant,  as 
prefatory  matter  to  modeiai  works  devoted  chiefly  to  later  his- 
torv,  and  to  a  descrition  of  the  countrv  and  its  resources,  are  not  onlv 
meager  and  fragmentarv  in  detail,  as  thev  like  mv  own  must  neces- 
snrily  bo.  hut  full  of  errors,  and  almost  wholly  misleading  in  their 
general  .«;coj)e:  thougli  it  should  be  added  that,  the  works  in  ques¬ 
tion  often  merit  lugh  ]>raise  for  their  accurate  treatment  of  the  later 
tr>pics  that  come  more  properly  within  their  field.  In  these  works  the 
tendency  is  to  regard  Padre  Kino's  wamlerings  as  mi.ssion-founding 
cx|)cditions.  though  a^  a  matter  of  fact,  there  were  no  missions  in 
Arizona  till  long  after  his  death.  From  the  Sj)anish  names  on  early 
maps — identical  with  or  corresponding  to  those  of  Kino  and  Venegas, 
as  presented  in  the  r>receding  chapter — the  conclusion  has  been 
drawn  that  up  to  the  Gila  valley.  Arizona,  was  covered  with  prosper¬ 
ous  Spanisli  missions  and  settlements,  which  had  to  be  abandoned 
later  in  conseciuence  <)(  Apache  iai<K:  yet  in  truth,  as  the  reader 
knows,  there  was  no  Spanish  occupation  beyond  a  narrow  region 
of  the  Santa  Gruz  A'allcy.  and  even  there  only  two  missions,  Bac 
and  Guevavi,  with  a  f/ew  rancherias  de  vi.«ta,  under  resident  padres 
from  17.‘»’2.  or  ]>o5^ibly  1720,  nml  protected  in  their  precarious  exist¬ 
ence  bv  the  Tuhac  presidio  from  1752.  The  misleading  Spanish 
saint  naiiRS  were  sim[)ly  those  ai)plied  by  Kino  and  his  associates 
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to  the  ranchcrias  visilorl  on  their  ox])l()riniij  tours,  wliosc  inhahilaiits 
in  some  instance,  were  induced  to  make  preparations  for  tlie  re- 
cejdion  of  missionaries  promised,  but  who  never  came.  The  Arizona 
missions  were  never  more  than  two,  and  they  were  never  prosperous. 
8o,  also,  the  rich  mines  and  pros})erous  liaciendas,  with  which  the 
country  is  pictured  as  having;  been  dotted,  are  j)urely  imaginary, 
rc.sting  only  on  vague  traditions  of  the  Planchas  de  Plata  excite¬ 
ment,  and  on  the  well  known  miiu'ral  wealth  of  later  times.  The 
Jesuits,  of  course — though  the  eontrary  is  often  alleged — worked  no 
mines,  nor  is  there  any  evidence  that  in  Je.suit  times  there  were  any 
mining  operations  in  Arizona  beyond  an  occasional  ])rospecting  raid; 
and  even  later,  down  to  the  end  of  the  century,  such  o])erations  were, 
on  a  small  .scale,  eonfined  to  the  vicinity  of  the  ])residios;  and  the 
same  remark  may  be  made  of  agricultural  operations,  all  establish¬ 
ments  being  often  abandoned,  and  oftener  plundered  by  the  savages. 
And  finally,  it  has  been  the  fashion  to  regard  Tucson  as  a  more  or 
less  prosperous  town  from  a  very  early  time.  Some  writers  even 
date  its  foundation  in  the  sixteenth  eentrury;  though,  as  a  matter  of 
fact,  it  is  not  heard  of  even  as  an  Indian  ranedieria  till  the  middle 
of  the  eighteenth  eentury,  and  was  not  pro])erly  a  Spanish  settle¬ 
ment  till  the  presidio  was  moved  there  in  later  year.s.” 

In  a  note  to  page  373,  referring  to  that  statement  that  modern 
works  are  full  of  errors,  he  refers  espeeially  to  Silvester 
343  Mowry’s  Arizona  and  Sonora,  (pioted  by  plaintiff  as  an 
authority.  He  says  (reading)  : 

“Perhaps  some  injustiee  is  done  by  naming  these  books  in  a  group, 
since  they  differ  greatly  in  their  value  so  far  as  modern  Arizona  is 
concerned,  but  these  differences  to  some  extent  will  aj)pear  in  later 
chapters.  From  all  a  very  goo<l  sketch  of  modern  conditions  and 
progress  may  be  formed.  In  their  treatment  of  early  times  they 
\iiry  also — from  bad  to  very  bad.” 

Opposite  page  384  the  author  gives  what  I  think  is  the  map. 
“Missions  of  Arizona,  1768-1840,’’  that  was  offered  already  and  ob¬ 
jected  to,  but  with  a  different  legend.  This  time  it  reads  “Missions 
of  Arizona,  1768-1846,”  and  I  offer  this  second  map  as  the  historian’s 
showing  as  to  what  those  mi.ssions  wore. 

Mr.  Reid:  Who  was  the  author  of  that  map? 

Mr.  Fra.'ser:  All  I  know  is  what  is  .stated  here.  “Missions  of 
Arizona,  1768-1846.”  But  it  is  the  same  map  as  the  other  one, 
with  a  different  legend  at  the  bottom. 

Mr.  Reid:  I  think  wo  will  object  to  that,  if  the  court  please,  be¬ 
cause  it  is  not  shown  that  the  author  has  been  in  this  country, 
even,  and  it  is  not  shown  whose  map  is  reproduced  here. 

The  Court:  I  don’t  .sec  how  it  is  relevant.  The  objection  will  be 
sustained. 

Mr.  Fraser:  And  may  I  have  an  exeeption? 

The  Court:  Yes. 

Thereafter,  defendant  introduced  a  copy  of  Padre  Font’s  map,  on 
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page  of  Bancroft,  wliich  was  received  in  evidence  marked  De¬ 
fendant’s  E.xhibit  12-a,  iis  follows: 


(Here  follows  map  marked  page  344.) 


345  Mr.  Fraser:  On  page  401,  he  proceeds  (reading) : 

“What  has  been  said  in  this  chapter,  though  relating  mainly  to 
the  eighteenth  century,  also  includes  nearly  all  that  can  be  known 
of  the  countrv’s  annals  down  to  1845.  There  is  no  data  on  which 
to  found  anything  like  a  chronologic  record  of  events  from  1800,  and 
the  few  items  of  local  interest  that  are  accessible  have  alreadv  been 
presented.  The  prosperity  that  began  in  1700  may  be  regarded  as 
having  continued  to  about  18*20,  but  as  having  disap¬ 
peared  entirely  with  the  end  of  Spanish  rule  in  18*2*2. 
During  these  three  decades  the  Apaches  were  for  the  most  part  at 
peace  under  treaties  which  by  gifts  and  rations  it  was  made  their  in¬ 
terest  to  obsen*e.  Many  of  them  came  to  live  in  rancherias  near  the 
presid-os.  At  the  same  time  the  [U’csidial  garrisons  were  vigilant,  and 
with  the  aid  of  friendly  Fimas  and  Fapagos,  had  little  difficulty 
in  protecting  the  country  from  the  occasional  raids  of  the  distant  and 
hostile  bands.  It  was  the  golden  era  of  Pimeria  history,  though  only 
so  in  comparison  with  the  past  and  future  misfortunes.  Naturally 
under  these  circumstances,  not  only  were  the  missions  somewhat 
prosperous,  as  shown  particularly  by  the  magnificent  church  struc¬ 
ture  at  Bac,  but  mines  were  worked  as  before  explained  and  stock 
raising  ranchos  and  haciendas  were  built  up  in  the  region  extending 
from  Tucson  to  the  southeast  and  southwest.  The  ruins  of  these  es¬ 
tablishments  are  yet  to  be  seen  at  many  points.  Then  during  the 
last  years  of  the  war  for  independence — which,  however,  in  itself 
produced  no  direct  develojjments  in  connection  with  the  history  of 
this  far  north — and  especially  in  the  early  years  of  Mexican  rule,  all 
this  was  changed  and  all  prosperity  vanished;  the  Apaches  resumed 
their  depredations,  the  garri.<ons  became  demoralized,  and  all  other 
establishments  were  practically  abandoned.” 


On  page  404,  he  continues  (reading)  : 

“For  the  perio<l  of  184*2-5  T  have  a  large  number  of  detached 
fragmentary  records,  which,  while  not  sufiicient  for  a  complete 
chronologic  narrative,  give  a  very  satisfactory  idea  of  the  general  con¬ 
dition  of  affaii’s  on  tlie  frontier.  There  is  no  indication  that  in 
Arizona  any  Mexican  .<ettlenu  nt  existed,  (‘xcept  at  Tucson  and  Tul)ac, 
where  under  j)rotection  of  soldiers  a  few  settlers  still  managed  to  live. 
From  the  *2  presidios  complaints  of  inadequate  force,  arms,  horses, 
and  other  supplies  are  fre<|iu*nt.  In  184*2-3  the  Fapagos  and  (lila 
tribes  were  c(nicerne<l  in  hostilities  at  the  instigation  of  (lamlara.  as 
was  charged,  hut  thev  became  repentant  and  were  pardoned  in  Mav, 
1843.” 
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On  page  474,  carrying  over  from  the  last  quotation,  the  author 
continues  (reading) : 

“That  part  of  the  country  known  later  as  Arizona  remained  a 
Mexican  possession  down  to  the  signing  of  the  treaty  of  Guadalupe 
Hidalgo  in  1848,  and  all  south  of  the  Gila,  the  only  j)ortion  in¬ 
habited  by  any  but  Indians,  for  i)  ycaiv;  longer,  or  until  the  signing 
of  the  treaty  of  Dec.  1858,  or  its  ajiproval  in  1854.  The 
846  annals  of  this  southern  region,  the  ancient  Pimeria  Alta, 
might  almost  be  disposed  of  by  adding  et  cetera,  to  the  chap¬ 
ter  in  which  the  record  has  been  brought  down  in  1845.  That  is, 
the  Mexicans  under  the  Sonora  government  barely  maintained  a 
precarious  possession  of  Tucson  and  a  few  other  establishments  in  the 
Santa  Cruz  Valley.  The  Apaches  continued  their  raids,  sometimes 
driving  off  live-stock  from  under  the  very  walls  of  the  presid-os. 
*  *  *  There  was  a  constant  diminution  of  the  population  and  most 
of  the  few  remaining  ranchos  were  abandoned.  A  census  report  of 
Sept.  1848,  gave  Tucson  760  inhabitants,  and  Tubac  249.  In  De¬ 
cember  of  the  same  year,  after  an  attack  in  which  9  persons  were 
killed,  Tubac  and  the  adjoining  settlement  of  Tumacacori  were 
abandoned,  the  people  transferring  their  residence  to  Tucson.  Be¬ 
tween  this  presidio  and  that  of  Santa  Cruz  south  of  the  line  it  does 
not  clearly  appear  that  a  single  Mexican  establishment  of  any  kind 
remained,  though  before  1852  a  small  garrison  had  reoecupied 
Tubac.” 


That  is  perhaps  all  I  will  read  from  that  volume. 

“The  Papagos  are  a  small  cowardly  tribe,  and  their  lands  being 
unfit  for  missions  they  should  he  ‘extracted’  to  other  lands.  Many 
have  already  moved,  and  San  Ignacio  is  more  Papago  than  Pirna.” 

Then  on  page  662,  as  follows: 


“Padre  Manuel  Aguirre,  who  was  perhaps  visitador,  wrote  several 
letters  on  the  subject  and  made  imjiiiries  of  Espinosa  at  Bae.  Un¬ 
fortunately  the  fragments  of  the  correspondence  are  not  sufficiently 
complete  to  show  the  state  of  things  in  the  north  nor  exactly  what 
changes  were  proposed;  but  it  does  not  matter  much  since  nothing 
was  done.  Aguirre  was  in  favor  of  bringing  in  the  Pajeagos  to  the 
valleys  of  San  Luis,  Buena  Vista,  and  Santa  Barbara,  and  called  on 
the  provincial  for  two  new  padres.”  *  *  *  Padre  Ignacio 

Lizazoin  made  a  long  re])ort  on  the  unfortunate  eondition  of  the 
province  resulting  from  the  ‘inhum.'in  cruelty’  and  ravages  of  Seris, 
Pimas  and  Papagos,  which  had  caused  the  almost  total  abandonment 
of  Pimeria  and  Sonora  provinces,  the  inhal)itants  having  taken  lefuge 
in  Ostimuri  and  Sinaloa.  The  j)adres  dar(*d  not  enforce  ])roper  dis¬ 
cipline  for  fear  of  provoking  a  general  revolt  in  the  missions.” 

Then  on  j)age  566,  occurs  the  following  (le.ading)  : 


“The  anonymous  author  of  the  valuable  work  on  Sonora  in  1764, 
which  I  have  so  often  had  occasion  to  cite,  after  giving  a  most  com¬ 
plete  description  of  the  province  and  its  eondition,  has  but  very  little 
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to  say  in  liis  closin  g  chapter  of  the  host  nietliod  of  freeing  Sonora 
from  her  seourjic,  1  evond  reeom mending;  a  ‘ieneral  policy  of  trust 
in  Ciod  and  dry  pf>\\der.  The  Seri  and  Pima  e<mfederates,  liowever, 
should  he  removetl  jo  some  eountry  ht'vond  the  sea;  the  right  to  do 
this  eannot  he  (|uestil»n(‘d  and  the  expense  would  be  more  than  repaid 
by  the  revival  of  milling  and  agricultural  industry/’ 

d47  I  will  read  a  few  passages  from  part  1  of  A.  F.  Bandelier’s 
Final  Bepor  of  Investigations  among  the  Imlians  of  the 
Southwestern  Unite  1  States,  carried  on  mainly  in  the  years  from 
18<S0  to  USHOj  being  >apers  of  the  Arclueologieal  Institute  of  America, 
Series  III. 

Volume  III,  at  page  30  says: 

“Thus  we  find  th  '  southein  Fimas,  in  Sonora,  living  at  the  time 
the  Spaniards  lirst  c  ime  in  contact  with  them  in  solid  houses  made 
of  large  adobes,  eacli  village  having  besides  a  central  place  of  refuge 
in  the  shape  of  a  hoi  se  strongly  eonstructed  for  defense.  The  north¬ 
ern  Fimas  and  the  ’apagos,  although  their  near  relatives,  oecupied 
huts  well  covered,  Ilut  still  only  huts,  and  their  villages  were  but 
hamlets  eompared  with  those  of  their  southern  brethern.’’ 

On  page  72,  as  follows  (reading)  : 

“Between  the  Opat  ‘s  and  Kudeves  in  the  east,  and  the  arid  shores  of 
the  Gulf  of  Californi;  on  the  west,  a  branch  of  the  great  and  numerous 
Fima  stock  the  Fap;|p-Otam  or  Fapagos,  roamed  over,  rather  than 
inhabited,  northwesnrn  Sonora  and  southwestern  Arizona.  The 
Fapagos  eame  in  eonlact  with  the  Spaniards  in  the  latter  part  of  the 
seventeenth  centurv.  From  the  nature  of  their  eountrv,  thev  eould 
seareely  be  called  village  Indians.  Though  they  spoke  the  Fima 
language,  they  weie  much  more  unsettled  than  either  the  Xebomes 
or  the  Arizonian  Fin^as.  Mostly  rediieed  to  hunting,  to  wild  plants, 
and  to  a  limited  exehange  with  other  tribes  for  their  subsistence,  the 
Fapagos  were  shunne^l  and  feared,  as  nearly  all  roving  Indians  are 
bv  sedentary  tribes.  Still  it  was  shvness  rather  than  ferocitv  that 

%  4  4  ^ 

kept  the  former  aloof  from  intercourse.” 

Again,  on  page  78,*  as  follows  (reading)  : 

“While  in  Sonora  ,we  have  mostly  met  with  tribes  almost,  if  not 
exelusively,  sedentary.  (The  Seris  and  Fa])agos  being  the  only  ones 
to  whom  this  designation  cannot  be  properly  applied)  on  the  .<oil  of 
Chihuahua  the  proportion  of  roving  Indians  to  those  of  more  sedate 
habits  is  greater.” 

And  on  page  102  as  follows  (reading)  : 

“In  the  beginning  of  the  .«eventeenth  eentury,  we  find  that  Arizona 
was  inhabited  in  the  south  by  tribes  si>eaking  the  Fima  language.” 

And  then  after  reference  to  the  Apaches  and  their  tribes,  he  con¬ 
tinues  (reading)  : 

“West  of  them  eommeneed  the  range  of  the  Fapap-Otam,  or 
Fapagos,  whom  we  have  already  met  in  Northwestern  Sonora,  and 
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who  roamed  over  rather  than  raided  in  the  southwestern 
348  corner  of  Arizona  to  witliin  a  short  distance  of  the  Gulf  coast. 

The  country  is  so  bleak  so  destitute  of  attractions  for  village 
Indians,  that  no  large  j)opulation  of  any  numbers  could  remain  there 
for  any  length  of  time  so  long  as  general  safety  was  not  firmly  es¬ 
tablished.” 

.\nd  on  page  103,  he  siiys: 

‘‘North  of  the  Papagos,  and  along  the  Gila  Kiver,  between  the 
Canon  of  San  Carlos  and  Yume,  the  Pimas  proper,  or  Aquira-Otam, 
dwelt  in  scattered  hamlets,  the  houses  of  which  combined  today  the 
mud  roof  of  a  typical  New  Mexican  pueblo  with  the  temporary  frame¬ 
work  of  frail  branches  characteristic  of  the  roannng  savage.” 

On  page  192,  as  follows  (reading)  : 

“The  Spanish  government  recognized  at  an  early  day,  not  merely 
that  the  Indian  was  a  human  being,  hut  that  he  was,  after  all,  the 
chief  resource  which  the  New  World  ])resented  to  its  new  owners. 
The  tendency  of  Sj)anish  legislation  is  therefore  very  marked  towards 
insuring  the  preservation  and  progress  of  the  natives;  the  first  great 
step  in  this  direction  was  the  promulgation  of  the  celebrated  “New 
Laws  and  Ordinances  for  the  Government  of  the  Indies’,  finally 
established  in  1543,  by  which  the  aborigines  were  declared  direct 
vassals  of  the  Crown.  Stipulations  in  their  favor,  as,  for  instance, 
enfranchisement  from  personal  servitude  and  from  compulsory  labor, 
became  the  subject  of  subsequent  modifications  and  local  changes, 
but  the  disposition  first  announced,  that  of  direct  vassalage,  re¬ 
mained  a  fixed  dogma  in  Spanish  American  law.” 

And  on  ])age  250,  the  following  (reading) : 

“The  Papagos  of  Arizona  are  Pimas  by  language,  although  with 
a  dialectical  variation.  They  are  less  agricultural  than  herding 
Indians,  for  the  Pa[)agueria  is  a  bari^en  stretch,  where  water  is  scarce, 
and  what  there  is  better  serv’es  to  supply  cattle  and  sheep  and  horses 
than  to  irrigate  even  the  smallest  region  of  arable  soil.  The  Papagos 
therefore  mo.stly  dwell  in  so-called  ranches,  not  in  villages,  the 
settlement  at  San  Xavier  del  Hac,  near  Tucson,  excepted.”  ♦  ♦  ♦ 

Then  further  on  the  same  page  he  continues  (reading) : 

“The  Papago  is  a  fair  Indian  Christian;  he  clings  to  his  church, 
and  also  holds  on  to  his  ancient  beliefs,  according  as  he  considers 
the  one  or  the  other  more  suitable  to  his  actual  needs.” 

I  have  here  one  other  extract  from  E.  S.  Curtis’  works  on  “The 
North  American  Indian.”  Vol.  2,  occumng  in  the  chapter  on  “The 
Papagos.”  reading  thus — speaking  of  the  San  Xavier  Reservation: 

349  In  acknowledging  the  Christian  faith  the  Papago  merely 
followed  the  line  of  least  resistance,  for  by  adding  a  little 
more  ceremony  to  their  life,  even  if  it  be  the  ceremony  of  the  white 
man,  they  do  no  violence  to  their  primitive  religion,  and  at  the  same 
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time  escape  the  danger  of  punishment  by  fire  and  brimstone  threat¬ 
ened  them  in  a  Christian  hereafter.  The  larger  part  of  the  Papagos 
are  a  semi-nomadie ;  that  is,  they  wander  from  place  to  ])lace  as 
occasion  necessitates.  One  week  they  may  be  harvesting  their  little 
crops  of  grain;  the  next  they  have  taken  the  trail  to  the  mines  to 
work  for  a  time,  or  gone  to  tlie  hills  or  river  valleys  to  gather  cactus 
fruit  or  mescpiite  beans.  Manv  of  them  in  the  Fresnal  valley  have 
cattle  u|>on  which  they  depend  wholly  for  su])port ;  others  till  small 
desert  farms,  irrigated  with  freshet  water.  Little  settlements  de- 
j)ending  on  scanty  crops  ami  small  herds  are  scattered  throughout 
south-central  Arizona  and  northwestern  Sonora.’’ 

Whereupon  the  defendants  read  into  the  record  extracts  from 
copies  of  letters  a.s  follows;  the  material  parts  of  each  following  the 
i<lentilication  of  the  letter.  Letter  written  June  24,  1874,  from  IL  .V. 
Wilbur,  V.  S.  Indian  Agent,  Tucson,  Arizona,  to  K.  P.  Smith,  Com¬ 
missioner  of  Indian  Affairs,  Washington. 

“Agency  Papago  Indians. 


“Sir: 

! 

As  1  have  n(‘ver  received  an  otlieial  communication  from  vour 

I  • 

otlice,  relative  to  the  ^geney  having  been  placeil  in  charge  of  the 
Catholic  Church  nrgai  ization,  1  have  the  lumor  to  ask  for  informa¬ 
tion  upon  this  subjeeti.  and  would  also  recpiest  in  this  connection, 
that  their  powers  be  fully  explained,  as  I  desire  to  h‘arn  what  relation 
we  bear  to  each  (Jhc'r,  llu‘  bettcu*  to  enable  me  to  discharge  my  otlieial 
duties.  That  von  may  lu*  enabled  to  und(‘rstand  why  the  Agency 
should  never  liave  connection  with  this  church  (more  especially 
under  supervision  of  the  ]>resent  Bishop  and  Priests,  1  beg  leave  to 
submit  the  following:  i  ♦  *  ♦  Several  priests  have  come  and  gom* 

since  then  (at  which  lime  all  church  property  was  confiscated)  the 
last  being  Bishop  Salpoints — then  Vicar.  Wlien  the  venerable  pre¬ 
late  made  his  fii-st  a])p('arance  among  these  people,  he  called  some  of 
them  together  and  .said  he  had  come  to  take  charge  of  them,  and 
wanted  them  to  standi  in  the  same  relation  to  him  as  thev  formerlv 
did  to  the  Jesuit  Pricf^ts — but  as  their  relation  to  the  Jesuits  were 
that  of  slaves,  they  decidedly  objected.  Failing  in  this  he  requested 
that  they  give  him  a  large  field  (as  it  all  belonged  to  the  church) 
in  consideration  for  which,  he  was  to  say  mass  every  Sunday  and 
open  a  s<*hool.  They  allowed  him  about  V'  <>f  ''hat  he  demanded 
whereu|x)n  he  took  ]» ossession.  said  mass  a  few  times,  got  some  of 
their  children  together  for  a  few  davs,  and  then  abandoned 
850  his  promised  wiork.  only  leaving  a  man  to  teach  the  children 
and  this  teache  ;-  immediately  followed  the  Bishop  at  the  same 
time  forgetting  to  tun  the  land  back  to  the  Indians  for  non-fulfill¬ 
ment  of  agreement,  1  ut  not  forgetting  to  rent  it  to  Mexicans  who 
have  always  quarrelec  more  or  less  with  the  Indians  for  water,  for 
irrigation  cOs  well  as  ah  nit  repairing  fences  and  improving  the  ditches. 
When  these  Indians  v  ere  much  poorer  than  they  are  at  present,  and 
when  the  Apaches  wore  stealing  from  them  continuously  and  they 
were  in  a  wretched  condition,  this  same  Bishop  Salpointe  imposed 
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upon  them  a  church  tax  (of  1/10  of  what  they  raised)  which  they 
only  suffered  him  to  collect  for  one  year.  The  effect  which  it  produced, 
has  been  lasting  and  they  look  upon  him  as  one  who  had  tried  to  and 
would  today  if  he  had  the  power,  impose  upon  them  the  curse  of  all 
nations — Slavcrw  These  Priests  have  never  taken  an  interest  in  these 
Indians  save  a  detrimental  one  and  in  all  probability  never  would  had 
1  not  been  successful  in  obtaining  from  (lovernment  assistance  to 
build  and  furnish  a  school  house  and  in  leading  them  to  feel  that 
their  interests  were  Inking  cared  for.  Seeing  thi.s  and  perhaps  thinking 
the  Papagos  might  become  an  enlightened  and  an  educated  people, 
and  that  the  ground  had  been  broken  which  would  ensure  success, 
these  Priests  conceived  the  idea  of  getting  full  control  of  this 
Agency,  and  have  been  veiw  persistent  in  their  efforts  to  attain  it. 
Since  the  organization  of  the  Public  Sebool  system  in  Arizona,  the 
Catholic  Priests  have  made  a  most  bitter  and  determined  war  upon  it, 
and  tbe  Bishop  Salpointe  said  to  me  ‘That  he  intended  to  break  it 
up.’  If  you  desire  fuilher  j)roof  of  their  action  upon  this  subject, 
I  re.«?pect fully  refer  you  to  (lov.  A.  P.  K.  Palford  who  has  been  the 
main  laborer  in  establishing  free  schools  all  over  this  territory. 
Since  the  Bishop’s  return  from  Washington  be  has  interfered  in  the 
management  of  business  pertaining  to  my  otlice  and  as  he  es|x>used 
the  cause  of  others  detrimental  to  the  Pa])agos’  right,  it  came  directly 
to  my  knowledge.  Upon  receiving  this  information  from  the  Indians 
I  (juestioned  Juan  Saloso,  my  interpreter  for  tbe  school  and  the 
medium  through  whom  tbe  Bishop  conversed  with  the  Chief  Fran¬ 
cisco  as  to  what  the  Bishop  bad  to  .«ay  to  tbe  chief,  and  his  reply  was 
‘Rather  than  reveal  what  the  Bishop  bad  to  say  1  would  prefer  to 
have  the  mountains  fall  on  me  and  bury  me.’  The  Bishop  has  re¬ 
quested  that  I  take  my  books  and  papers  to  bis  place  for  inspection. 
But  as  I  know  of  no  authority  permitting  him  or  anyone,  save  a 
regular  appointed  U.  S.  Inspector,  to  examine  my  affairs,  T  replied 
that  my  accounts  had  all  been  forwarded  to  Washington  for  in¬ 
spection  and  final  settlement,  whereupon  be  replied,  ‘You  doubt  my 
authority  to  examine  vour  accounts  and  acts  do  vou?’  In  conclusion 
I  would  respectfully  submit  as  worthy  of  consideration  that  Bishop 
J.  B.  Salpointe  is  not  a  citizen  of  the  U.  S.,  and  it-  would  seem  if  the 
Papago  Indians  are  to  be  continued  under  the  control  of  the 
Catholic  denomination,  that  a  member  of  that  body  who  is  a  citizen 
of  this  country  which  su])plies  the  means  to  sustain  the  agency  and 
Indians  should  be  sul)stituted  for  tbe  present  alien  one — who  is 
pei*sistent  in  his  efforts  to  break  down  one  of  our  most 
851  cherished  American  institutions,  the  Public  School  System — 
to  oppress  the  poor,  and  impoverish  and  if  possible  enslave 
and  degrade  the  Indian  when  it  is  his  duty  to  elevate  in  accordance 
with  the  policy  of  the  President.” 

Certified  copy  of  said  letter  was  offered  in  evidence  as  defendants’ 
Exhibit  18-a. 

There  is  attached  to  that  letter  a  letter  from  .John  Wasson.  Com¬ 
missioner  of  Indian  Affairs,  Washington.  D.  C..  and  referring  to 
the  foregoing  letter — without  reading  it  all — he  says  be  has  just 
read  the  foregoing  letter,  and  continues  (reading)  : 


228 


PUEBLO  OF 


PANTA  ROSA  VS.  A.  B.  FALL,  SEC'y. 


*‘Our  govorniiiont  is  to  so  educate  the  Indian  that  he  may 

be  elevated  morally  ai  d  he  led  to  support  himself  comfortably, 
whereas  the  Catholic  Ciureh.  as  represented  here,  will  handle  the 
Papagos  so  as  to  advane?  the  interest  of  the  Church  in  preference  to 
the  Indian.  Then  agai  u  I  am  (piite  sure  that  much  of — if  not  all — 
the  local  i)ressure  to  lia  e  the  Catholic  Church  supplant  Wilhur  by 
another  agent  is  the  ofTsj»ring  of  unjust  opposition  to  Wilhur  and 
his  friends,  and  solely  for  selfish  purposes,  without  the  slightest  care 
for  the  Indians'  interests.  The  transfer  of  the  Papago  Indian 
Agency  to  any  other  Church  organization  would  be  an  act  fully 
justified  on  the  highest  and  hroailest  public,  policy,  and  will  increase 
proper  respect  for  our  eonimon  government  and  encourage  the  few 
men  here  who  are  most  unselfishly  laboring  to  educate  the  mas.ses  in 
the  manner  done  in  all  the  great  States  of  this  Union." 


Letter  date<l  July  *21.  1S74,  at  Tucson,  Arizona,  from  U.  .\.  Wil¬ 
bur,  to  same  Commissioner,  as  follows: 

“I  have  the  honor  to  |suhnut  the  following — to  wit  Ca])t.  .Vseen- 
sion  Rios,  acting  interjueter,  called  upon  me  last  week  and  related 
the  following — ‘Says  Hishop  J.  1>.  Sal]K)inte  sent  for  him  to  come 
to  the  chureh  for  the  ])urpose  of  telling  him  (Ascension)  that  he 
had  received  a  communication  from  Washington  wherein  it  stated 
that  all  Indians  oc(Mi])ing  the  p(>siti(>n  of  Ca]>tain  in  the  tribe  receive 
pay  and  he  wanted  to  know  of  him.  if  he  was  receiving  ])ay  of  the 
agent  as  Captain,  and  if  not  to  demand  the  same  of  me.  Bishop 
Salpointe  also  called  u]>on  Capt.  Francisco  and  asked  him  the  same 
questions  whereupon  they  sold  him  (the  Hishop)  that  they  knew 
nothing  of  their  rights  to  receive  ])ay  in  such  capacity,  hut  would 
make  inquiries  of  their  Agent.  Upon  presentation  of  the  subject 

bv  them,  I  told  them  that  1  knew  of  no  law  or  reason  even,  whv 

««  • 

they  should  receive  ])ay  as  ea]dains  and  if  there  was  such  a  law.  and 
if  they  had  a  right  to  he  paid  as  cajJains  I  would  soon  find  out,  and 
notify  them  of  the  result.  Since  the  return  of  Bishop  J.  B.  Sal¬ 
pointe.  he  has  done  nothing  hut  interfere  with  business  of 
352  the  Agency  thereby  endeavoi-ing  to  cause  di.ssatisfaction  and 
again  control  of  the  Pa]»agos.  But  the  treatment  they  have 
received  at  his  hands  since  he  came  to  this  section  have  caused  them 
to  lose  confidence  in  him.  .‘So  that  now  they  look  upon  him  with  fear 
and  trembling  lest  he  will  make  them  slaves,  as  he  has  already  tried 
to  do  or  take  more  land  from  or  otherwise  injure  and  molest  them.'' 

Letter  from  the  same  Wilbur  to  the  same  Commissioner  written 
at  Tucson.  Se])t.  15,  1874.  found  in  the  report  of  the  Commissioner 
of  Indian  Affairs  for  1874,  j)ages  200-202,  in  part  as  follows: 

“And  now  permit  me  to  refer  to  a  new  and  dangerous  diffculty 
that  has  arisen  in  the  ]>ath  of  my  official  duty  to  the  Papago  Indians. 
Since  this  agency  has  been  given  to  the  Catholic  Church,  I  have 
done  ever\*thing  in  my  power  to  aid  the  church  in  its  religious  teach¬ 
ings  and  influence  among  the  Indians,  believing  that  I  was  carrying 
out  the  policy  of  the  government  by  so  doing.  But  some  time  ago. 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC'y. 


229 


the  fact  was  forcibly  impressed  upon  me  that  the  Bishop  and  Priests 
had  a  larger  interest  in  securing  the  fruits  of  the  labor  of  the  Indians 
than  in  any  spiritual  good  they  might  be  able  to  confer  upon  them. 
As  an  example,  these  Indians  complain  that  the  Bishop  holds  a 
valuable  piece  of  agricultural  land  obtained  from  them  through 
))romises  he  has  never  fulfilled;  that  frequent  attemp-s  have  been 
made  to  compel  them,  (the  Indians)  to  give  the  Bishop  1/10  of  all 
their  earnings,  as  a  titlie  for  the  benefit  of  the  church,  and  they 
complain  that,  generally  the  designs  and  actions  of  these  Priests, 
if  not  kept  under  strict  control,  or  entirely  removed  with  lead  directly 
to  placing  them  (the  Indians)  as  in  olden  times,  in  a  condition  of 
vassidage  and  servile  bondage.  My  own  views,  from  practical  ex¬ 
perience,  corrcs])ond  with  those  of  the  Indians  and,  in  proportion 
as  1  have  not  acceded  to  unjust  demands,  1  have  become  obnoxious 
to  these  priests,  and  constant  and  frequent  misrepresentations  have 
been  made  to  these  Indians  and  to  citizens,  in  order  to  weaken  my 
influence  over  my  charge. 

'Phe  whole  of  said  letter  was  introduced  in  evidence  as  Defendants’ 
l‘/\hibit  14-f/. 


Letter,  dated  August  21, 
missioner  of  Indian  Affairs. 


LS74,  from  II.  R.  Clum,  Acting  Com- 
to  R.  A.  Wilbur.  Agent,  as  follows: 


^^Sir: 


In  reply  to  your  letter  of  the  21st  ultimo  I  have  to  say,  that  if  any 
of  the  Indians  of  your  Agency  have  been  informed  that  ‘Captains 
of  tribes’  are  entitled  to  pay  from  the  Government,  the  information 
is  incorrect,  as  such  has  not  been  the  practice  of  the  Indian  Depart¬ 
ment,  nor  is  there  any  law  authorizing  such  payments  to  he  made.” 


Said  letter  introduced  as  Defendants  Exhibit  lo-a. 

Letter  dated  May  81,  1874,  from  Chas.  Hudson,  U.  S. 
Indian  Agent,  Pima  Reservation,  Arizona,  to  J.  Q.  Smith, 
(Commissioner  of  Indian  Affairs,  as  follows: 


“Tritil  the  recent  consolidation  of  the  Pima  and  Paf)ago  agencies, 
the  latter  tribe  were  under  the  aus])ices  of  the  Roman  Catholic 
(4uirch,  which  obtained,  and  through  the  Bishop  of  the  Diocese, 
(‘-xercised  considerable  influence  over  them,  and  their  agent  in  the 
management  of  their  affairs.  There  is  an  old  church  (San  Xavier 
del  Bac)  upon  the  reservation  which  together  with  the  school  house 
(the  latter  built  with  government  funds  but  adjoining  the  church) 
is  claimed  and  occupied  by  the  Bishop  who  assured  my  predecessor 
that  he  would  hold  and  defend  his  title  to  the  end.  As  vet  I  have 
taken  no  action  in  regard  to  these  matters,  but  desire  the  fullest 
instructions  as  to  the  coui*se  which  it  is  your  wish  that  I  shall  pursue 
both  as  regards  the  occupancy  of  the  land  by  Mexicans  and  the 
claims  of  the  church  to  the  buildings  thereon.” 


Introduced  in  evidence  as  Defendant’s  Exhibit  16-a,  Part  of  letter 
dated  May  3,  1882,  at  San  Xa\der,  Papago  Village,  Arizona,  9  miles 
south  of  Tucson,  from  Ascension  Rios  to  the  Secretary  of  the  In¬ 
terior,  Washington,  D.  C. 


230 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC"Y. 


Sir 


As  the  man  at  the  head  of  Affaii’s  of  Indians  and  land  ofhce,  and 
in  whose  sentiments  of  justice  we  think  to  have  cause  to  conhde,  wc 
under  the  extreme  necessity  of  the  case,  take  the  liberty  to  appeal 
for  getting;  such  justice  as  the  otherwise  benevf>lent  Government  of 
the  r.  S.,  are  supposed  to  accord  to  its  poor  wards  the  simple  un¬ 
educated  Indians.  Kxthise  prior  to  the  setting  forth  some  of  our 
present  most  pressing  grievances,  a  short  sketch  of  our  past  such  as 
it  is  known  in  this  respelt — we  will  (piote  a  work  on  Arizona  of  187S 
by  Mr.  Uichard  .1.  Iliiitfni,  San  Francisco.  *  *  *  There  are 

no  Indians  on  the  (Vaitinent  that  have  been  .'^o  lonu;  ex])osed  to 
civilization,  and  Fhristian  intluences.” 

An<l  under  the  words,  “(’hristian  inlluences  ’  lu*  has  written  the 
words  “So  called.*’ 

The  Court:  That  is  .Mr.  Hinton? 

Mr.  F  raser:  Then  another  <|Uotation  fioni  the  .sime  author,  which 
I  am  obliged  to  read  ih  order  to  make  clear  the  comment  which 
follows,  is  as  follows  (loading)  ; 

“Page  “»hr>:  The  work  of  tin*  missionaries  is  still  seen  in  the  in¬ 
dustry,  li<lelity  and  ch.islity  of  the  Papago  Indians,  and  in  a  le.ss 
<legree  testified  t<|t  by  the  Pimas.** 

354  Then  in  brackets  after  that  is  the  following  (reading) : 


n 


(Still  we  pray  to  God  and  yfui  to  be  tree  of  all  dealings  with  the 
French  Roman  Catholic  Bishf»p  and  Priests  of  Tucson)  who  have 
done  us  and  tried  to  do  Iis  nnich  harm.’* 


The  whole  of  said  li 
Exhibit  17a. 

Whereupon  the  deft 
ters,  as  follows: 


tter  introduced  in  evidence  as  Defendant’s 
idant  introduced  in  evidence  copies  of  let- 


Dept.  of  the  Interior, 

Land  Ollice,  Washington,  D.  C. 


Mar.  20,  ’81. 


(leneral  I 

“R.  F.  Hunter,  Esq., 

Washington,  D.  C. 

Sir: 

You  are  advi.^ed  thatl  by  my  letter  of  this  date  the  Register  and 
Receiver  at  Florence,  .Arizona,  have  l)ecn  advised  that  action  upon 
the  mineral  entry  of  Salomon  Warner  for  the  Santa  Tomas  mine, 

[)eriod  of  00  days  in  order  that  the  Papago 
Indians  may  file  the  culificate  of  the  U.  S.  Surveyor  General  of 
\rizona  that  application  has  been  made  to  him  to  examine  the  evi¬ 
dence  of  a  Spanish  or  M exicon  Grant  for  pueblo  or  Village  purposes. 

fullv, 

J.  A.  WTLTJAMSON, 

Commissioner 


'\"ery  resj)ec 
(Signed) 
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“•225  East  Capitol  St., 
Wash.,  D.  C.,  May  23,  1881. 

“Hon.  John  Wasson, 

U.  S.  Surveyor  (Teneral, 

Tucson,  Ariz. 

Sir: 


T  tliis  (lay  mail  you  application  for  an  examination  of  evidence 
in  behalf  of  the  Pa])aj2:os  of  Ariz.,  also  (‘opy  of  letter  of  Com.  Wil¬ 
liamson  relative  to  the  same. 

Owinp:  to  the  fact  that  during  the  heated  term,  the  Papagos  will 
he  absent  from  their  villages  and  thus  render  it  difficult  to  secure 
important  evidence,  1  have  to  nMpu'st  that  the  examination  may  be 
deferred  until  fall.  1  would  als)  he  obliged  if  you  would  give  me 
timely  notice  of  the  date,  as  T  desire  to  he  ])ersonally  pre.«!ent. 

If  not  inconsistent,  1  would  be  obliged  if  you  would  send  me  copies 
of  certificates  called  for  in  letter  of  Commissioner, 
y^'ery  respectfully. 


R.  F.  HUNTER.” 


Washington.  D.  C..  May  23,  1881. 

‘‘Hon.  John  Wa.sson, 

U.  S.  Sursevor  (leneral  for  Ariz. 


Sir: 

Under  advisement  from  the  Commissioner  of  the  (leneral  Land 
Office,  of  date  March  2(i,  1881,  copy  of  which  is  herewith  trans¬ 
mitted,  T  have  the  honor  as  attorney  and  counsel  for  the  inhabitants 
of  the  Papago  village  of  San  Xavier  del  Rac,  and  sub-villages  of 
.Arizona  territory,  to  make  application  for  an  examination 
355  by  you  of  evi(lence  in  support  of  their  claims  to  lands 
granted  or  belonging  to  them  for  ])uehlo  or  village  pur¬ 
pose's.  under  and  by  virtue  of  laws,  ordinances  or  decrees  of  Spain 
or  Mexico  as  recognized  and  presumed  under  the  laws  of  the  U.  S., 
and  the  ruling  of  the  Dept,  of  the  Interior. 

T  have  also  to  respectfully  request  that  T  may  he  duly  advised  as 
to  the  date  on  wliich  such  evidence*  will  he  examined  by  you,  and 
that  your  certifK’ate  that  this  appli(*ati(m  has  been  made,  may  be 
tiled  with  the  General  T.and  Office  as  required  1)V  the  instructions 
of  the  Commissioner. 

A^erv  respect f 111 Iv. 

R.  F.  HUNTER, 

Atty.  and  Conm^el  for  Papagos.” 


“AVashington,  D.  C.,  May  23,  1881. 

“Hon.  John  AVasson, 

U.  S.  Surveyor  General  of  Ariz. 

Sir  : 

Tn  accordance  with  advisement  from  the  Hon.  Commissioner  of  the 
General  Land  Office  of  date  March  26,  1881,  copy  of  which  is  here¬ 
with  transmitted.  I  have  the  honor  as  attorney  and  counsel  for  the 
inhabitants  of  the  Papago  village  of  Caeca,  and  the  suhvillage  of 
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Saiicita,  both  of  ihe  territory  of  Ariz.,  lo  make  application  for  an 
examination  by  you  of  evidence  in  support  of  their  claim  to  lands 
granted  or  belonging 'do  them  for  pueblo  or  village  purposes  under 
and  by  virtue  of  the  laws,  ordinances  and  decre.*^  of  Spain  and 
Mexico,  as  recognized  and  presumed  under  the  laws  of  the  U.  S., 
and  the  rulings  of  the  Dept,  of  the  Interior. 

I  have  also  to  respectfully  request  that  I  may  be  duly  advised  as 
to  the  date,  on  which  such  evidence  will  he  examined  bv  voii;  and 
that  your  certificate,  that  this  application  has  been  made,  may  be 
filed  with  the  (Icneial  Land  Oflicc.  as  re(piire<l  by  the  instructions 
of  the  Commissioner. 

Verv  respect  fill  Iv. 

K.  F.  IIUNTKIL 

Attij.  ami  ('oanM‘1  for  Papagos” 


“Washington.  D.  C.,  .lime  24,  1881. 

“The  lion.  Commissioner  (ieneral  Land  Oflice, 

Washington,  D.  C. 

Sir: 

In  accordance  with  letter  of  advisement  from  your  oflice,  of  date 
March  2t>,  18S1,  ap|>lications  w(*rc,  on  the  2.‘hd  day  of  May,  1881, 
dulv  made  to  the  L.  S.  Surv(‘vor  (li'iieral  of  Ariz.,  to  examine  the 

•  #7 

evidence  in  suj>port  of  Spanish  or  Mexican  (Iraiits  to  the  Papago 
Indians  of  Ariz.  Lir  puebh)  or  village  purpos(*s. 

As  will  be  seen  from  the  enclosed  co|)y  of  letter  from  the  Chief 
Clerk  of  the  Surveyru’  (Jencral  said  applications  were  duly  received 
at  the  Oflici*  of  the  Surveyor  (JcMieral.  at  Tucson,  Ariz.,  on  the  30th 
of  Mav,  18<S1 — but  bv  reason  of  the  absence  of  the  Sunevor  (Ieneral 
from  the  territory,  his  ollicial  action  thereon,  as  called  for  in  said 
letter  of  advisement,  could  not  be  had.  and  his  continued  absence 
has  undoubtedly  prevented  him  from  forwarding  your  office,  his 
certificate  tliat  such  a]>plications  have  been  made  within  the 
.‘loO  [K‘riod  of  00  days,  during  which  the  mineral  entry  of  Solomon 
Warner,  for  the  Santa  Tomas  mine  has  been  suspended.  In 
view  of  these  facts,  and  that  as  counsi'l  for  said  Papagos.  have  fully 
complied  with  the  requiremi'iits  of  your  oflice,  relative  to  their  pueblo 
claims,  1  have  to  ii*spectfully  reqiu'st  that  such  other  action  may 
be  had  by  you  in  the  luemises.  as  will  fully  protect  the  rights  of  my 
clients. 

Verv  respect  fill  Iv. 

R.  F.  HUNTER, 
Counsel  for  Papagos” 
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“U.  8.  Surveyor  Genera Ts  Office. 


F.  Hunter,  Esq., 

East  Capitol  Street, 
Washington,  D.  C. 


Tucson,  Ariz.,  June  27,  1881. 


Sir: 

In  inv  absence,  Mav  JO,  vour  letters  of  Mav  28rd  and  enclosures 
were  received  and  acknowledged.  On  >iiy  return.  June  11,  I  was 
obliged  to  immediately  enter  upon  the  bearing  of  another  private 
land  ca.^e  which  witli  other  ]n(‘ssing  l»usiness,  consumed  my  time 
to  date.  I  have  today  looked  into  your  papers  and  request  there¬ 
in,  and  must  say  Hiat  yon  hav(‘  presentt'd  no  authority,  emanating 
either  from  the  Papago  Indians,  or  tlieir  lawful  11.  S.  Agent,  or 
from  the  Interior  Dept.,  at  Washington,  .  howing  that  you  are  a  duly 
appointed  attorney  for  said  Indians,  and  until  you  do  present  proper 
authority  in  the  ])remises,  1  shall  not  feel  warranted  in  taking  any 
decided  action  in  jmy  of  the  several  eases  you  present. 

The  copy  of  Commissioner's  l(‘tter  of  date  March  20,  1881,  shows 
that  he  addressed  you  simply  as  K.  F.  !lunt(‘r,  Esq.,  and  not  as  an 
attorney  at  all  or  for  anybody.  1  re,<poetfully  call  your  attention 
to  the  following  facts: 

1.  April  0,  1881,  a  delegation  of  I’a|)ago  Indians  consisting  of 

their  first  and  second  chiefs  and  4  assistant  chiefs  who,  with  the 

said  first  and  second  chiefs  form  the  Tapago  Council  and  highest 

tribal  authority,  called  at  this  oflice.  They  were  accompanied  by 

an  interpreter.  I'hey  came  to  repr(‘.<ent  their  lights  to  the  land  at 

San  Xaxier  del  Bac.  I  gave  them  a  patient  hearing  of  nearly  a 

whole  dav.  Thev  did  not  sav  or  intimate  that  thev  had  anv  counsel 
•  «  %  «  • 

or  attorney  to  represent  them.  I  should  have  been  ver>'  glad,  indeed, 
if  they  had  come  with  a  eo?ipetent  attorney,  for  not  any  important 
facts  were  obtained  from  them. 

2.  May  28,  1881.  I  communicated  in  detail  all  that  transpired 
at  the  said  hearing  on  April  0,  to  the  U.  8.  Agent  of  the  Papago 
Indians,  and  on  the  JOth,  same  month,  he  acknowledged  receipt 
thereof,  and  said  that  he  had  submitted  my  said  communication 
to  the  department  with  .‘strong  recommendation  for  ‘prompt  and 
effective  action’:  but  he  did  not  say  or  intimate  that  anyone  was  then 
acting  as  attorney  for  said  Indians  in  the  cases  you  present  or  in  any 
other. 

“The  copy  of  Commissioner’s  letter  of  March  28,  forwarded  by 
you,  says:  ‘that  action  upon  the  mineral  entry  of  Solomon  Warner 
for  the  Santa  Tomas  mine,  will  be  suspended  for  a  period  of  90  days 
in  order  that  the  Papago  Indians  may  file  the  certificate  of 
JoT  the  Surveyor  General’  etc.,  etc.  The  Pafiagos  have  not  called 
for  any  such  certificate,  nor  has  anyone  done  .so  for  them  or 
in  their  name,  except  yourself  in  an  indirect  way,  and  you  present 
no  evidence  of  authority  to  act  for  them,  and  I  have  no  advice  or 
intimation  from  any  person  or  officer  that  you  are  so  authorized. 

I  shall  be  very  glad  to  enter  upon  an  examination  of  the  claims 
of  the  Papagop  ito  lands  under  the  laws  and  usages  of  Spain  and 
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Mexico,  when  j)resente(l| 
ized  to  do  so  hv  them  or 

c 

such  authority  must  a( 


Ver>’  respect  fid  IK’. 


l)V  themselves  or  l>v  any  person  duly  author- 
l>y  the  Dept,  of  the  Interior.  The  evidence  of 
com]>any  the  presentation  of  such  claims. 


JOHN  WASSON, 
l\  S.  Survei/or  (ieiu  raW 


“Dept,  of  tl|e  Interior,  (leneral  Land  Odice. 

Washin.iiton,  D.  C.,  July  S.  ISSl 


IL  F.  Hunter.  Ks(j.,  j 
("itv. 

Sir  ; 

In  response*  to  your 
of  this  show  that 

ilians  against  the  issue 
Tomas  mine,  Florence. 
A'ery  respect  full 


n 


r.  s 


•erhal  nMjuesl.  I  hav(‘  to  state  that  tlu*  til(*s 
you  appear  as  attorney  for  the  Fapajxo  In- 
>f  patent  to  Solomon  Warner  for  the  Santa 
\rizona.  Mineral  Fntrv  No.  d. 

N.  C.  MrFARLA-ND. 

(-ofu  ini.'<slonrr.'* 


Surveyor  (  leneraFs  Oflice. 


“lion.  C.  11.  Our\’.  M.  €.. 
Washinejon.  D.  C.j 

I>KAR  Sir: 


Tucson,  .\riz..  .\pril  1.  18.S’2. 


,\t  the  re(|U(‘st  of  Mr.  ''olomon  Warner.  1  (‘iiclosi*  you  my  letter  of 
this  dat(‘  to  him  and  a  so  copies  referred  to  therein.  I  am  ahun- 
dantly  satisfied  that  Mr.  IL  1*\  Hunter  has  no  standinii  Rs  an  attoriu'v 
and  counsel  for  the  Pap.i.co  Indians,  hut.  of  coui*se,  it  is  just  possihh' 
in  thi<  I  am  mistaken.  He  could  lon<i:  since  have  ha<l  hearinix  if 
he  is  such  attorney  and  had  pre.«ent(‘d  some  soi*t  of  «*yidence  in  point. 
\’ery  n‘S|)ectfull\ .  vour  obedient  s<*ryant, 

JOHN  WASSON. 

U.  S.  Sur.  Geivrai:^ 


“U.  s. 


“Solomon  Warner,  Esq 
Tuc.son,  Arizona. 

Dear  Sir: 


Refiu-rinc:  to  the  lette 
( )Hice  of  date  March  201 


Surveyor  (leneraFs  Oflice. 

Tucson.  Ariz..  April  1.  1S82. 


of  the  Corn mi.>5si oner  of  the  Oeneral  Land 
1882.  addressed  to  TTon.  G.  TT.  Oury  and 
handed  to  me  yesterday  [by  yourself ,  T  have  to  .^av:  Said  letter  eon- 
tains  this  .statement:  ‘Fvidence  has  been  filed  in  this  oflice  by  tbe 
attorney  repre.«<‘ntin<r  tb  >  Pa]>ac:os  that  .sucb  application  (for  a  cer- 
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tain  certificate)  has  been  made  to  the  Surveyor  General  of  Arizona, 
and  I  respectfully  recommend  that  the  Surs^eyor  General  of  Arizona 
to  be  applied  to  for  information  as  to  the  present  status  of  the  case.’ 
Hegarding  this  point  in  the  matter  1  have  to  respectfully  call  your 
attention  to  endorsed  copy  of  a  letter  of  date  Washington,  D.  C., 
May  28,  1881,  signed  ‘R.  F.  Hunter  only.  The  last  clause  of  this 
letter  says  the  writer  would  Ik)  obliged  if  I  would  send  him  ‘copies 
of  certificates  called  for  in  the  letter  of  Commissioner.’ 

808  I  had  given  no  certificates.  No  one  has  applied  to  have 
me  do  so.  The  letter  of  the  Commissioner  wa.«i  addressed  to 
R.  F.  Hunter,  Washington.  0.  C..  ‘and  not  to  him  as  an  attorney 
or  representative  of  the  Rapagos  or  anybody;  and  to  this  day.  not 
anybody  has  applie<l  for  such  certificate  in  bis  own  name  or  that  of 
the  Rapagos.’  The  co])y  of  Commissioner's  l(‘tter  .diows  that  the 
suspension  of  action  foi*  IH)  days  in  tin*  cas(‘  rc'ferrcd  to  was  ‘that  tln^ 
Rapago  Indians  may  tile  the  certificate'  (d  the  Surveyor  General  of 
.\riz.,  that  application  has  bee'ii  made'  t(j  him  te)  examine  the  evi- 
eleiH'C  of  a  Spanish  or  Mexie-an  grant  for  pueblo  or  village  purpe)se's.’ 
Fe)r  various  sounel  iTa.'^nis  ne)t  ne'e*essarv  te)  state  in  tins  letter,  I  diel 
ne)t  ree'ognize  ‘R.  F.  Hunter*  as  atte)rney  f<»r  tbe  Ra])ago  Indians,  but 
enough  of  them  appear  iu  my  letter  t(»  him  e)f  date  June  27,  1881 
(eopy  herewith)  and  to  which  1  have  ree'eiveel  no  reply. 

1  may  say.  however,  that  Mr.  Hunter  transmitted  It)  written  a|v 
plications  for  examination  of  evidence  in  support  of  the  claims  of 
R.apago  Indians  to  land  granted  to  them,  etc.,  by  Spain  or  Mexico, 
with  his  letter  of  May  23,  1881,  all  being  of  .same  date  sjne  one  of 
2t)th  .««ame  month.  All  the.^e  applications  are  signed  by  ‘R.  F.  Hunter 
as  attorney  and  counsel  for  tbe  Ra])agos.’  If  be  held  such  relation 
to  the  Rapago  Indians,  he  could  have  readily  sjitisfied  this  office  and 
the  examinations  he  asked  would  long  since  have  In'cn  begun  and 
continued  with  vigor.”  1  think  tbe  remainder  is  immaterial  and 
(Rh's  not  refer  to  this  at  all. 

Then  the  next  is  merely  a  note  to  tbe  Commissioner  of  tb('  General 
L^ind  Office  by  this  member  of  Congress.  Mr.  G.  H.  Ouiy.  sending 
correspondence  with  the  Surveyor  General  of  .\rizona.  and  asking 
that  in  view  of  what  was  .said  tlu'Vf'  and  iu  other  letters,  tbe  claim 
of  Warner  be  pa.s*^ed  and  ]»atent('d.  That  was  .\pril  8.  1882.  T  will 
not  read  that  letter. 


•‘Wa.^biugton.  D.  (\.  .\pril  18.  1.882. 

“Hon.  Commi.s«ioner  Gen.  Land  Office. 

Wa.shington.  D.  C. 

Sir: 

In  reply  to  your  favor  of  the  18tb  n'lative  to  tbe  a]>plication  of 
Hon.  fi.  H.  Oury  for  issuance  of  ])atent  to  Solomon  Warner,  for  the 
Santa  Tomas  mine,  Florence,  f now  Tuc.«on)  Mineral  Entry  No.  0. 
I  would  .submit  that  such  entry  should  not  be  confirmed  by  patent  for 
the  rea.sons  heretofore  as.signed,  i.  e.,  that  said  entry  is  upon  lands 
belonging  to  the  Rapagos,  under  village  grants  from  the  Kingdom 
of  Spain.  The  rec'ital  made  by  you  as  to  the  action  had  in  the 
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premises  is  incomplete.  Under  instructions  from  your  otiice  of 
date  March  2t),  1881.  said  ])atent  was  suspended  for  00  days,  to  en¬ 
able  me  to  make  application  to  the  Surveyor  (tcncral  of  Arizona,  to 
examine  evidence  in  support  of  such  villaj^e  jjirants.  In  compliance 
herewith  I  filed  specific  applications  with  that  officer,  and  their  re¬ 
ceipt  at  his  office  was  duly  acknowledjied  hy  his  chief  clerk  on  May 
31,  1881 — suhse^iuent  thereto,  the  Surveyor  (Jeneral  on  the  techni¬ 
cality  that  1  had  not  signed  my  name  as  attorney,  informed  me  he 
could  not  recognize  me  until  I  filed  with  him  powei’s  of  attorney 
from  the  Papagos.  or  evidence  from  your  office  that  1  was 
3o0  recojiiiized  as  their  jittorney.  In  order  to  comply  with  the 
wishes  f>f  the  Surveyor  (leneral.  1  had  addre.<sed  me  a  (*om- 
munication  from  your  oflice.  showinu;  that  1  was  the  recoiinizetl 
attorney  for  th(‘  Papa^os  in  tlu‘  matter  in  ref(‘renc(‘. 

This  letter  was  dulv  forward(‘d  hv  me  to  the  Survevor  (leneral. 

•  •  • 

and  since  that  date  1  have  not  heard  anything  whatever  from  him. 
notwithstandinu  the  fact,  that  in  my  ap])lications  1  had  specifically 
re<ju<*ste«l  him  to  s(*t  a  time  for  iM'arini;  the  evidence,  only  recpiestinc;, 
that  it  mi^ht  he  heard  in  the  fall,  as  <hu‘inu  the  sunmier  montlis,  the 
Papaiios  are  ^icncrally  absent  from  their  villa^(*s  and  it  would  there¬ 
fore  h(‘  difficult  to  secure  the  attiaidance  of  these  rcfiuired,  and  also 
because  of  the  heat  of  the  climate,  during  the  summer  months,  I 
did  not  think  it  would  be  ]H'ud(‘nt  for  me  (beinji  unacclimated)  to 
remain  there  fV>r  s(*veral  weeks.  So.  tbeiefore,  there  has  leeen  no 
d(*relietion  e>n  my  part,  in  maintaining  the  ritihts  ed  my  clients,  and 

as  the  Survevor  (leneral  has  fail(*d  to  file  the  eertificate  called  for  bv 
•  # 

vour  letter  of  March  2b.  1881.  and  which  certificates  1  am  clearlv 
•  • 

(*ntitli*<l  to.  1  most  earn(‘stly  protest  auainst  the  issuance  of  any  patent 
to  Warnc'r  on  said  Mineral  Entrv.  and  ask  that  the  Survevor  Uien- 
eial  of  .\rizona.  be  directed  to  supply  .<aid  certificates,  and  to  desiii- 
naie‘  a  time,  convenient  to  all  parties  in  interest,  to  lu'ar  evidence  on 
behalf  of  the*  Papauos. 

.\nd  for  the*  lea.'sons  assigned  last  year,  as  the  summc'r  is  now  ap¬ 
proaching  that  such  time  be*  fixed  for  the  ensuing  fall. 

\’erv  respect  fill  Iv. 

P.  F.  HUNTEP. 

.1^///.  for  Papaf/os/' 


“225  East  Capitol  St., 
Wash’ll,  D.  r..  May  10.  1882. 

“John  Wasson,  Esep. 

U.  S.  Surveyor  (leneral  for  Arizona. 

Tuc'son.  Arizona. 

Sir  : 

He*rewith  1  se*nd  you  copy  of  letter  from  (dmm’r  (len’l  l,and 
( )(lie*e*,  settinii  forth  my  ree-oiinition  as  attornew  for  the  Papa^o  In- 
<lians.  This  letter  was  aecurrd  in  accordance  with  yemr  advisement 
of  June  last,  and  e*opy  was  duly  forwarded  you  on  its  receijit,  I  am 
now  however  a<l vised  by  the  rommissioner,  that  such  copy  failed  to 
reach  you  and  under  the  in.dructions  of  said  letter.  T  mail  this  cojiv. 
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Should  you  require  anything  additional  I  will  upon  notification  to 
that  effect  cheerfully  supply  it.  For  the  reasons  heretofore  given  by 
me  1  would  he  pleased  if  you  could  defer  examining  evidence  until 
fall. 

Verv  respectfully, 

R.  F.  HUNTER, 
Counsel  for  Papagos/' 


“225  East  Capitol  Street, 
Washington,  O.  C.,  May  10,  1882. 

“Hon.  N.  C.  McFarland, 

Commissioner  General  Land  Office. 


Sir  : 


1  have  the  honor  to  inform  vou  that  under  advisement  of  vour 
favor  of  the  4th  inst.,  I  have  again  mailed  U.  S.  Surveyor  General  of 
Arizona,  copy  of  your  letter  to  myself,  of  date  July  8,  1881,  wherein 
recognition  is  given  me  as  attorney  for  Papago  Indians  in  the  matter 
of  issue  of  patent  to  Solomon  Warner  for  Santo  Tomas  mine,  Flor¬ 
ence,  Ariz.,  Mineral  Entry  No.  9.  1  trust  that  this  will  satisfy 
.***()()  the  Surveyor  General  of  my  right  to  act  as  the  counsel  of  said 
Indians. 

\"erv  respectfully, 

R.  F.  HUNTER, 


Counsel  for  Pagagos” 


“U.  S.  Surveyor  General  Office. 

c 


“IL  F.  Hunter,  Esq., 

225  East  Capitol  St., 
WaslPn,  D.  C. 

Sir  : 


Tucson,  May  17,  1882. 


On  10th  instant,  I  received  a  letter  from  the  Commissioner,  Gen¬ 
eral  hand  Office,  of  date  4th  inst.  a  copy  of  which  is  herewith  en¬ 
closed.  Yesterday  I  received  yours  of  the  10th  inst.  1  am  somewhat 
surprised  at  this  corres])ondence  in  several  particulars.  1  received  no 
response  to  my  letter  to  you  on  June  27,  1881,  but  have  to  every 
other  letter  of  im]K)rtance  for  several  years  ])ast.  1  have  since  June 
27,  1881,  been  constantly  ready,  and  am  now  ready,  to  enter  on  an 
examination  of  the  claims  you  present  in  behalf  of  the  Papago  In¬ 
dians  upon  the  ])resentation  by  you  of  pro})er  authority  to  act  as  at- 
torney  for  the  Papagos.  I  clearly  indicated  to  you  in  my  said  letter 
of  June  27,  the  sources  of  such  authority,  viz:  The  Pa))agos  themselves 
their  lawful  U.  S.  Agent  or  the  Interior  Dept.  The  mere  copy  of  a 
letter  from  the  C’ommissioner  of  the  General  Land  Office  to  the  effect 
that  the  files  of  his  office  show  that  you  ‘appear  as  attorney  for  the 
Papago  Indians  against  the  issue  of  patent  to  Solomon  Warner 
for  the  Santa  Tomas  mine,  Florence,  Ariz.,  Mineral  Entry  No.  9 
is  no  evidence  whatever  that  you  are  the  duly  constituted  attorney  of 
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tlu*  India!)'  to  rcproscMit  llioin  in  !(>  otlier  and  separate 

cases  of  claims  to  lands  under  the  laws,  iisaj^es  and  customs  of 
Spain  and  Mexico.  You  have  not  jat'sented  ]>roper  authority  to 
act  in  any  single  cji^e  of  the  Iti  prisentt'd,  and  to  warrant  the  Gov- 
erniiK^nt  in  undert  ikinu  such  important  ]>nK*eedin^s.  I  hold  it 
both  prudent  and  n  ■{•(‘.'^saiT  that  you  should  show  yoursc'lf  formally 
authorized  in  each  (as(‘  hy  oiu*  of  the  followin;^  ways: 

1.  App(‘ar  in  per^m  with  th(‘  chief  or  chiefs  of  each  pueblo  or 
village,  who  ar(‘  ice  t_iinize<l  as  such  by  the  Imlians  of  such  pueblo 
or  village,  or  by  thc'ir  lawful  T.  S.  Ajicnt,  and  have  him  or  them 

advi.<«‘  this  otliee  in  some  e(‘rtain  wav.  that  thev  have  constituted 

•  • 

you  their  attorney.  »r  (‘xpress  a  wish  that  this  otliee  recognize  you 
as  attorney  for  the  jairposcs  set  out  in  the  petitions  you  present 
in  their  l»ehalf. 

*2.  A  letter,  not  e  >py,  from  the  V.  S'.  A.uent  of  th('  Papagos,  or 
from  till*  Gommissidner  of  Indian  Atfaii’s.  or  from  the  See.  of  the 
lnt(*rior.  to  the  effeet  that  you  are  actually  the  attorney  for  Papagos 
in  (‘aeh  of  the  sev(‘n  1  ea.<es  you  pi’c^sent  in  th(*ir  behalf. 

It  must  be  a))]>aii  nt  to  you  that  such  important  investigations 

shouM  only  lx*  mad«f  upon  petitions  pre.x(‘nte<l  by  a  j)arty  or  parties 

dulv  authoriz(*d  in  clieh  one.  and  tlait  evidence  of  such  authority  is 
•  « 

a  prop(‘r  condition  n-eetMh'nt  to  such  inv(‘.<tigations.  In  this  con- 
m'ction  1  i*(“sp<‘etfull ;  call  your  attention,  to  markcMl  paragra])hs  on 
|>ages  h.  7  ami  S  of  pjimphlet  copy  of  Department  instructions  gov- 
{‘i  ning  proei  tidings  such  as  eontem|>lat(‘(l  by  the  IG  petitions 
2.(>1  you  prt'stMil  i  1  the  name  of  tht*  Pa|>ago  Indians,  and  advise 
you  that  sue  i  a  substantial  eomplianet*  therewith  is  neces¬ 
sary  in  (‘ach  and  t'v  ly  case. 

I  n'spectfully  inv  tc  your  ear(‘ful  attention  to  the  whole  of  the 
( *omniissioner*s  letlt'i  of  the  -1th  inst..  and  esjtecially  to  the  closing 
?  art  b(‘ginning  with  tht*  words.  ‘At  the  expiration  of  a  reasonable 
time.’  etc.  In  view  t>f  the  fact  that  your  petitions  in  the  several 
cast  s  had  formal  at  cut  ion  t)f  this  oflice  on  June  27,  1<S81,  and 
that  you  were  then  atlvised  that  this  oflice  was  ready  to  proceed 
with  the  examinatioi  s  asked  for  therein  upon  the  simple  formality 
t»n  your  )>art  of  jni st  ilting  evidt'uce  of  your  authority  to  act  in 
the  premises,  and  of  the  further  facts  that  none  of  your  said  peti¬ 
tions  nor  any  of  yt  ur  ctuumunications  even  allege  that  the  said 
'Santa  Tomas*  mine  is  upon  any  of  the  land  you  claim  in  behalf 
of  the  Papagos.  wh(‘rt  as  to  justify  issuance  of  the  indicatetl  certificates 
to  the  jMissihle  injuiy  of  a  man  who  has  shown  good  faith  in  the 
legality  of  his  claim:  by  an  ex])(*mliture  of  considerable  labor  and 
money,  there  should  lx*  some  ])roof  that  the  .siid  mine  is  upon  one 
of  the  .siiid  claims  spteificxl  by  name  which  you  present,  I  told  that 
‘rea.'ionahh*  time’  will  have  Ix'cn  given  you  to  pei-form  your  part  of 
the  duties  indicated  in  rommission(*r's  letter  hy  giving  you  90 
da  vs  from  date,  and  after  that  date  you  are  hereby  respectfully 
advised  that  this  office  will  comply  with  its  duties  in  the  premises 
in  accordance  with  th:*  facts  as  they  there  a])pear  on  the  files  of  this 
office. 

To  enable  me  to  -eadily  investigate  and  rightly  decide  upon 
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land  claims  such  as  you  j)rcscnt,  1  have  made  very  careful  and  ex¬ 
tensive  researches  of  controlling  authorities  in  the  premises,  and 
assure  you  that  1  am  prepared  at  any  time  to  give  your  cases  atten¬ 
tion  and  prompt  decisions. 

Very  respectfully, 

JOHN  WASSON, 

(/.  S.  Survei/or  (ieneral. 


“225  East  Capitol  Street, 
Washington,  1).  C.,  May  27,  18S2. 

“John  Wasson,  Esq., 

U.  8.  Suiveyor  General, 

Tucson,  Ariz. 

SiH : 

1  am  in  receipt  of  your  favor  of  the  17th  and  in  reply  would 
.<ay,  that  desiring  to  comply  with  the  instructions  therein  contained, 
1  made  apj)lication  to  the  Otiice  of  Indian  A  Hairs  for  a  letter  in¬ 
dicating  my  recognition  as  attorney  for  the  Papagos  Indians  of 
the  several  villages  in  whose  hehalf  I  have  tiled  apj)lications  he- 
foie  your  oHice.  A  consideration  of  my  request  cau.'^ed  a  refeivnce 
thereof  to  the  law  otiice  of  the  Dept.,  of  the  Interior,  where,  it  was 
determined  that  in  view  of  the  fact  that  I  am  a  practicing  attorney 
at  law,  no  evidence  of  my  right  to  rt^pri'sent  my  clients  could  be 
(hananded  of  me.  That  n  distinction  is  to  hi'  drawn  between  an 
attorney  in  fact,  and  a  lawyer,  that  while  the  former  must  act  under 
formal  delegated  power,  or  the  rtH'ognition  of  appropriate  oHicers 
of  the  govi'inment,  the  latter  is  exempt  from  such  reipiiremcnts. 

1  merely  cite  this  ruling  as  a  reason  for  not  si'iiding  letter 
“)i)2  from  Coimnissioner  of  Indian  Atfaii’s  or  Si'c’y  of  Interior. 

On  the  occasion  of  taking  evidence,  if  reipiired.  1  will  sub¬ 
mit  due  authoritv  to  act. 

< 

1  would  however,  suggest,  that  as  great  diHieulty  will  he  en¬ 
countered  in  securing  the  attendaneeof  Indians,  owing  as  1  am  ad¬ 
vised  to  their  being  seattered  over  the  territory  during  the  summer 
months,  that  j)ractically  as  speedy  a  determination  of  the  case 
might  he  secured  hy  having  the  evidence  taken  in  thi'  fall.  This 
suggestion  is  not  made  for  the  emharra.^sment  of  any  intere.st,  but 
for  the  reasons  stati'd,  .and  as  heretofore  stated  for  the  additional 
reason,  that  I  rpK'stion  the  propriety  of  my  sp(*nding  .‘^I'veral  weeks 
in  Tuc.<on  dining  thi'  hottest  sea.'^on,  being  unacclimateil. 

Permit  mi'  to  thank  vou  for  the  couile.'iv  of  vour  letter  and  to 

t  •  • 

say  that  it  is  in  a  great  measure  due  to  your  r(‘.search  that  I  am 
placed  in  a  position  to  advocate  the  rights  of  the  Pafiagos. 

\'eiv  trulv. 

P.  F.  IIUNTEH, 
Counsel  for  Papagos. 
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“T.  S.  Siirvpvor  (Joiiorars  Oliice. 

Tucson,  .Ariz.,  Juno  14,  18S2. 

“K.  F.  Hunter,  Esq., 

22.")  East  Capitol  St. 

Washin^tr)!!.  I).  C. 

Sir  : 

Your  letter  of  27tli  ultimo  was  rt'ctMVcd  in  <lu(*  time  and  lia.s  had 

careful  consi<lcration.  and  1  now  have  to  inform  you  that  T  see  no 

r(‘ason  to  nuMlify  the  t(‘rms  of  mv  letter  to  you  of  the  17th  ultimo. 

«  «  • 

1  re^r(*t  that  you  have  apj>arently  oviulooked  the  fact  that  iny  said 
letter  of  the  17th  May,  was  can'fully  prej)ared  in  obedience  to  the 
(‘.xplicit  directions  of  the  Commissioiuc*  of  the  (leneral  Land  Ottiee 
in  his  letter  of  4th  ultimo  a  copy  of  which  was  forwarded  to  you 
with  my  said  tetter.  Following  are  (‘xtiacts  from  the  Comniissioner’s 
said  letter: 

‘By  l(‘lter  of  this  date.  Mr.  Hunter  was  advised  that  it  would  be 

ft 

mc-essarv  foi-  him  to  imnuMliatcly  lil(‘  with  you  evidence  satisfaetoiw 

•  ft  ft  ft 

to  you  that  h(‘  is  the*  duly  authorized  aj^ent  of  the  Baj)aj2:os,’  etc. 

‘At  the  e.xpiration  of  a  reasonable  interval  of  time  if  ]>roper  ap¬ 
plication  has  not  beem  made  to  you  you  will  so  report,’  *  ♦  ♦ 

‘but  if  Mr,  Hunter  files  .sUisfactorv  eyi<lenee  that  he  is  counsel  for 

ft 

the  Bapa^os,’  etc. 

I  am  lawfully  obliged  to  obey  these  instructions  and  it  is  to  the 
highest  interest  you  claim  to  r(*pr(*sent.  that  they  be  com])lied  with. 
The  facts  that  a  del(‘jiatiou  of  Bapa.uos  consisting:  of  the  head 
chief  ami  assi.'^tant  chief  (as  detailed  in  mv  letter  to  you  of  .lune 
27,  ISSl  )  made  a  formal  call  upon  me  in  this  otlice  on  April  0, 
ISSI.  only  alK)ut  one  month  j»rior  to  the  date  of  your  1(5  petitions, 
and  at  a  jireat  length  detailed  their  rijiht  to  the  land  of  and  at 
^an  Xavier  del  Bac  for  which  an  examination  is  asked  in  one  of 
your  petitions,  and  neither  then  or  at  any  subsequent  calls  made 
here,  did  they  intimate  they  had  employed  an  attorney  or  counsel, 
naturally  enough  bd  me  to  suppose  they  had  neither  attorney  nor 
counsel,  at  least  none  in  the  casc‘  of  San  Xavier  de  Bac.  I 
.‘»().*5  will  cht'crfully  act  upon  an  instruction  of  either  the  Coin- 
mis^ioncr  of  tlu*  (Jeneral  Land  Otlice  or  Hon.  Secretary  of  the 

ft 

lnt(‘rior.  that  I  must  accept  your  own  statements  that  you  are 
an  attorney  at  law  and  also  attorney  for  the  Bapauios  in  the  1(5  cases 
you  prc'sent,  but  at  ]>resent  1  am  bound  to  obey  the  rominissioner’s 
(‘xi.stiiur  instructions,  hen'tofore  cited. 

Aiiain,  I  have  always  rccojinizc'd  attoineys  at  law,  known  to  me 
as  such,  in  the  presentation  of  claims  in  behalf  of  any  pei*son  ex- 
c(*pt  Indiains.  Indians  are  treated  as  wards  of  the  nation.  T.ands 
arc  assijined  them  by  the  nation.  A  bureau  of  government  is 
chariied  with  the  care  of  such  lands  and  other  possessions  and  inter- 
(‘sts  of  the  Indians.  The  executive  department  has  set  apart  nearly 

2  townships  of  land  at  San  Xavier  del  Bac  for  the  exelusive  use  of 
Bapajro  Indians  andj  has  expelled  trespassers  therefrom.  The 
Papajjos  are  held  to  be  under  the  care  of  the  V.  S.  and  have  a  U.  S. 
.A cent  specially  charcejl  to  look  after  them  and  their  interests.  That 
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agent  has  several  times  called  upon  me  in  his  official  capacity  dur¬ 
ing  the  past  1*2  months,  and  consulted  me  aVjout  the  rights  of  the 
I’apagos  generally  and  i)articularly  of  those  to  land  at  San  Xavier 
del  Bae,  and  at  no  time  did  he  intimate  that  anyone  but  himself 
represented  the  landed  or  other  interests  of  the  Papagos.  In  view 
of  these  and  relative  facts  that  will  readily  suggest  themselves  to 
you,  (independent  of  the  Commissioner’s  positive  instructions  in 
j)oint)  1  feel  compelled  to  require  some  proper  evidence  that  you 
siL'^tain  the  relation  of  attorney  or  counsel  for  the  Papagos  in  the 
Ih  cases  you  present  in  their  behalf. 

1  have  said  it  is  to  the  highest  interests  you  claim  to  represent, 
that  you  file  or  in  some  j)roper  way  exhibit-  here  evidence  of  your 
relation  as  such  attorney  or  counsel,  and  1  feel  that  if  1  failed  to 
require  it,  I  would  justly  subject  myself  to  censure.  1  call  your 
attention  to  the  enclosed  extract  from  a  report  by  the  Private  Land 
Claims  Committee  of  Congress  in  which  the  Board  of  T^and  Com¬ 
missioners  charged  with  an  original  investigation  of  a  private  land 
claim  in  the  name  of  the  “Heirs  of  Philip  Renault”  was  severely 
censured  for  not  doing  what  the  Commissioner  and  myself  require 
of  you  as  a  condition  precedent  to  proceedings  involving  very  large 
interests  of  lx)th  Indians  and  citizens.  The  whole  report  from 
which  the  extract  is  copied  is  numbered  377,  1st  Session,  23rd 
Congress  and  made  to  the  house  March  28,  1834. 

The  Papago  Indians  doubtless  have  rights  to  lands  just  the 
quantities  and  localities  of  which  can  only  be  determined  by  a 
painstaking  investigation.  I  have  spent  much  time  in  preparing 
therefor.  I  am  ready  to  begin  such  examination  and  think  1  am 
competent  to  conduct  it  and  reach  conclusions  in  exact  accordance 
with  the  laws,  usages  and  customs  of  8|)ain  and  Mexico.  The  work 
lias  been  too  long  delayed.  Conflicting  interests  are  constantly 
increasing.  The  highest  interests  of  all  classes  of  peofile  in  south¬ 
western  Arizona  demand  the  earlic.st  possible  adjudication  of  their 
respective  rights.  As  at  present  advised,  in  view  of  the  interests 
generally  involvcMl  as  well  as  the  particular  questions  under  im¬ 
mediate  consideration,  I  must  adhere  to  the  conditions  set  out  in 
mv  letter  to  you  of  date  Mav  17,  1882. 

3G4  My  anxiety  to  properly  proceed  in  the  cases  you  present, 
induces  me  to  this  day  submit  a  copy  of  my  letters  to  you 
of  date  June  27,  1881,  and  May  17,  1882,  and  also  of  this  letter 
with  yours  of  27th  ultimo  to  the  Commissioner,  with  request  for 
an  approval  of  my  action  in  the  premises,  or  a  specific  instruction 
in  point. 

Very  respectfully, 

JOHN  WASSON, 

\] .  S.  Surveyor  General.'* 
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‘U.  Surveyor  Geiicrars  Oflice. 


“Hon.  X.  C.  McFarland, 


Coiniuis'r  Gen’l  1 
Wash.,  D.  C 

Sir  : 

Kcferrin^  to  the  in? 
4th  ultimo.  I  have  to 

to  <lo  mv  duty  in  tlie 

«.  • 

to  in  vour  said  lette 
« 

what  seems  to  he  the 
fore,  I  submit  eo]U(‘s  ( 
have  vou  set  me  rii^ht 

Then  he  jiives  a  list 


Tucson,  Ariz.,  June  14,  1882, 


'and  Oflice, 


truetions  contained  in  vour  letter  ‘X'  of  date 

4 

resjK'ctfully  represent  that  1  have  endeavored 
premise's,  and  that  Mr.  K.  F.  Hunter  referred 
is  apparently  not  inclined  to  comply  with 
rea.^onahle  re<pnr(*ments  of  this  Oflice;  there- 
Jf  documents  in  relation  thereto  with  a  view  to 
if  1  am  wronu,  viz: 

of  all  the  letters  that  1  have'  heen  reading,  and 
he  specifically  asks  insllruetions  on  these  points  (continuing  reading)  : 


1.  Shall  I  accept  tl 
he  is  an  attorney  at 


e  mere  statements  of  Mr.  K.  F.  Hunter  that 

aw  and  also  attorney  or  coun.'sel  or  both  for 

« 

the  Papago  Indians  in  the  P)  eases  he  juesents  hy  petitions  as  per 
eojues  herewith,  and  e  uiduct  the  examination  accordingly? 

2.  Shall  I  exteml  tl  e  time  heyond  the  hO  days  given  Mr.  Hunter 
hv  mv  letter  of  the  llth  ultimo,  to  enable  him  to  com])ly  with  the 

in  vour  letter  of  Mav  4,  1S82. 

4.  • 

I  regard  it  mv  dutv  to  advise  vou  to-wit: 
|rv  Public  (and  respectable  attorney  at  law  in 


instructions  contained 
In  this  connection. 
Santiago  Ainsa.  a  Xoti 


1\.  F.  Hunter  hailing 
in  1881.  that  while  In 
notary  ])ublic,  a  numb 
deeds  to  lands  bv  said 


Tucson)  verbally  infoijmed  me  a  few  weeks  since,  that  a  man  named 


from  Washington.  D.  C..  was  in  Ariz.,  early 
re  the  said  Hunter  brought  before  himself,  a 
r  of  Papago  and  Pima  Indians  with  over  100 

([ndians  to  the  said  11.  F.  Hunter,  which  said 
lodged  by  said  Indians  before  himself  (Ainsa) 
ether  the  petitioner  K.  F.  Hunter  (of  Wash- 
1()  eases  K'ferred  to,  is  the  P.  F.  Hunter  (of 
Washington,  D.  C.)  who  obtained  the  deeds  from  the  Indians  aa 
aforesaid,  I  am  unable  to  sav,  but  the  coincidence  of  names  and 
residence  tends  to  raise; a  presumption  in  mv  mind  that  they  are  one 
and  the  same  person,  ami  if  they  are.  is  it  not  a  proper  precaution 
on  my  part  to  require  him  to  produce  his  authority  for  acting  as 
attorney  in  the  name  of  Indians  who  have  probably  deeded  to  him 
whatever  rights  they  possess  to  lands  in  Arizona. 

.‘It),’)  It  is  needlessjto  add  that  the  investigatiems  contemplated, 
to  he  of  real  va!ue  and  reliability  will  involve  much  careful 
labor,  a  labor,  however,  I  am  ready  and  willing  to  enter  upon  aright 
in  pursuance  of  petitions  presented  by  a  duly  authorized  agent  or 
attorney. 

A'erv  respectfully,  vour  obedient  servant, 

JOHX  WASSOX, 

U.  S.  Surveyor  General! 
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“U.  S.  Surveyor  General’s  Office. 


Tucson,  Ariz.,  Aug.  16,  1882. 

“N.  C.  McFarland, 

Commissioner  General  Land  Office, 

Washington,  D.  C. 

Sir: 


Referring  to  your  letter  (X)  of  May  -1th,  1882,  date.  I  have  to 
advise  you  that  Mr.  Hunter  was  given  until  the  loth  of  August  in¬ 
stant  to  file  the  evidence  required  by  your  letter  and  that  he  has  not 
filed  said  evidence  or  otherwise  responded  to  the  letter  from  this 
office  up  to  date. 

Kespectfullv,  vour  obedient  serv’t, 

R.  C.  POWERS, 

Chief  Clerk. 


“225  East  Capitol  St., 
Washington,  D.  C.,  Sept.  4,  ’82. 

“Hon.  Commissioner,  General  Land  Office. 

Sir:  ’ '  "  ■  i 

Replying  to  your  favor  of  Aug.  31,  relative  to  the  claim  of  Solomon 
Warner  upon  the  Santa  Tomas  Lode,  and  my  failure  to  file  with  the 
Surveyor  General  of  Ariz.,  the  power  of  attorney  called  for  by  him 
in  his  letter  to  me  of  May  17,  last,  and  the  action  that  will  be  had  by 
your  office  relative  to  same  claim  allowing  it  to  proceed  to  patent — 
1  have  to  advise  vou,  that  under  said  letter  of  Mav  17th,  the  alterna- 
tive  was  given  to  furnish  either  the  power  of  attorney  asked  for,  or 
an  authorization  from  the  Office  of  Indian  Affairs,  that  I  was  recog¬ 
nized  to  act  for  or  lepresent  the  Papagos.  In  accordance  with  said 
letter  I  proceeded  to  the  Office  of  Indian  Affairs  to  secure  such  au¬ 
thorization,  and  the  question  arising  as  to  whether  they  could  grant 
it  f!r  not — a  reference  was  made  to  the  law  office  of  the  Dept.,  of 
the  Interior,  where  it  was  held  and  decided  that  as  I  was  an  attorney 
at  law  no  authorization  or  power  of  attorney  was  necessary.  That 
by  virtue  of  being  such  attorney  at  law,  no  demand  could  be  made 
u])on  me  to  file  formal  evidence  of  my  right  to  represent  my  clients. 
The  Surveyor  General  of  Ariz.,  was  duly  advised  by  me  of  this  de¬ 
cision  which  is  a  lecognized  principle  of  practice.  In  accordance 
with  former  instructions  from  your  Dept.,  I  filed  my  application, 
as  the  legal  counsel  of  the  Papagos  with  the  Surveyor  General  and 
hold  a  recognition  of  their  receipt.  This  officer,  apparently  desired 
to  force  an  issue  that  was  not  in  the  interest  either  of  good  govern¬ 
ment  or  the  Papagos,  and  by  an  arbitrary  decision  and  ruling  of 
bis  own,  forced  the  determination  of  a  question  involving  the  rights 
of  mv  clients,  at  a  time  he  well  knew  it  would  be  difficult  if  not  im- 
l)0ssible  for  me  to  secure  the  attendance  of  witnesses. 
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I  have  in  view  of  these  facts  to  formally  protest  against  the  con¬ 
firmation  of  patent  of  the  claim  of  Solomon  Warner  to  said  Santo 
Tomas  Lode. 

36G  Very  respectfully, 

R.  F.  HUNTER, 
Counsel  for  the  Papagos/' 

“U.  S.  Surveyor  General’s  Office. 

Tucson,  Arizona,  Sept.  7,  188*2. 

‘‘N.  C.  McFarland, 

Commissioner  of  the  (^ten’I  Land  Office, 

Washington,  1).  C. 

Sir: 

Referring  to  Dept,  letter  marked  ‘‘N"  of  August  31st,  date,  in  re¬ 
gard  to  opportunity  afforded  R.  F.  Hunter,  Esq.,  of  Washington, 
I).  C.,  to  present  evidence  to  this  oftice  showing  himself  to  be  the  duly 
authorized  attorney  for  the  Papago  Indians.  I  have  to  say  that  re¬ 
port  in  regard  thereto  was  made  from  this  office  hv  letter  of  August 
!♦>,  1882,  date.  Said  letter  reported  the  fact  of  Mr.  Hunter  having 
failed  to  produce  the  necessary  evidence  to  entitle  him  to  recognition 
as  an  authorized  attorney  for  said  Indians. 

Respectfully,  voiir  ob’t  serv’t, 

R.  C.  POWERS, 

Chief  Clerk/* 


The  foregoing  series  of  letters  was  introduced  in  evidence  as  De¬ 
fendant's  Exhibit  18a. 

Whereupon  a  U.  S.  patent  to  the  Santa  Tomas  Lode,  mining  claim 
to  Solomon  Warner,  was  introduced  in  evidence  as  Defendants’  Ex¬ 
hibit  10.  This  exhibit  is  in  the  usual  form  of  such  patents  and  covers 
the  property  referred  to  in  the  preceding  correspondence. 

Thereu]»on  def(‘ndants  introduced  in  evidtuice  as  Defendants’  Ex¬ 
hibit  20,  a  letter  from  Robert  F.  Hunter  to  Hitchcock,  Secretary  of 
the  Interior,  a  portion  of  which  was  read,  as  follows: 

‘‘208  -Ith  St.  S.  E.,  Wash.,  D.  C.,  Feb.  19, 1903. 


“To  the  Hon.  Ethan  A.  Hitchcock. 
Sec.  of  the  Interior, 

Wash.,  D.  C. 

Sir: 


Your  relator,  respectful 
date  the  U.  S.  took  posse.4 


and  their  ])roperty,  the  P 


ly  .submits  as  follows:  to  wit:  That  at  the 
ion  of  the  territory  ceded  bv  Mexico,  under 


the  .‘Stipulation  of  the  Ojidsden  Treaty,  as  regards  Mexican  citizens 


ipago  Indians,  of  the  new  territory  of  Ariz.. 


were,  at  such  dates  of  cession  and  taking  possession,  citizens  of 
Mexico,  dwelling  in  fixed  abodes,  as  communities  and  pueblos  or 
villages  holding,  seized  a  id  T>osse.'SSors  of  their  lands,  by  actual  seizin 
and  occunancy  as  indiviiuals,  holding  in  common,  with  confedera¬ 
tions  of  villages  for  protedtion  against  tribes  of  wild  nomadic  Indians, 
as  they  had  held  and  wert  seized  through  centuries  by  their  ancestors, 
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as  aboriginal  territorial  owners  of  the  soil ;  in  accordance  with  their 
usages  and  customs  and  in  and  to  which  proprietary  holdings  of  the 
lands,  they  were  continuously  respected  and  protected,  by  Spain  and 
Mexico,  under  the  laws,  usages  and  customs,  of  said  government.’^ 


.SOT  And  so  on  at  great  length.  1  will  read  any  part  or  leave 
out  any  ])art  that  counsel  desires.  1  merely  desire  to  have  it 
appear  that  it  checks  up  practically  the  same  claim  that  is  set  up 
here. 

Whereupon  the  ])laintilV  introduced  in  evidence  a  letter  dated 
March  0,  IhO.S,  by  Robert  F.  Hunter  to  the  Secretary  of  the  Interior, 
referring  to  Southern  Racitic  Railroad  Company,  relative  to  a  right 
of  way  through  Rapago  country,  which  statement  is  really  a  brief 
against  its  right  to  do  so  at  that  time.  Said  exhibit  was  introduced 
as  Exhibit  21.  to  show  these  facts  alone  and  is  not  otherwise  material. 
On  .June  8,  1008,  the  Acting  Commissioner  of  Indian  Affairs  wrote 
the  Secretarv  for  instructions  on  the  matter  raised  bv  Mr.  Hunter 
and  if  the  matter  should  he  submitted  to  the  Attornev  General  for 
an  opinion.  On  March  o,  1008,  the  Commi.«sioner  of  Indian  Affaiis 
wrote  the  Secretary  of  the  Interior  calling  attention  to  the  size  and 
importance  of  the  territory  involved  and  asked  for  further  instruc¬ 
tions. 


Said  two  letters  were  introduced  in  evidence  as  Defendants’  Exhibit 


22 


Whereupon  defendants  offered  in  evidence  a  letter  reading  as 
follows: 


‘‘Dc|)t.  of  the  Interior. 

Wash.,  D.  C.,  June  16,  1903. 
‘‘The  Commissioner  of  the  General  Land  Office. 

Sir: 

On  Feb.  19,  1908,  Mr.  Robert  I'.  Hunter  fded  in  the  Department 
a  communication  in  which  it  is  contended  that  the  right  and  title  to 
all  that  countr}^  hounded  on  the  north  by  the  Gila  River,  and  on 
the  south  by  the  boundary  line  between  the  U.  S.  and  Mexico,  and 
on  the  West  by  the  Colorado  River,  belongs  to  and  is  vested  in  the 
Rapago  Indians.  He  demands  that  all  grants,  patents,  certificates  or 
other  evidence  of  title  issued  by  the  U.  S.,  for  any  lands  within  the 
limits  so  defined,  be  vacated  and  annulled.  The  land  embraced  in 
said  limits  is  a  part  of  the  tcrritoiy  described  in  the  treaty  of  Dec. 
30,  1853,  between  the  U.  S.  and  the  Republic  of  Mexico,  and  known 
as  the  Gadsden  Purchase.  The  relator  alleged  that  before  said  treaty 
was  entered  into  the  lands  above  described  had  been  so  completely 
severed  from  the  public  domain  of  Mexico,  that  no  right  of  property 
in  said  land  of  any  kind  whatever  passed  to  the  U.  S.  by  virtue 
368  of  said  treaty;  that  said  lands,  known  and  designated  as  the 
Rapagueria,  had  ])rior  to  said  treaty  been  held,  occupied,  used 
and  posses.«ed  by  said  Indians  as  citizens  of  the  Republic  of  Mexico; 
and  that  the  proprietary  right  of  said  Indians  in  said  land  is  fully 
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protected  by  that  pn  vision  of  the  t*eaty  respecting  the  rights  of 
private  property,  lie  further  contends  that  tlie  right  and  title  of  the 
Papago  Indians  to  .«aid  land  has  never  Ijeen  extinguished  by  treaty 
with  the  r.  8.,  and  that  said  title  is  still  outstanding. 

It  is  not  claimed  t  lat  the  V.  S.,  has  interfered  with  or  in  any 
manner  disregarded  t  le  rights  of  said  Indians  as  to  any  lands  that 
they  may  have  ac(|uiied  as  fmehlos  or  for  any  other  pur|DOse  under 
grants  or  titles  from  the  governments  of  S})ain  or  Mexico,  but  it  is 
alleged  merely  that  the  land  was  ‘owned,  occupied  and  possessed  bv 
the  Papago  Indian  ci  izens  by  descent,  as  aboriginal  proprietors  of 
the  soil,  not  as  mere  occupants  with  perpetual  possession.’  If  the 
tenure  of  the  alleged  holding  of  the  Indians  is  not  by  grant  emanat¬ 
ing  from  the  Oovernn  ent  of  Spain  or  Mexico,  it  is  not  such  a  proj)- 
erty  right  as  was  provided  for  and  protected  by  the  treaty.  Tin* 
mere  [>ossession  of  the  land  as  Indian  country,  with  the  right  of  use, 
did  not  prevent  it  fro|n  passing  under  the  dominion  of  the  U.  S., 
as  public  lands,  whateyer  the  obligation  of  the  U.  S.,  to  the  Indians 
might  be. 

All  the  territory  above  described  has  been  treated  as  public  land, 
exee])t  such  portions  as  are  embraced  in  private  claims,  including 
the  villages  and  lands  held  by  jnieblo  Indians  by  grants  under  the 
laws  of  Spain  and  Mexico,  and  many  of  such  claims  have  been  con- 
liriiK'd  under  the  laws  made  and  provided.  Out  of  the  public  lands 
r(‘maining  speeilic  reservations  have  been  created  which  are  deemed 
ample  for  the  lU'cds  of  the  Indians.  There  is  nothing  in  the  jiapers 
submitted  to  show  in  whose  interest  or  bv  what  authority  the  relator 
appears,  but,  indej)endontly  of  this,  no  reason  is  shown  why  the  de¬ 
partment  should  take  cognizance  of  the  matters  alleged  in  said  com¬ 
munication.  Where  lands  have  been  disposed  of  as  public  lands. 
jn*ivate  rights  have  been  acquired  and  the  Executive  Department  of 
the  (Jovernment  ha**  no  longer  jurisdiction  or  control  of  them. 

The  Department  is  not  sufliciently  impressed  with  the  contention 
of  Mr.  Hunter  to  withhold  any  of  the  remaining  lands  from  dis])Osal 
as  juiblic  lands,  or  to  make  any  recommendations  to  the  Depart¬ 
ment  of  .Justice  in  relation  to  those  that  have  been  disposed  of.  You 
will  so  a<lvise  him.  The  papers  are  transmitted  to  your  oflice  for 
filing. 

Very  respectfully, 

E.  A.  HITCHCOCK, 

Secretary*’ 

Which  letter  was  received  in  evidence  as  Defendants  Exhibit  23. 

Whereupon  l)efendants’  Exhibit  24  was  admitted  in  evidence, 
which  is  as  follows: 
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Defendant’s  Exhibit  24 


Memorandum  oj  Agreement. 

Memorandum  of  Agreement  executed  in  duplicate  this  17th  day 
of  March,  1911.  between  Robert  F.  Hunter,  Trustee,  of  Washing¬ 
ton,  District  of  Columbia,  party  of  the  first  part,  and  R.  M.  Martin, 
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of  Los  Angeles,  State  of  California,  party  of  the  second  part,  wit- 
nesseth : 

Whereas,  the  parties  hereto  are  desirous  of  entering  into  a  certain 
agreement,  a  copy  of  which  is  hereto  attached  and  marked  Exhibit 
“A.” 

Now,  therefore,  the  party  of  the  first  part  hereby  agrees  that  he 
will,  upon  demand  of  the  party  of  the  second  part,  at  any  time  on 
or  before  May  17,  1011,  execute  said  agreement  in  consideration 
of  the  monies  paid  and  agreed  to  be  paid  by  the  party  of  the  second 
part,  and  the  other  agreements  hereinafter  contained  on  the  part 
of  the  party  of  the  second  part. 

And  the  said  party  of  the  second  part,  in  consideration  of  the 
agreement  of  the  party  of  the  first  part,  to  execute  said  agreement, 
Exhibit  “A”  hereto,  agrees  that  he  will  pay  or  cause  to  be  paid  to 
the  said  party  of  the  first  ])art  upon  the  execution  of  this  contract, 
the  sum  of  One  Hundred  ($100.00)  dollars,  the  receipt  whereof  is 
hereby  acknowledged  by  the  party  of  the  first  part  and  that  he  will 
pay  the  said  party  of  the  fii*st  part  the  further  sum  of  one  hundred 
($100.00)  dollars  on  the  17th  day  of  April,  1911. 

Said  party  of  the  second  part  has  tliis  day  endorsed  and  delivered 
to  C.  H.  Guittard  a  certificate  for  one  thousand  (1,000)  shares  of  the 
stock  of  the  Granite  Securities  Company,  a  corporation,  which  said 
certificate  of  stock  is  delivered  to  said  Guittard  as  security  that  said 
party  of  the  second  part  will  sign  said  agreement.  Exhibit  “A” 
liereto,  on  or  before  May  17,  IfUl,  and  in  the  event  that  he  shall 
fail  or  refuse  so  to  do,  said  certificate  of  stock  shall  become  the  sole 
property  of  tbe  party  of  tbe  fii’st  part  hereto,  and  said  Guittard 
370  is  hereliv  authorized  to  transfer  and  deliver  said  shares  of 
stock  to  said  party  of  tbe  first  ]>art ;  it  being  understood  that 
in  the  event  of  the  failure  or  refusal  of  the  party  of  the  second  part 
to  sign  said  agreement,  the  party  of  the  first  part  shall  not  have  any 
cause  of  action  for  damages  against  him.  but  shall  accept  said  pay¬ 
ments  and  said  stock  in  full  of  any  claim  for  damages  by  reason 
of  such  failure  or  refusal  on  the  part  of  the  party  of  the  second  part. 

This  agreement  shall  inure  to  the  benefit  of  and  bind  tlie  heirs, 
executors,  administrators  and  assigns  of  the  respective  parties. 

Tn  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  the  day  and  vear  first  above  written. 

R.  M.  MARTIN. 

ROBERT  F.  HUNTER, 

Trustee. 

(Duly  acknowledged  before  a  Notary  Public  for  Tvos  Angeles 
County,  California,  by  R.  M.  Martin,  on  June  10,  1914.) 

Exhibit  “A.” 

Memorandum  of  agreement,  executed  in  duplicate,  at  Los  Angeles, 
California,  this  17tb  day  of  May,  1911,  by  and  between  Robert  F. 
Hunter,  Trustee  of  Washington.  District  of  Colum])ia,  ])arty  of  the 
first  part  and  R.  M.  Martin,  of  Los  Angeles,  State  of  California, 
party  of  the  second  part,  witnesseth: 
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Wlicreas,  said  party  of  tlic  s(*(*on(l  part  lias  caused  investigation  to 
be  made  by  bis  counsel,  as  to  the  legal  estate  and  unrestricted  jiower 
of  alienation  vested  in  the  respective  grantors  to  said  party  of  the 
first  [lart,  trustee,  together  with  the  merits  of  the  case  as  to  all  other 
relevant  matters;  And  ’ 

Whereas,  sai<l  party  of  the  second  jiart  desires  to  acquire  three- 
fourths  of  the  undivided  half  interest  vesting  in  said  ])arty  of  the 
first  part  to  ten  certain  tracts  of  land,  situated  in  the  Territory  of 
Arizona,  and  vesting  in  him  by,  under  and  through  ten  respective* 
deeds  of  convevahee,  executed  and  made  to  him  hv  the  Ca|>- 


tains  or  (’hiefs  of  the  villages  of  San  Xavier,  Santa  Kosa. 


Caeca,  Coyote,  Anaca,  (^uitacca,  (^uajate,  Hajio,  Tecolote,  and 
Tesote,  the  remaining  undivided  half  interest  vesting  in  the  Indian 
inhabitants  of  said  vdlages; 


Now,  therefore*,  it 


being  desirous  to  have  said  tracts  in  their  en¬ 


tirety  segregated  fremi  the  |)uhlic  domain  of  the  United  States,  an  1 
a  partition  theieof  made  and  effected  lx?tween  the  ])arties  theri'to  and 
he  reto  of  the*ir  re*speM*tive*  interests,  the  said  party  eif  the  second  ])art 


doe‘s  he‘re*by  obligate*  himself,  his  heirs  and  legal  re])resentative*s  t  ) 
pay  te»  the*  .<aid  lleihert  Hunter,  Trustee,  his  heirs  or  legal  repre*- 
sentatives.  the*  sum  of  one  thousand  dollars  ($1,000,00)  lawful 
money  of  the*  Unite'el  S  ates,  on  the  signing  of  this  agree*ment,  the 
re*e*eipt  of  whie*h  is  hereby  acknowledged  by  the  ])arty  of  the  fust 
part  and  the*  sum  e>f  e)ne  hunelreel  deillars  ($100.00)  pe*r  month  fe»r 
e‘ae’h  and  eve*rv  month  hat  may  elapse  until  the  aforesaid  segrega¬ 
tion  anel  partitions  sharl  he  effected,  as  a  ]»art  e*onsideration  for  a 


thre‘('-fourths  inte*ivst  in,  the  uneliviele*el  half  interest  ve‘sting  in 


j>arty  of  the  first  part  teh  he  hereafter  aceiuired  hy  said  party  of  the 
see'ond  ])art :  anel  as  a  further  consieleration  therefor,  the  siiiel  party 
e»f  the  see*ond  ])art  does  hereby  obligate  and  bind  himself,  his  heii' 
and  legal  represe‘ntativc*r  to  take  active  and  energetic  steps  for  s  *- 
euring  saiel  segregation*’  and  fiaiTition  by  such  methods  consistent 
with  law  as  may  be  founjil  neces.sfirv  in  the  premises,  anel  if  necessary, 
in  the  ])rosecution  for  the  maintenance  anel  enforcement  of  such 
rights  of  property,  that  said  party  of  the  second  part  will,  at  his  .«ob* 
ee).*^t.  charge  anel  ex])ense,  prosecute  the  same  in  anel  before  such 
branches  of  the  Ooverijment  as  may  be  founel  necessary,  until  a 
decision  is  reae*hed  in  tile  court  of  last  resort,  namely,  the  Supreme* 
Court  of  the  United  St|\tes,  without  cost,  charge  or  expense  to  the 
Indian  inhabitants  of  sjwel  villages,  or  any  of  them,  or  to  saiel  IJe)bert 
F.  Hunter,  Trustee,  his  heirs  and  legal  representatives. 
o72  It  being  understood  and  agreeel  that  the  total  monthly 
payments  to  be  laid  hereuneler.  shall  not  exceed  in  the  ag¬ 
gregate  the  .cum  of  six  housand  ($0,000)  dollars,  being  at  the  rate 
of  one  hundred  ($100  00)  dollars  per  month  for  five  vears.  and 
beginning  with  the  month  of  May  1011 — this  is  done  and  provided 
for.  in  the  event  that  the  proceedings  contemplated  to  be  taken  here¬ 
under  .ehall  consume  a  longer  period  than  five  years.  .And  in  the 
event  that  it  should  b(  detennined  bv  the  Supreme  Court  of  the 
United  States  that  such  segregation  should  not  be  made,  it  is  ex- 
pre.'sly  agreed  that  wilhin  thirtv  (30)  davs  after  the  nublic  an¬ 
nouncement  of  such  aqverse  decision  by  said  Supreme  Court,  said 
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monthl}^  payments  shall  cease,  but  in  the  event  the  decision  of  said 
Supreme  Court  shall  lx‘  in  favor  of  Siiid  claimants,  then  such  monthly 
payments  shall  continue  to  he  made  until  the  date  of  final  partition 
of  the  respective  interests  herein  vested  or  until  the  payment  by 
said  party  of  the  second  part  to  the  party  of  the  first  part  of  said 
sum  of  two  hundred  and  fifty  thousand  ($250,000)  dollars  at  the 
time  and  in  the  manner  hereinafter  ])rovidcd — it  being  expressly 
understood  and  agreed  between  the  parties  hereto  that  in  no  event 
shall  the  total  sum  of  the  monthly  |)aynicnts  herein  agreed  to  be 
paid  to  the  party  of  the  first  part  exceed  the  sum  of  six  thousand 
($(>.000)  dollars,  as  hereinafter  provided. 

It  being  further  understood  that  in  such  maintenance  and  en* 
forccment  of  rights  the  said  Itohert  F.  Hunter,  Trustee  will  act  in 
an  advisory  ca])acity  whenever  deemed  necessary. 

It  is  hereby  further  agreed  and  understood  between  the  parties 
hereto  that  after  such  segregation  from  the  ])ul)lic  domain  of  the 
Fnitcd  States  and  partition  of  rights  and  interests  as  tenants-in- 
common,  that  the  said  Robert  F.  Hunter,  Trustee,  hereby  grants 
an  option  to  ])urchase  the  one-fourth  of  his  undivided  half  interest 
th(*n  remaining  ve.«ted  in  him  to  the  .<aid  R.  M.  Martin  for  the  sum 
of  two  hundred  and  fifty  thousand  dollars  ($250,000)  said  purcha.se 
money  to  he  ]>aid  on  or  before  sixty  (t)O)  days  from  the  date 
l'>72>  of  the  partition  of  said  undivided  half  interest  from  the 
undivided  half  interest  of  the  respective  Indian  villages;  in 
default  of  such  payment  of  $250,000  at  the  time  and  in  the  manner 
above  set  forth,  the  option  to  purchase  hereby  granted  shall  he  null 
and  void  and  of  no  force  or  effect  whatsoever  at  law  or  in  equity. 

.\11  proceedings  for  the  .<egregation  of  said  res|>ective  tracts  of 
land  from  the  public  domain  of  the  United  .States  are  to  be  in.^tituted 
and  conducted  in  the  name  of  the  Indian  inhabitants  of  the  said 
r(‘sp(*ctive  villages  or  pueblos  under  and  by  virtue  of  the  several 
empowerments  to  Robert  F.  Hunter,  as  evidenced  by  the  general 
])f;wers  of  attorney  are  herein  and  hereby  referred  to  as  a  part  of  this 
agreement,  anrf  said  Robert  F.  Hunter  hereby  agrees  on  demand  of 
the  party  of  the  second  part  hereto  to  delegate  to  the  coun.sel  of  the 
party  of  the  second  part  power  and  authority  under  the  proyisions  of 
the  general  powers  of  attornev.  made  and  executed  to  him  for  the 
Indian  inhabitants  of  said  villages,  respectively. 

And  in  view  of  the  contingency  of  death  of  anv  of  the  parties 
hereto,  it  is  further  understood  and  agr-eed  that  such  arrangements, 
consi.«tent  with  law  as  may  be  deemed  necessary,  will  be  made  and 
entered  upon  as  will  safe-guard  and  protect  the  respective  rights  and 
interests  of  the  parties  to  this  agreement. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

ROBERT  F.  HUNTER,  ff^RAL.] 

Tn/ 

R.  M.  MARTIN,  [seal.] 

Signed,  sealed  and  delivered  in  tbe  presence  of — 

U.  B.  UtUITTARD. 

JENNIE  SHUTT. 
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(Duly  acknowledged  before  a  Notary  Public  for  Los  Angeles 
County.  California,  by  liobert  F.  Hunter,  Trustee,  and  R.  M.  Mar¬ 
tin,  on  May  17,  1011.) 


374  Recoijder’s  OfTice,  Pluenix,  Maricopa  Co.,  Arizona. 

Filed  and  reW)rded  at  re<iuest  of  Wells  b'argo  &  Co.,  June 
22,  1014,  at  2:30  P.  M'..  P>ook  0  of  Am'cenients.  pages  302-305. 

VERNON  L.  VAUGHN, 

County  Recorder. 

State  of  Arizona, 
i'ounfy  of  Pinal, 

I  hereby  certify  that  the  within  instrument  was  filed  and  recorded 
at  reepKst  of  Wi'lD  I'argo  iV'  (’o.,  .lunc  13,  A.  1).,  1014,  3:35  P.  M. 
Rook  12  Miss.  Rec.  j  age  407. 

Witness  niv  hand  and  official  seal  dav  an«l  vear  aforesaid. 

I  Seal  I  ‘  P.  E.  HOWELL, 

County  Recorder. 

C’onipaied  ami  imh'xc'd. 

I'iled  and  leeonled  at  rerjnest  of  Wells  Fargo  &  Co.,  July  7, 
1014.  at  1  o'clock  P.  M. 

W.  L.  BROWN, 

Recorder. 

M.  O.  BENSCOE. 

J)f  puty. 


( Cei titicatif)!!  of  (’ounty  Recorder  of  Pinal  County,  Arizona,  date<l 

June  11.  1020.  to  hiregoiug  instrument.) 

( ( Vrtifieat(‘  of  U'eord  of  tlie  above*  instruments  in  Pima  County, 

Arizona,  dated  .lulv  1010.) 

« 

375  Wheieupon  defendants  introduced  in  evidence  a  letter  read¬ 
ing  as  follows: 


“No.  r»2  Cedar  St.,  N.  Y..  Mav  18,  1914, 

“Hon.  Franklin  Knight  Lane, 

Sec.  of  the  Interior, 


Washington,  I).  C. 


Sir; 


AVe  submit  to  you  herewith  a  petition  dated  this  day  signed  by 
us  on  behalf  of  certain  Papago  village  communities  in  Ariz.,  setting 
forth  their  rights  in  certain  tracts  of  land  in  Pima,  Maricopa  and 
Pinal  counties  in  that  state  and  asking  for  protection  and  relief 
from  your  Department,  and  we  respectfully  bespeak  for  that  peti¬ 
tion  your  eart'ful  consideration  and  favorable  action.  Your  De¬ 
partment  is.  we  think,  familiar  with  the  situation  of  these  village 
communities,  for  in  188.5  Col.  Robert  F.  Hunter  on  their  behalf 
pres(‘nted  to  your  Deuartment  a  protest  against  certain  action  which 
was  tlueat(*m‘d  and  in  that  connection  he  placed  before  your  De- 
paHment  the  facts  showing  his  authority  to  act  for  the  Indians,  and 
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under  date  of  Jan.  IJ,  1885,  the  cliief  clerk  of  your  department 
wrote  to  Col.  Hunter  saying  among  other  things: 

‘The  |H)wers  of  attorney  authorizing  yon  to  act  for  the  Papago 
Indians  of  Arizona  are  executed  in  accordance  with  custom  and 
usage  and  are  authority  for  you  to  rei)rescnt  the  interests  therein 
designated.’ 

Moreover  in  or  about  Sept.  1913.  a  gentleman  stating  that  he 
was  an  investigator  for  the  Post  Otlice  Department  acting  in  this 
mailer  at  the  request  of  your  Department,  visited  our  client  R.  M. 
Martin,  Esq.,  of  Los  Angeles,  Cal.,  who  has  a  large  interest  in  the 
tiacls  of  land  in  question,  under  a  contract  with  Col.  Hunter,  and 
the  investigator  was  hy  Mr.  Martin  referred  to  Alton  M.  Cates, 
Es(|..  now  of  the  firm  of  Cates  and  Robinson,  and  Mr.  Cates  gave 
to  the  investigator  full  information  regarding  the  present  situation 
and  the  powers  of  attorney  under  which  we  are  acting. 

Verv  respectfullv, 

ROUNDS,  HATCH,  DILLINGHAM  &  DEREVOTSE.” 


t  hereupon  a  <liily  exemplified  copy  of  the  will  and  })roof  of  death 
of  Robert  F.  Hunter.  deeeas(Ml,  was  introdueo<l  in  evidence  as  De- 
f(*ndants  Exhibit  No.  ’it).  Tin*  material  parts  of  the  will  and  certif¬ 
icate  of  death,  which  is  intiodueed  therewith,  is  {\s  follows: 


‘The  said  estate  shall  be  divided  into  10  equal  ))arts  or  shares,  save 
and  exce]>t  the  monthly  payments  to  he  made  to  me  as  tnistee, 
\mder  my  eonti*aet  with  R.  M.  Maitin,  of  T.os  Angeles,  State  of 
r’alifornia.  relative  to  Papago  Indian  Lands  in  the  territory  of 
Arizona,  said  contract  being  signed  on  or  about  May  17,  1911. 
Uiose  monthly  payments  shall  he  made  to  ^’irginia  L  Hunter,  Jr., 
and  Rlanehe  D.  Mangum  as  trustees  f»r  the  survivor  of  them 
‘’)7(>  and  the  same  shall  a]»ply  to  the  money  now  on  deposit  in 
the  njune  of  Rlanehe  D.  Mangum  and  Jennie  V.  Hunter 
(\hrginia  T.  Hunter.  Jr.)  which  is  expressly  as  are  the  said  monthly 
[tayments  to  be  af)f>lied  to  th('  sun]>ort  of  my  beloved  wife,  Virginia 
1.  Hunter,  Sr.,  and  the  said  Virginia  T.  Hunter.  Jr.  Tn  the  event 
that  the  option  to  purchase  is  complied  with  in  my  contract  as 
tiustee  with  R.  M.  Martin,  for  the  sum  of  $250,000,  then  the  sum 
of  $250,000  together  with  all  other  estate  vesting  in  me  as  said 
tnistee  shall  he  divided  into  10  equal  parts  or  shares,  one  of  which 
is  bequeathed  to  each  of  the  following  named  persons,  viz: 

.And  then  he  names  his  heirs  or  relatives. 

Whereupon  the  defendants  offered  in  evidence  an  exemplified 
eopv  of  the  second  account  current  of  the  executrix  of  Robert 
F.  Hunter,  deceased,  with  her  report,  dated  Nov.  15,  1917,  the 
material  parts  of  which  is  as  follows: 

Mr.  Fra.ser:  After  mentioning  the  Martin  contract,  in  almost  the 
end  of  the  report,  is  this  language  (reading)  : 

“Said  executrix  further  reports  that  all  of  the  moneys  collecte<l 
under  the  contract  aL)resiiid  has  been  used  for  the  support  of  the 
.eaid  A'irginia  1.  Hunter,  Sr.,  and  Ahrginia  1.  Hunter,  Jr.,  under 
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Rosa,  durin"  the  year  1880.  Luis,  chief  of  Kiacheiuuck  was  my 
uncle.  At  the  time  of  his  last  sickness  I  was  at  San  Xavier  village 
near  Tucson,  Ariz.  1  was  notified  of  his  illness  and  immediately 
left  for  Kiachemiick.  1  got  there  before  my  uncle  Luis  died,  was 
present  at  his  death  bed  and  also  helped  to  bury  him.” 

That  is  signed  by  his  thumb  mark. 


Whereupon  the  plaintitf  read  into  the  record  the  following  cer¬ 
tificate  of  the  Department  of  the  Interior  aeconi])anying  maps  of 
1919  and  1920  of  said  department,  as  a  correction  of  the  map  here¬ 
inbefore  introduced  by  plaintitf,  entitled  “lands  designated  as  non- 
irrigable  by  the  Secretary  of  tlie  Interior,  under  the  provisions  of 
the  Enlarged  Homestead  Act,”  which  certificate  reads  as  follows: 

“Pursuant  to  the  Act  approved  Aug.  24.  1912,  I  hereby  certify 
that  the  annexed  maj)s  of  Ariz..  are  icspectively  co]>ies  of  the  June 
30,  1919  and  June  30.  1920  editions  of  the  maps  ])re])are(l  and 
])rinted  in  the  Geological  Survey  sliowing  lands  in  Ariz.,  designated 
as  non-irrigablc  and  enterable  under  tlie  provisions  of  the  Enlarged 
Homestead  Acts  of  Feb.  19,  190!)  (.“d  Stat.,  039),  and  March  4, 
1915  (38  Stat.,  1102),  in  so  far  as  said  lands  were  vacant,  public 
non-timhered  and  non-mineral  and  nnafi’ected  by  any  s))ecial  ])ro- 
vision  of  law  withdrawal  or  reservatioji  inconsistent  with  the  pro¬ 
visions  of  said  acts.” 


378  The  said  map  of  1920  is  introduced  in  evidence  as  De¬ 
fendants’  Exhibit  Xo.  30  to  the  introduction  of  which  the 
plaintiff'  objected  on  the  ground  that  the  map  and  certificate  wore 
})repared,  aher  this  suit  was  stai  tc'd,  by  one  of  the  defendants,  and  as 
a  self-serving  statement.  Objt'ction  overruled  and  exceptioTi  noted. 

Whereupon  defendant  read  into  the  re(*ord  from  the  Report  of 
the  Commissioner  of  Indian  Adairs  of  1879,  page  0,  being  a  report 
to  the  Commissioner  from  A.  H.  Ludlam,  Agent,  dated  Oct.  0,  1879, 
Pima  agency,  Arizona. 


“It  is  surprising  how  little  is  known  at  the  East  about  the  actual 
condition  of  the  Indians  and  their  manner  of  life,  and  how  de¬ 
graded  and  heathenish  a  race  we  have  at  our  very  doors.  1  am 
now  writing  of  the  Indians  of  this  territorv.  Efforts  are  largely 
made  to  educate  that  benighted  of  far  lands,  while  comparatively 
little  thought  is  given  to  these  red-skins  of  the  desert  and  the  forest 
of  our  own  countiy.” 


Then  omitting  a  ])assage  he  continues  (reading)  : 


“Lot  me  picture  an  Indian  village — not  for  the  eyes  of  the  Hon. 
Commissioner,  who  knows  all  about  this  Indian  life,  and  has  seen 
^ —  Indians’ — hut  for  the  intidligcait,  the  relined,  and  the  Chris¬ 
tian  people  of  this  country.  You  are  conveyed  in  an  ‘ambnlanee’ 
over  a  dry,  sun-baked  road  of  a  deseit.  In  the  distance  appears 
numerous  half-s|)herical  shai)ed  mounds,  with  no  entrance  save  a 
single  oi)ening  at  the  ground,  and  which  to  enter,  as  I  have  done. 
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one  must  prostrate  himself  at  fii-st.  They  are  constructed  of 
branches  of  trees,  and  straw,  and  closely  woven  together  with  much 
ingenuity,  and  covered  with  dirt.  The  interior  smells  and  tastes  of 
dirt,  and  smoke,  as  no  other  opening  than  that  described  exists, 
j)erhaps  20  feet  in  ciicumference  and  0  feet  high  in  the  center.  In 
this  nest  families  burrow,  except  in  the  hottest  weather,  when  fires 
are  made  on  the  outsi(k‘,  and  food  is  prepared  in  the  most  primitive 
manner.  Around  we  .<ee  scattered  rude  cooking  utensils,  old 
blankets,  pieces  of  clothing,  in  some  cases  turkeys  and  chickens, 
and  litter  evervwh(*i(* ;  children  almost  nude;  thev  sit  in  the  dirt 
and  live  in  the  dirt  in  many  instances,  with  an  apology  for  cloth¬ 
ing;  their  peisons  c(jvered  with  the  dust  about  them  iind  literally 
plastered  upon  them.  The  women  do  much  of  the  work.  The 
‘bucks’  as  the  men  are  called,  are*  fond  of  their  ponies;  are  rapid 
and  cool  riders.  They  imlulge.  as  others  do  in  the  East,  wla)  are 
more  cultivate<l.  in  hor.<e-racing  and  betting,  and  when  it  can  he 
procured,  whiskey  has  its  baneful  ellVcts  u|)on  them.  As  a  peojde 
they  seem  content  and  happy;  happy  in  their  degradation  ami  tilth- 
iness,  seeminglv  content  to  remain  as  thev  are,  with  little  ambition 
to  change  for  the  belter.*’ 

.‘>79  Then  I  omit  a  ]»as.<age,  and  that  report  is  signed  by  A.  I>. 

•Ludlam,  .Vgeiit.  As  rt'ceiitly  as  1S94,  the  report  of  the  ('om- 
missioner  of  Indian  Allairs,  for  that  year,  page  194,  has  the  follow¬ 
ing  as  a  report  of  the  Tima  Agency.  Under  the  paragra)»h  en¬ 
titled  “Wandering  Uapagos,”  he  has  tlie  following  to  say  (reading)  : 

‘‘Wandering  l*a])ago.<. — The  Uapagos,  excej)t  those  who  have  lo¬ 
cated  themselvi‘s  on  the  San  Xavier  and  (Jila  l>end  reservations,  are 
nomadic  in  their  habits  and  roam  over  the  territorv  Iving  b(*tween 
the  Southern  I’aeilie  Kailroad  and  the  Mexican  line.  Thev  arc*  nsn- 
ally  found  gathered  around  sj)rings  and  water  holes  of  their  own  tind- 
ing,  or  wells  and  tanks  of  miners  and  ranchmen,  seeking  watc'r  for 
themselves  and  pa.'^tnres  for  their  cattle.  Ant  like,  they  are  conlinn- 
ally  on  the  move,  going  and  coming,  from  early  harvest  time  of  the 
l^imas  until  late  in  the  fall,  vacillating  between  their  adopted  tramp¬ 
ing  grounds  to  the  whe^at  lields  of  their  neighbors.’* 

In  the  work  of  Uarl  Lnmhiltz.  “New  Trails”  in  Mexico.”  a  work 
which  was  introduced  as  an  authority  by  the  plaintiff,  on  page*  *24, 
of  that  work.  .*<peaking  of  the  Uajeagos,  he  .siys  (reading)  : 

“The  cnirly  Spanish  missionari(*s  were  unable  to  exerci.-se  much 
inflnenee  over  this  ti‘ihe.  The  indefatigable  Jesuit  f'athei*  Kino, 
who  in  the  prc*s(*nt  .'^tate  of  Sonora  in  HiST  t*stahlished  his  first  mis¬ 
sion,  Doloivs.  traveled  much  in  the  Uajiagneria  or  IMmeria  Alta,  as 
far  as  the  (ula  Uiver  and  crossing  the  ('olorado.  He  was  treated 
kindly  by  the*  I’apageis;  hut  they  have*.  nev(‘rthel(*.ss.  been  dc‘scrilK*<l 
by  the  early  chroniclers  as  wild  ami  dangerous.  According  to  Mi*. 
Randelier,  there  is  no  historical  rc'cord  left  of  their  customs  and 
religion  beyond  that  concerning  the  })revalence  of  witchcraft,  which 
is  still  much  in  evidence.” 
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Then  on  page  25,  he  continues  (reading) : 

“As  for  the  Papago  tlic  greatest  i)art  of  the  tribe  never  could  be 
induced  to  live  in  j)ueblos  or  villages  which  was  always  the  policy 
of  the  Spanish  missionary.  In  spite  of  the  ell’orts  of  the  Jesuits  and 
Franciscans,  the  Papagos  are  still  living  in  their  rancherias  as  of 
old,  half  nomadic  in  habit,  resorting  in  the  winter  to  the  Sierras 
where  water  is  more  plentiful  and  wliei’e  their  cattle,  hoi’ses,  mules, 
and  donkeys  find  good  grazing  ground.’’ 

“Their  presence  at  (’asa  (Jrand(‘  docs  not  in  my  opinion  neces¬ 
sarily  imply  that  the  ancestors  of  tlie  pre.^ent  occiij)ants  of  that  re¬ 
gion  had  anything  to  do  witli  the  huilding  of  this  nol)le  structure. 
(Iranted  that  the  methods  of  its  makei's  were  thoroughly  aboriginal 
and  even  crude,  it  is  a  far  step  from  the  Pima  and  Papago  dome- 
shape  grass  huts,  j)rac(ical  as  IIh'V  are  in  the  desert,  to  the 
d<S0  •  four  story,  thick  walled,  huilding  in  (piestion.  The  lack 
of  architectural  skill  evinced  hy  the  Pima  and  the  Paj)ago 
and  their  little  developed  a'sthelic  sense*  .<eem  to  me  utterly  at  vari¬ 
ance  with  the  theory  that  the  tribe  or  tribes  in  question  built  the 
Casa  Grande.  Its  buildings  must  be  sought  among  their  predeces¬ 
sors  in  the  Papagueria.” 

W.  L.  Bowie  was  called  as  a  witness  on  behalf  of  defeiidant,  and 
after  being  duly  sworn,  was  examined  and  testified  as  follows; 

William  L.  Bowie  is  my  name;  1  live  in  Tulsa,  Okla.,  1  am  an  oil 
operator — I  have  been  engaged  as  such  about  •>  years.  Before  that 
I  was  Supervisor.  V.  S.  Indian  Bun  an.  1  have  been  employed 
by  the  Government  in  the  V.  S.  Pc'usion  Bureau  from  hSh?  to  1014; 
from  1914  to  lOPS,  I  think.  I  was  d(  tailed  as  Inspector  for  the  Mve 
Civilized  Tribes  in  the  Indian  Bureau,  Oklahoma,  stationed  at  Mus¬ 
kogee;  then  I  became  Siqx'rvisor  in  tlu*  Indian  Service,  with  head¬ 
quarters  at  Wa.shington,  where  1  was  employed  until  I  left  the  s(‘rv- 
ice.  In  my  work  1  have  had  opjmrtunity  to  become  familiar  with 
the  Oklahoma  tribes,  the  Cherokees.  the  Chiekasaws.  the  Choctaws, 
and  Seminoles,  the  Creeks,  the  Osages,  the  Miami  Wyandottes  and 
many  other  tribes  and  did  some  work  among  the  Sioux,  Apaches, 
Pimas  and  Papagos  and  some  Indians  of  Calif.  I  have  made  a 
.special  study  of  the  situation  of  the  Papago  Beservation.  with  re¬ 
lation  to  the  facts  of  the  ])i‘e.<ent  case.  1  was  ordered  hy  the  Com¬ 
missioner  of  Indian  Atfairs  in  March,  191<S,  to  San  Francisco,  Calif., 
to  join  Mr.  Truesdell,  Special  Assistant  V.  S.  iVttorney  General,  to 
assist  him  and  work  under  his  direction  in  obtaining  the  facts  con¬ 
nected  with  the  defen.^e  of  tlu*  Gov('i‘mn(*nt  in  this  suit.  I  went 
to  Arizona  and  stayed  4  or  5  months,  going  into  the  situation  there, 
and  made  headquarters  at  Tucson,  and  what  was  then  Indian  Oasis, 
which  is  about  the  center  of  the  present  Papago  Beservation.  1 
visited  all  parts  of  the  Beservation  and  inteivieweel  dozc'ns.  if  not 
hundreds,  of  persons,  Pa])agos  princij>ally.  in  connection  with  this 
matter.  I  was  instructed  to  first  iiupiire  into  the  cireum- 
381  stances  surrounding  the  execution  of  ten  alleged  deeds  by 
certain  alleged  Papago  chiefs,  purported  to  have  been  made 
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in  Dee.,  1880,  and  eoi^vcyinn  to  one  Robert  F.  Hunter,  as  trustee, 
an  undivided  one-half jinterest  in  various  alleged  tracts  in  Southern 
Ariz.  I  was  instructed  to  ascertain  whether  any  of  those  chiefs  were 
yet  living,  or  any  otlier  persons  eonneeted  with  the  execution  of 
those  instruments,  or  having  anything  to  do  with  them,  and  to  as¬ 
certain  what  they  kne\.'  about  them;  to  ascertain  all  I  could  relative 
to  these  alleged  tracts,  if  they  existed  in  fact,  and  if  so.  to  make  an 
effort  to  ascertain  tlu*  xtundaries  that  could  lx‘  ascertained;  and  to 
go  into  the  customs  of  the  Indians,  the  government  of  the  Indians, 
and  the  history  of  th;  t  country  in  general.  I  investigated  along 
these  lines,  making  V(  ry  extended  iiujuiry  among  the  l^ipagos  to 
find  out  their  knowle(  ge,  if  any.  of  what  had  happened  in  1880. 
After  a  conference  wit  i  the  Superintendent  of  the  l*aj)ago  Reserva¬ 
tion,  Mr.  McC'ormick.  t  was  decided  to  call  a  general  eonferenee  of 
the  Papago  Indians,  to  he  held  at  Indian  Oasis,  the  head<iuarters 
of  the  Agency.  We  s  nt  word  tn  as  many  Indian  villages  as  pos- 
.‘iible,  calling  a  meeting;  to  be  held  on  April  20,  1018;  pre.sent  at 
that  meeting  were  Mr  Truesdell,  Mr.  ('rawford,  Special  Assistant 
Attorney  General  of  thi'  U.  S.,  Mr.  Thackeray,  Mr.  ^IcCormiek  and 
Paj)ago  inter] u’cters.  I  counted  the  Pajtagos  present — there  were  00, 
most  of  them  were  el  l(‘ilv  men.  Thev  came  from  almost  every 

C  ^  4. 

Indian  village  in  the  Pai)ago  country.  Mr.  McCormick  made  an 
address  to  them,  in  which  1  was  introduced.  Mr.  Thackerav  also 
made  an  address,  and  then  1  endeavored  to  give  them  to  understand 
as  fully  as  possible,  and  in  detail,  the  facts  that  we  wanted  to  as¬ 
certain.  I  told  them  nf  the  tiling  of  this  suit,  of  the  recording  of 
those  10  alleged  ik'cds  to  Robert  F.  Hunter,  alleged  to  have  been 
made  in  1880  by  .lose*  ^  aria  Ochoa,  alleged  head  chief  of  the  Pa]>agos 
and  various  child’s  or  laptains  to  an  undivi<led  one  half  interest  in 
between  2,000.000  and  0.000, 000  aeies  (d‘  land  which  were  deeded 
to  Robert  F.  1  unter.  We  mentioned  Ochoa.  My  recol- 
.‘>82  lection  is  that,  we  endeavore*!  to  ascertain  whether  they 
had  ever  know  i  of  anv  chiefs;  what  their  authority  was 
at  that  time  in  tht‘  ]»ri  nises.  if  they  had  any.  and  the  extent  of  it. 
and  whether  or  not  tin  Paj)ago  eountry  had  ever  been  divided  intn 
tracts  and  whether  or  lot  it  occupied  at  that  time  the  country  as  a 
whole  arnl  exactly  win  t  their  (daim  was  with  reference  to  the  ter- 

4  I 

ritory  they  oeeu])ied.  ind  the  authority  of  the  chiefs  and  of  the 
principal  men  and  the  Govionment  in  general.  Then  it  was  sug¬ 
gested  that  a  eommittd*  be  apj»ointed  to  make  in(|uirv  among  the 
villages  to  tind  out  whe  knew  something  about  the.^e  instruments,  or 
deeds  or  jmwers  of  atto  ney.  that  w(‘re  alleged  to  have  been  exi'ciited 
in  1880.  During  the  umh  hour  the  Papagos  reported  the  names 
of  six  men  who  were  to  make  this  iinjuiry  and  rejiort  back  to 
Indian  Oasis  at  a  futun  date.  Fpon  imjuiry  no  Indian  jirescmt  had 
any  knowledge  of  any  Irnnirlf  fh/r  of  an  if  (d‘  these  things  at  all. 
Knowing  the  Indian’s  mind.  I  (‘XplainiMl  in  as  simple  language  as 
possible  about  these  doeds  and  tlu'se  itowei's.  I  had  conversed  with 
Mr.  Ainsi,  the  notaiy.jwho  took  the  acknowledgments  to  tlu‘se  in¬ 
struments,  before  ])roe(j(Mling  to  the  Papago  country,  and  had  his 
story  concerning  the  c-rcumstaiiccs  under  which  these  deeds  were 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC"Y. 


267 

executed  and  I  went  into  detail  with  respect  to  that,  told  the  Indians 

that  it  was  alleged  that  the  deeds  wore  executed  at  the  residence  of 

Bishop  Salpointe,  the  Catholic  Bishop  at  Tucson  at  that  time;  that 

Mr.  Hunter  from  Washington  was  ju-esent  ;  that  it  had  l>een  stated 

that  he  was  the  reju’e.^entative  of  the  Catholic  Bureau  of  Missions; 

that  the  various  chiefs  named  in  those  (l(‘eds  were  assembled  there 

including  Jo.se  Maria  Ochoa  and  that  they  had  all  signed  the  deeds. 

I  attempted  to  explain  to  them  what  a  deed  was  and  that  this  deed 

meant  that  thev  were  convevinii  to  Hohert  F.  Hunter  a  one  half 

•  •  • 

undivided  interest  in  those  various  tracts  of  land.  1  had  to  tell  them 
about  the  a(*reag('  involv(‘d  in  those  tracts  and  explained  it 
to  them  the  be.d  1  conld:  having  conversed  with  Mr.  having 
convened  irlfh  Mr.  Martin  also,  and  having  read  his  litera¬ 
ture  on  the  subject,  1  explained  to  them  that  men  were  going  about 
the  country — 1  told  them  in  the  first  place  of  the  contract  which 
I  have  seen  on  re(‘ord  in  Los  Angeles,  between  Robert  F.  Hunter  and 
Robert  M.  Martin,  of  Los  Angeles,  under  which  Mr.  Hunter  sold  a 
three-fourth  interest  in  any  interest  that  he  might  have  under  his  al¬ 
leged  power  of  attorney,  and  under  tlu'.'ic  deeds,  as  1  understood  it. 
And  Mr.  Martin  had  been  .‘telling  certain  so-callcMl  units  throughout 
the  country,  and  that  the  literature  which  he  had  been  putting  out 
represented  that  thos  units  .stood  for  *2. 000  acres  of  land  which  these 
various  ])ersons  would  finally  get  and  that  they  had  been  bringing 
various  pureha.«ers  of  units  through  the  reservation,  and  showing 
them  these  lands,  and  that  it  was  mv  idea  that  thev  would  be  de- 
prived — that  the  effect  of  the  whole  thing  was  that  one-half  interest 
in  their  land.s — in  these  particular  lands  would  be  taken  away  by 
the.se  men  if  this  suit  was  sustained  in  court. 

Whereupon  plaintiff  moved  the  court  that  all  matter  relative  to 
Mr.  Hunter’s  contract  with  Mr.  Martin  with  reference  to  the  sale  of 
the  units  and  spoken  of  in  connection  with  this  matter,  be  stricken 
from  the  record  as  not  material — Overruled — Excetion  noted. 

I  told  them  so  much  as  T  thought  woidd  explain  to  them  fully  the 
entire  matter,  and  would  cause  them  to  exert  themselves  to  make  an 
inquiry  that  was  nec(‘s.«ary  to  bring  out  the  facts  in  connection  with 
it.  In  the  first  [)1-K*e.  1  asked  them  if  they  knew  Jose  Maria  Ochoa, 
and  no  one  at  the  meeting  had  ever  heard  of  any  Jo.se  Maria  Ochoa. 
I  asked  them  about  various  alleged  tracts  and  went  as  much  into  de¬ 
tail  as  I  could  briefly  with  respect  to  these  alleged  tracts,  and  no  one 
had  ever  heard  that  the  country  had  been  divided  into  any  such 
tracts.  Some  of  them  they  couldn’t  identify  at  all.  I  spoke  of  the 
chiefs — alleged  village  chiefs,  and  several  of  the  alleged  village  chiefs 
they  had  never  heard  of  at  all.  And  no  one  at  the  meeting 
384  profes.sed  any  knowledge  whatever,  either  by  hearsay,  or 
othenvise,  concerning  this  alleged  meeting  which  had  taken 
place  at  Tucson  at  the  time  the  alleged  deeds  were  alleged  to  have 
been  made.  And  the  .statement  was  made  that  they  occupied  the 
land  between  the  Baboquivari  range  on  the  east  and  the  Quijotoa 
range  on  the  west,  and  the  Mexican  Border  on  the  south,  and  the 
Southern  Pacific  Railroad  on  the  north.  They  occupied  it  as  a 
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whole;  their  cattle  ranged  it  as  a  whole;  that  there  were  no  dividing 
lines  between  any  of  the  villages,  and  never  had  been.  Of  the 
Indians  present  there  were  only  a  few  w'no  had  heard  of  it  and  they 
had  hear-  of  it  within  recent  months  since  inqiiir\'  had  been  started 
by  the  Indian  Department.  The  committee  was  selected  by  the 
Indians  themselves.  1  later  wtait  hack  to  Indian  Oasis  at  the  ap¬ 
pointed  time  and  heard  the  report  of  that  committee  which  was  en¬ 
tirely  negative  so  far  as  any  information  concerning  the  holding  of 
this  meeting  at  Tucson,  or  the  (*xecution  of  any  of  these  alleged  in¬ 
struments  at  that  time.  Ahsolutelv  no  information  had  been  ob- 

• 

tained  from  any  pei*son :  no  one  apjairently  had  ever  heard  of  the 
instrument  or  the  meeting.  At  this  Sells  meeting  no  one  expressed 
any  knowledge  or  information  upf)n  the  subject  at  all.  After  this 
Sells  meeting  of  A]u*il  *20.  1  next  visited  Santa  Rosa.  I  visited 
San  Xavier  and  made  extensive  iiupiiries  there  among  all  of  the  older 
Indians,  directing  any  inquiry  ])rinci])ally  to  the  ascertaining  of 
whether  I  could  obtain  any  information  concerning  the  execution  of 
these  deeds,  in  Dec.  1<S80,  with  entirely  negative  results.  I  then  met 
various  Indians,  who  came  into  Tucson,  making  inquiry  of  them. 
Also  concerning  the  Papago  customs  and  the  territory  they  inhabited, 
and  what  their  claims  wen*  to  this  territorv.  and  whether  there  were 
any  particular  tracts  of  laud.  And  1  made  various  trips  out  over  the 
Papago  Reservation,  going  around  the  different  villages.  Then  in 
July  I  made  a  tour  of  the  reservation,  visiting  practically  every  In¬ 
dian  village  of  any  importance  on  the  Indian  Reservation,  in- 
385  terviewing  all  the  oldi'st  Indians  that  I  could  find.  I  never 
found  any<»ne  who  knew  of  the  present  suit  except  those  who 
had  heard  about  it  since  the  Government  agents  had  gone  there  in¬ 
quiring  after  the  institution  of  the  suit;  no  one  professed  any 
knowledge  at  all  of  the  attorneys  who  were  j^rofessing  to  represent 
the  so-called  pueblo  of  Santa  Rosa.  During  that  trip  I  visited  the 
Santa  Rosa  villages  and  other  of  the  Santa  Rosa  Indians  came  at 
that  time  into  the  several  villages. 

Rv  the  Court : 

Q.  What  do  you  mean,  let  me  ask  by  the  Santa  Rosa  villages? 

A.  There  are  a  grouj)  of  villages  in  the  Santa  Rosa  Valley  that  seem 

to  be  termed  the  Santa  Rosa  villages.  Xo  one  seems  to  know  any 

difference  between  them,  onlv  thev  call  them  the  Santa  Rosa  vil- 

«  • 

lages.  The  Indian  names  of  the  villages,  included  in  the  designa¬ 
tion,  ‘‘Santa  Rosa  villages”  are  Kiachemuck.  Achi,  Akchin,  Maku- 
mavais,  and  Quewa — Anegam  is  not  included. 

When  I  reached  Santa  Rosa  I  found  that  they  were  having  one 
of  their  religious  cermonial  fea.sts  over  at  Covered  Wells,  and  there 
were  comparatively  few  of  the  older  Indians  in  the  villages.  I 
only  gathered  as  many  as  remained,  and  there  were  about  12  who 
attended  the  meeting,  one  Sunday  morning  in  July,  and  I  took 
practically  all  day  with  them  there,  going  into  the  question  of  this 
suit  and  their  knowledge  of  it,  and  the  effects  of  it,  and  taking  up  the 
question  of  this  particular  tract — this  alleged  Santa  Rosa  tract, 
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and  the  boundaries  of  that  tract,  and  whether  they  had  ever  claimed 
any  such  tract  of  land,  or  occupied  and  used  any  tract  as  such. 

Mr.  Reid:  We  object  to  that  as  hearsay  testimony. 

Mr.  Kleindienst:  Now  your  Honor,  if  his  answer  is  going  to  be 
they  never  heard  of  it,  he  is  surely  conveying  to  your  Honor  some¬ 
thing  that  they  were  put  on  the  stand  and  testified  to. 

The  Court  :  As  I  understand,  this  is  what  he  said  to  them. 

Mr.  Kleindienst:  If  he  will  confine  himself  to  that,  and  not  what 
they  said  back  to  him,  we  will  otter  no  objection. 

Mr.  Fraser:  Here  is  an  otticial  government  investigator  sent 
88t>  out  and  he  is  now  reporting  the  result  of  his  investigation, 
the  same  as  he  reported  to  his  supervisors. 

I  talked  to  them  about  these  alleged  monuments,  and  this  alleged 
Santa  Rosa  Tract,  and  talked  to  them  about  the  customs  of  the 
chiefs,  and  the  government,  and  all  those  things  in  detail.  The 
diseussion  was,  in  the  first  ])lace.  as  to  the  fii*st  starting  and  beginning 
point,  Kabitque,  and  tbe  mountain  visible  just  to  the  east,  a  very 
prominent  peak.  The  question  was  as  to  the  name  of  that  very 
prominent  ])eak  there,  and  it  was  brought  out  that  the  name  in  Indian 
was  Kavique. 

Q.  How  do  you  spell  that?  A.  Kavique,  would  probably  spell  it. 

Q.  How  about  tbe  other  corners  of  ibe  tract?  A.  And  it  was 
brought  out  at  the  meeting  that,  in  sight  there  was  a  black  group 
of  hills  to  the  southea.rt,  that  they  called  Unukam,  which  was  the 
nearest  to  the  sound  of  Omoko  that  1  could  get  them  to  designate. 

Q.  About  how  far  were  those  bills  from  where  you  were?  A. 
They  were  14  or  15  miles  south  of  Kavique. 

Q.  How  about  tbe  other  cornei-s?  A.  We  then  discussed  the  mat¬ 
ter  of  Mescalero  and  no  one  had  ever  beard  of  Mescalero,  and  could 
not  identify  that  at  all.  Tbe  question  of  Sierra  Cabeza  meaning 
in  Spanish  “head  mountain'’  was  discussed,  and  they  pointed  out 
a  mountain  west  and  just  a  little  north  of  Santa  Rosa  that  they 
called  “head  mountain’’  in  Papago.  I  have  forgotten  now  the  word 
thev  have  for  that. 

Q.  W  as  that  the  mountain  that  plaintiff  has  designated  as  Table 

Top?  A.  No,  it  was  a  great  distance  from  Table  Top;  probably 

15  or  20  miles  south  of  Table  Top.  Rut  in  the  discussion  as  to 

whether  anv  such  tiact  bad  ever  been  claimed  bv  the  Santa  Rosa 
«  • 

Indians,  they  said  emphatically.  No,  that  they  had  never  heard  of 
any  such  tract  as  being  attached  to  any  of  the  Santa  Rosa  villages. 
And  in  the  discussion  as  to  whether  they  had  ever  claimed  any  par¬ 
ticular  tract  of  land  at  any  time,  they  stated  emphatically  that  they 
had  not,  and  that  they  had  merely  occupied  and  used  the  country, 
and  raised  their  cattle  there  as  the  other  Indian  villages  have 
387  done  from  the  earliest  recollection  of  those  persons,  and  they 
never  heard  of  any  Spanish  grant  or  cession  of  land  by 
Mexico  to  them,  or  any  recognition  of  any  title  by  them. 
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Q.  After  that  inec'ti  what  next  did  you  do?  .\.  We  eontinued 
our  tour  of  the  reser\ ation,  visiting  (aeei.  (^uajote.  Coiuelie,  Qui- 
jotoa,  Tecolote.  and  K  ikla.  wliieli  seems  to  he  termed  in  one  of  the 
deeds  Tesota.  and  (^ui(  le.  and  practically  all  of  the  important  Indian 
villajjes.  I  juirsued  my  impiiry  alonji  the  same  lines  as  1  had  at 
the  meetinj^s  spoken  of.  I  f(aind  no  Indian  who  had  ever  heanl 
of  the  transactions  (d‘  ISSO  oi-  who  had  authorized,  or  kiu'W  of  the 
authori/.<ition  of  the  present  suit — I  found  no  one  who  expressed 
approval  of  the  present  litigation.  In  the  trip  I  found  only  om* 
man  who  could  In*  i<l(  ntitied  as  one  of  the  chitds  who  si<>[n(‘d  their 
instruments  still  liviii".  and  that  was  Pablo  of  Tesota.  T  re- 
maiiKMl  all  day  with  I^d»lo.  and  went  very  fully  into  tin*  subject. 
ti*llinu:  him  in  <lctail  JIk*  circumstances  nn<l(*r  which  th(>se  (UhhIs 
were  ex(‘cut(*<l.  and  im  nired  whether  he  had  attend(‘d  such  a  meet¬ 
ing  at  Tuc.<on :  wheth  *r  la*  had  any  recollection  of  having  sijmed 
those  instruments  as  all(‘iie«l.  etc.  Ih*  was  a  man  I  mi<:ht  .siv 
S.‘^  vears  of  a<i(‘ — he  had  never  heard  of  the  suit  before. 


P)V  Ml-.  I'' rase r: 

« 

Q.  Did  you  find  anv  other  ])eople  who  were  supposed  to  he  partici¬ 
pants  in  what  happened  in  l-SSU  at  Tucson?  .\.  No  one  else  was 
apparently  living  tlaav 

Q.  Where  did  you  ni-xt  pnrsiu'  your  investigation  of  this  subject? 
.A.  Afte-r  leavinu  Tucson  alon.u  in  duly.  I  iMlii-ve.  1  went  into  Los 
.\nn(‘h*s.  and  pursucel  ^ome  research  work  in  the*  libraries  there.  1 
continued  and  completid  my  tour  of  investijzation  at  that  time,  leav¬ 
ing  Tucson  not  verv  much  later.  Later  1  ha<l  hc'cn  instruct(‘d  to 
proceed  to  Santa  Kosa  villages  and  obtain  allielavits  from  as  many 
residents  of  the  Santa  Rosa  village's  as  was  possible,  as  to  whether 
these  Santa  Rosa  Ind  ans  ha<l  any  knowledj^e  of  the  institution 
of  this  suit,  or  had  employed  Tates  and  Robinson,  or  Ixounds.  Hatch. 

Dilliiuiham  ct  IVhevoisi*  for  the  institution  of  this  suit.  And 
388  I  proceedi‘d  to  the  Santa  Rosa  village  in  dan..  PRO.  and  found 
only  a  f(‘w  peopje  amonii  the  villaizes  at  that  time:  probably 
20  or  20  adult  Indians  of  any  a,ue.  ami  1  proceeded  to  question  them 
concerning  the  subject  of  inquiry,  and  to  obtain  their  signed  state¬ 
ments.  I  was  told  that  tla*  balance  of  the  Indians,  the  lar<j:e  majority 
of  the  po]nilation  (*f  the  Santa  Rosa  villaj^es  were  down  in  the  Salt 
River  ami  (lila  Rivea*  valleys  cultivatinii  cotton  for  the  cotton  com¬ 
panies  down  then'.  1  then  iiroceedc'd  down  tlu're,  and  fouml  them, 
as  in  the  Pa))a‘io  country,  livin"  around  in  the  villages,  in  their 
sahuaro  huts,  made  from  the  sahuaro  ca(*tus,  which  grows  in  that 
country.  And  the  Kiachemuck  Indians  had  a  large  village,  com¬ 
paratively  speaking,  in  the  suburbs  of  Florence,  and  T  ])roceeded 
there  and  held  a  nux'ting  at  night  out  in  the  village.  There  were 
35,  as  T  remember, — 30  or  35  adult  male  Indians  present  at  that 
meeting,  and  through  my  inter])reter  I  discussed  with  them  fully 
the  matter  of  this  suit :  whether  they  had  any  knowledge  of  it ; 
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whether  they  had  authorized  the  institution  of  it ;  whether  they  had 
authorized  anyone  to  repi*esent  them  in  this  matter  at  all,  all  with  a 
nepitive  result. 

Q.  Did  you  take  up  at  that  meeting  any  in(|uirv  about  the  trans¬ 
action  in  1(S8(1?  A.  Yes,  sir;  1  discussed  with  them  there  more 
laieHy  what  1  had  dis<*ussed  at  the  other  meetings  (»f  those  Indians, 
with  the  same  result. 

(^.  State  whether  or  not  you  askcnl  any  of  the  Indians  whom  you 
met  or  talked  to  at  any  of  these  meetin<»;s  to  make  inquiries  of 
their  own  on  tho.se  .subjects.  A.  Yes;  my  recollection  is  that  I 
asked  tliem  to  do  that,  and  a.sked  them  to  iiuiuire  around.  It  was 
ratlu'i*  a  st(‘r(K)typed  statement  tliat  I  made  to  impure  among  the 
older  citizens  to  .see  if  they  could  find  anyone  tliat  knew  anything 
about  thes(‘  matters,  and  if  .so.  to  re))ort  to  the  agent,  or  one  of 
tlie  inti‘r))rt‘ters.  or  my.self.  total  h'ligth  of  time  eovereil  by  the 

inxH'.'^tigations  that  I  l>ave  <l(‘.sciilKMl  on  and  in  the  vicinity  of  the 
reservation  was  1  month.s — alfout  i>  or  7  w(‘eks  of  that  time  was 
sjient  on  the  large  Sells  Kesc'rvation.  the  ri'st  of  the  time  was 
PxSP  sp(‘nl  at  Tuc.son  and  San  Xavier.  .Vs  I  have  already  stated, 
1  visited  I  think  piaetieally  (‘veiy  village'  of  any  importance 
(m  the  re.servation  having  to  do  with  any  of  tho.se*  ine'e)rporated  in, 
or  what  might  he'  in  any  e>f  the*se*  It)  alU'ge'd  trae*ts.  .Vnd  that  woulel 
incluele  CVu'e'i  t(>  the  noiihwe'st.  ami  (^uaje)te  on  the*  ne>i1h,  down 
to  the  Me'.xican  horeler.  whieh  is  prohahly  1 00  miles  .se)uth  of  those 
villages,  and  alemg  the*  Vh'.xie'an  horder.  and  the  village's  in  between. 
"Phat  covereel  the  territeuy  of  prejhahly  12.")  mile's  le)ng  anel  100  miles 
wide*.  1  was  e)n  the  San  Xavier  iese'rvatie)n  on  a  gre'at  numher  of 
oe'casions.  The*  Pahh)  with  whom  1  talke*el  was  the*  supposeel  grantor 
in  the  Te*.H)la  de*e*el.  I  talke'd  to  a  man  e‘alle*d  Andre'as  V’^ise'crio  in 
the*  e'ourse*  of  my  inve'stigatieen.  1  found  him  at  the*  village  of 
( 'ae*e*a  ami  he*  was  a  brother  of  .lulian.  eem*  e>f  the*  alle*ge*el  chiefs  who 
is  suppo.<e*el  tee  have*  signed  one*  eef  the*  ele-e'els.  lie*  hael  never  hearel 
of  the*  ele*eels  or  the  peewe'r  of  1880.  .\t  the*  time*  I  talkeel  about 

.h).se*  .Maria  Oe*he)a  at  the*  Sells  me*e*ting  .April  20.  I  did  not  know 
his  nie*kname  eer  othe*r  name*,  hater  1  feeiiml  it  to  he*  Koon  Kan 
or  Ceen  Quien.  1  inte*rvie*weel  the*  wideew  of  this  Ke)e)n  Kan  and 
his  elele'st  .seen,  a  man  (m  ye*ars  eelel.  Xe*ithe*r  he*  mer  his  widow,  who 
was  an  ehlei’ly  weeman.  had  e*ve*i‘  he*arel  eef  the*  ele*eels  e)r  the  ])Owers 
e)f  1880.  In  the*  e'eeurse*  e)f  my  inve*st igation  1  made  a  steree)typed  in- 
epiiry  all  fever  the*  re'.<e*ivat ieen  as  to  whether  any  e*e)uneil  meetings 
hael  he*e*n  he*lel  to  authorize*  the*  ti'ansae'tieen  eel  1880.  I  did  not 
km)w  of  hut  10  eleeds  to  this  transaction  until  .Tuly,  1018,  when 
1  went  to  Tyos  .\nge*les  ami  le*arne*el  eef  the  e*xi.stene*e  of  0  others 
anel  as  to  these  six  ele*f*els  T  teeeek  up  the-ir  exi.<tf'ne*e  eer  authenticity 
afte*r  that  with  the*  Santa  Ke).<a  Imlians.  hf)th  theese  1  found  in  the 
.Sinta  Posa  Ahdley  anel  tho.se  who  were  away  from  their  homes  in  the 
Salt  River  and  Cdla  River  valle*ys  during  .Tanuaiy  and  Fehniary 
1010.  The  results  were  the  same  as  T  met  in  my  other  inepiiries  con¬ 
cerning  the  other  ten  deeds. 

‘TJ.  Xow  going  into  the  question  of  tlie  Pajeagf)  system  of  laml 
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holdings,  did  you  iiKiko  any  iinpiiry  t<»  find  their  theory  of  land 
title  holdings? 

To  whieh  (jiiestion  the  plaintiff  ohjeeted  on  the  ground 
390  that  th(*  answer  Mould  he  hcai*say  and  that  the  witness  \vas 
not  (jiialified  to  give*  an  o]»inion.  Ohjeelion  sustained  and 
e.xeeption  noted.’* 


I  especially  notiee<l  the  locality  called  ‘‘Santa  Rosa  .  In  connnon 
parlance  the  villages  I  mentioned  this  morning  arc  referred  to  as 
the  Santa  Rosa  Indians  and  they  inhabit  a  district  there  which  is 
called  the  Santa  Rosa  district,  '('he  Indians  there  appeared  to  have 
no  common  g<»vernm(*nt. 

Is  thcK*  any  continuity  on  th(*  ground  I  etween  these  various 
villages  you  nam(‘<l  as  the  Santa  Rosa  gi’oup?  Nf»;  they  are  dis¬ 

tinct  villages.  I  would  .say. 

(^.  Please  t(‘ll  a’  out  liow  far  they  are  a)»ar1  :  thosi*.  I  mean,  that  you 
mentioned  this  moiuiug.  .\.  .\kchin  is  pr(»hahly  three  and  a  half 
or  four  miles  .<outh  of  Kiaehemuek  ;  Kiaehemuck  is  north  of  .\kchin. 
3'hen  going  east  Aehi  is  prohahly  two  mih's  from  Kiaehemuck.  and 
the  Makumavais  is  in  to  tlie  s<»uthwest  :  I  <lid  not  go  in  there.  I  <lon’t 
kiu»w  the  e.xaet  distance,  (^uiva  or  Kuewa  is  prohahly  a  mile  north- 
ea.'it  of  Aehi.  'I'lie  hous(*s  of  the  villagi‘s  are  .scattered  in  grou])S  rather 
than  heing  continuous,  'fheia*  an*  fields  and  stretches  of  desert 
1  etM'een  the  hou.<es  hecause  the  laud  is  not  productive  or  so  situated 
with  respect  to  the  overflow  of  Mater  that  it  can  he  cultivated.  The 
principal  mountain  home  of  the  Kiaehemuck  Indians  is  Covered 
Wells,  located  in  tin*  mountains  south  and  Mcst  of  there.  Some  to 
go  BroMnell  elos(‘  hy:  th<*  piinei)»al  mountaiti  village  rd  Akchin  is 
f’omohahi.  .<om(*  to  to  Cohahi ;  the  principal  home  of  the  Aehi  In¬ 
dians  is  Silynaiki.  or  Hanging  Saddh*.  mIucIi  is  the  ])rincipal  moun¬ 
tain  village. 

(^.  Now.  have  you  exam’uod  all  of  thes(‘  H>  dc(‘rls.  h'aving  out  of 
e<^»nsideration  the  hlauki*i  d<T<l.  that  ar^'  'Uj>posed  to  have  heen  given 
in  Hcc..  iSStt?  A.  Yes.  sir. 

Q.  And  have  you  examined  the  description  of  them,  with  an 
attempt  t<»  iiK'Utifv  the  tiae!.-  s(»  far  as  that  Mas  ])ossi’  le? 


Mr.  Reid:  If  the  c(»url  please,  mc  are  not  |»rej)ared  to  try  any 
cases  exce]>t  the  one  of  the  Santa  R(»sa  Indians  and  going  into  a 
de.scrit)tion  of  these  various  tracts  iu  that  May  M'e  never  con- 
.‘*>91  ceived  couM  he  relevant  to  this  ca.se.  and  mo  suhmit  the 
re<‘ord  should  not  h(‘  encumheied  M’ith  it. 

Mr.  Fra.ser:  ddu*  purpose  «>f  this,  yojir  Honor,  is  this:  Supposing 
it  to  lu‘  po.ssihli*  M’ith  any  sort  of  accuracy  to  identifv  the  Santa  Ro.sa 
tract  1  M'ish  to  sluov  hy  this  M'itne.ss  that  .several  of  the  f>ther  <leeds 
given  at  the  .same  time  that  the  Santa  Rosa  deeds  Mere  given,  conflict 
and  cut  in  to  the  Santa  Rosa  tract,  although  the  Indians  mIio  Mere 


su[)posed  to  have  given  these  deeds  Mere  Indians  of  the  mountain 
villages  belonging  to  the  valley  villages,  composing  the  Santa  Rosa 
group.  That  is  the  pur]>ose  of  this  testimony.  It  goes  to  the  cer¬ 
tainty  of  the  Santa  Ro.sa  Tract. 
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The  Court :  I  think  he  may  answer  the  question. 
Mr.  Keid:  And  may  we  have  an  exee])tion? 

'Fhe  Court :  Yes. 


A.  The  Kiaehemiick  tract  woulci  eitlier  be  entirely  included 
within  the  Santa  Rosa  tract,  or  within  a  lar^e  i)art  overlapping  it. 
'Phe  .\negam  tract  woidd  also  in  a  large  measure  overlap  the  Santa 
Ro.<a  tract,  or  to  a  large  extent.  Yes:  the  Kiachemuck  deed,  spelled 
here  K-a-k-a-c-h-e-m-o-u-k.  and  the  Anaca  deed,  and  the  Poso  Salado 
d(‘e(l  are  included  in  one  deed. 


(i.  The  spelling  is  not  (juite 
sounds  the  .<ame. 


the  same?  A.  No.  sir:  except  it 


.Mr.  l\tein<lienst :  Now.  we  move  that  that  le  stricken  as  the  con¬ 
clusion  (»f  the  witn(‘.<s.  your  Honor,  uidess  ho  (pialities  as  an  expert 
in  that  language*.  He  says  that  the  spe'lling  of  these  sounds  the 
'^anie.  We  move*  that  that  he  strie*kon. 


Rv  the  Cemrt : 

« 

Arc  you  ae*ejuainte*<l  at  all  with  the  language.  Mi‘.  Howie?  A. 
Not  the*  Pa]>ag<K  no  sir. 

(^.  What  ele»  you  me*an  by  that  slale*ment.  that  it  sounels  alike? 
.V.  The*  .<(»unel  as  1  heard  the  Papagos  call  the  name  in  the  Indian, 
and  what  this  weadd  be*  like  in  I'higlish. 

The  Court:  1  think  he  is  e*ompe*te'nt  as  to  what  it  sounds  like, 
lie  heard  it. 


Can  you  state  in  a  ge*neial  way  to  what  extent  these  twe)  elecels 
that  yem  have  mentie)ned  e*e)ntlie*t  with  the  Santa  lve)sa  ti*ae*t,  suppos¬ 
ing  any  positive  ielentitie*atie>n  e)f  any  of  the  tracts  has  been  made? 
.\.  Well,  as  1  iee*all  in  the  oth(*r  d(*e(ls.  it  is.  of  ceair.^e,  problematical 
as  to  what  some  of  those  things  nie'an.  For  instance,  in  the 
Kiachemuck  deed,  what  thev  lefer  to  as  the  Santa  Rosa 

t 

.Mountains,  the  tract  nins  along  the  crest  of  the  Santa  Rosa 
.Mountains,  which  is  described  in  tin*  de(*d  as  being  north  of  a  par¬ 
ticular  village*.  The  mountains  north  of  Kiach(*muck  are  not  called 
tlu*  Santa  R<»sa  .Mountains,  the  Santa  Rosa  .Mountains  being  located 
(‘ast  e)f  Kiachemuck.  So  it  would  deja'iid  upeai  the  location  of  that 
paiticidar  mountain  de.<cril  (*d  in  the  deed  as  “Santa  Re»sa  Mountain” 
as  to  whetlu*r  it  would  be  ])ai’tly  iucludc'd  in  the  Santa  Rosa  tract  or 
bodily  altogether  included.  If  you  consider  these  mountains  in  the 
north  it  would  be  altogether  included  in  the  Santa  Ro.sa  tract.  If  vou 
say  that  this  mountain  is  identical  with  what  the  Indians  now  call 
the  Santa  Rosa  Mountains,  which  is  on  the  east,  it  would  be  partly  in- 
chided  in  the  Santa  Ro.sa  tract. 

Q.  How  about  the  Anegaiu  tract?  .\.  A,  large  |)ortion  on  the 
west  and  .southern  end  of  the  .\negam  tract  woidd  be  included  in 
the  Santa  Rosa  tract:  probably  half  would  be  included  in  the  Santa 
Rosa  tract  ju’ovided  you  fix  the  northern  corner  of  the  Santa  Rosa 
tract  at  Table  Mountain,  which  1  believe  is  problematical. 

Q.  There  is  a  .separate  deed  of  Cohahi.  is  there  not?  .\.  Yes.  sir. 
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A.  It  is  a  mountain  \ 


Q.  Is  that  one  of  thr  mountain  villaj^es  that  you  have  mentioned? 


illage. 


Q.  Belonging  to  wl/ich  valley  village?  A.  The  Indians  from  the 


valley  village  of  Big  F 
at  Cobabi. 

Q.  I  thought  you 


eld  on  the  south,  principally  make  their  home 


testified  that  was  some  of  the  Santa  Bosa 
Indians?  A.  Some  o'  the  Santa  Bosa  Indians  from  Akchin  live 
there  in  the  winter  iik  nths. 

When  I  was  down  o  i  the  reseivation  1  took  (piite  a  large  number 
of  photographs. 

Whereup(»n  defendilnts  introduced  a  photograph  which  was  re¬ 
ceived  in  evidence  marked  as  Defendants’  Exhibit  »)1.  Said  photo¬ 
graph  shows  it  to  1  e  a  .'^mall  Indian  house,  taken  at  Akchin.  showing 
two  or  three  small  Indian  houses  in  the  backgi’ound. 

\Vhereup(m  did'endanls  idcnliruMl  a  photograph  taken  at  Akchin 
and  same  was  introducc<l  ami  ri'ccived  in  cvi<lcncc  as  Defendants* 
Exhibit  .‘>2.  Thi>  cxliihil  shows  the  ancient  <lome  shaped  house's; 
the  one  in  the  middle',  the  adolie*  hrie*k  house*,  and  the 
erne  e)n  the  h*fl  IiIm'  mini  plaste‘ie*<l  stick  henise'.  1  lejok  this 
phe»togra]>h  heej|iise  ihe-y  are  ie‘pie'.<entative  types. 

Whereupon  ele*fe*ndants  introehued  a  phe»tograph  as  Defcnelants* 
Exhibit  — the  house  in  e*xhihit  .■’):)  is  a  ty]Me*al  Sahuare)  or  jointeel 
e*actus  rib  e*onsti ne  teel  house*,  take'ii  at  .Vke*hin — it  is  a  dwelling  house. 

Whereupe)!!  defendants  intnMluee»l  llxhihit  2.4.  which  was  taken 
at  Akchin. 

Whereuf)e»n  elefe-nelaiil."  inlr<»due'eMl  I^xhibit  2.').  Witness  testifieel 
that  this  exhi’  it  shoW';  a  dwe'IIing  h(»u.<e‘,  the*  e*e)e>king  being  done  at 
the*  left  hand  eml  he'himi  a  whole*  .-tiaw  side*  ami  ade)l)e  plastered 
house. 

Wh(*reupon  defe'mlaiiits  int iiMhiee'd  l*'xhihit  .*>(> — this  ]>iiote>graph 
was  take'll  at  Akchin. 

^^*he^eupnn  dcrendains  introehiced  f'xhihit  37 — this  is  a  primitive 
dome  shapc'd  style  of  house,  taken  at  .\kchin. 

Whereupon  elefenelants  introelue'oel  a  pheiteigraph  as  elefendants* 
I’ixhihit  2), S' — witne'ss  t(*stilie*d  this  was  a  heaise  take*n  at  Akchin  em 
the  e*dg(*  of  one  of  the*ir  li(*l<ls. 

Where'Upeui  de'fe'mlaiit^  intindm-e'd  a  plaaograph  as  Defendants* 
Exhi’  it  2)P — witiu'ss  te'stitie*d  this  is  in  the  we'stern  e*nd  eif  the  Kia- 
e*hemue*k  village*,  around  theii’  chare<».  (»r  water  hole,  the  dimensions 
of  which  are*  a  fe‘W  Inmdre'd  fe*('t — prnhahly  eme-third  e)f  the  village 
is  shown  in  this  picture. 

\\  hereupon  de'femlants  introdnee<l  a  phe»tograi»h  marked  as  De¬ 
fendants’  Exhibit  In — 'I'his  represi'iits  a  eultivate'el  field  of  one  of 
the  Kiae-hemm-k  Indians.  loe*ate*d  at  the*  e*ast  e*nd  of  the  chare*o. 
^\  hereupon  defe'mlants  introduee'<l  a  photograph  markc'd  Defenel- 
ant.s’  Exhibit  41 — witne"^s  le*stifie‘el  the  exhibit  was  taken  at  Ae*hi 
anel  is  the  heune  ed  .luan  Fahlo.  It  is  tyjde-al  e)f  a  heune,  with  the 
exceptiein  of  the  ade)he  house  there;  that  is  about  the  only  house  of 
that  character  that  I  loe*ated  in  any  of  theise  Santa  Bosa  villages. 
M  hereupon  deft*mlants  introduci'd  a  photograjih  marked  Defend¬ 
ants’  Exhibit  42 — witness  testified  the  .same  was  taken  at  Achi  and 
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is  an  adobe  house.  There  are  a  number  of  these  houses  there  at 
that  village. 

Whereupon  defendants  introduced  a  j>hotograi)h  as  Defendants’ 
Kxhibit  43 — witness  testified  it  as  taken  at  Achi,  was  an  ancient 
dome  shaped  house  and  is  one  of  the  various  types  of  houses  I  have 
shown. 

394  Whereupon  defendants  introduced  a  photogra])h  as  De¬ 
fendants’  Exhibit  44 — witness  testified  that  it  represents  a 
[►art  of  Anegam  village,  with  mountains  in  the  background  that  the 
Indians  call  Santa  Rosa  Mountain,  the  higli  peak  being  Quijotoa 
peak.  The  range  is  six  or  eight  miles  long  1  believe. 

Whereupon  defendants  introduced  a  photograph  in  evidence 
marked  Defendants’  Ivxbibit  4“) — witness  testilieil  that  it  is  an  exten¬ 
sion  of  the  photograph  just  shown,  a  part  of  .\negam  village — that 
there  are  no  native  struetures  in  the  neighboring  villages  more 
elaborate  or  dignified  in  their  style  of  arehiteeture  than  tlio.'^e  .shown 
in  these  photogra])hs.  'riicic  are  mon*  adobe  hiiek  houses  in  the 
mountain  villages  on  aeciamt  of  the  fact  that  they  live  up  there 
in  the  winter  time  and  they  are  warmer.  None  of  the  adobe  brick 
houses  are  any  moie  dignified  than  the  house  of  Rahlo  about  which 
1  have  testified.  The  hou.'jes  shown  in  the  photographs  introduced 
are  typical  of  the  valley  hous(‘s  of  the  Santa  Rosa  group  the  only 
difi’eience  being  that  there  are  more  adobes  in  the  mountain,  1 
think. 

In  the  corner  of  my  investigation  1  interviewed  Robert  M.  Martin 
on  two  occasions  about  the  present  suit. 

Q.  Did  you  inquire  who  it  was  that  employed  the  attorneys  repre- 
.‘senting  the  so-called  plaintiff’?  A.  Yes,  that  came  out  during  the 
course  of  our  conversation. 

Q.  Who  did  he  say  employed  them? 

To  which  question  tlie  plaintiff  objected  on  the  ground  that  it  was 
irrelevant  ana  immaterial.  Objection  overruled;  exception  noted. 

A.  He  said  that  he  (Martin)  had  employed  at  first  an  attorney 
in  Seattle,  whose  name  1  have  forgotten,  to  give  him  a  report  before 
he  purchased  the  three-fourths  interest  from  Hunter;  that  following 
that,  he  had  emf)loy(*d  Cates  and  Robinson  of  Los  Angeles,  that  firm 
having  been  almost  exclusively  on  the  case  for  a  year,  T  believe, 
he  told  me,  for  inve.'itigation  work,  and  that  he  had  employed  the 
firm  of  Rounds.  Hatch.  Dillingham  A  Dehevoise  to  represent  him  in 
the  courts  of  the  District  of  Columbia  and  the  U.  S.  Supreme  Court, 
on  a  retainer;  that  lu'.  him.'^elf.  had  ))aid  a  retainei*. 

305  Whereupon  the  plaintiff  moved  that  the  last  answer  be 
stricken  as  hearsay.  Motion  overruled:  exception  noted. 

Cross-examination  bv  Mr.  Reid : 


I  don’t  remember  where  plaintiff’s  Exhibit  27  was  taken — I  don’t 
remember  ever  to  have  .«een  that  house  before  or  the  picture  of  it. 
I  don’t  remember  a  store  at  Santa  Rosa.  I  have  been  to  the  school 
house  at  Kiacheemuck.  At  this  meeting  at  Tucson  T  had  interpreted 
to  the  Indians  and  told  them  my  conclusions  from  the  facts  as  they 
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were  represented  to  me,  which  was  that  these  deeds  were  deeding 

half  of  their  lands  awav  and  that  men  were  already  in  the  field  who 

•  • 

had  bought  or  wore  about  to  buy  2,000  acres  each  in  the  Indian  coun¬ 
try.  I  called  their  attention  to  the  reservation,  that  it  might  he 
broken  u]);  T  told  them  what  a  good  thing  the  reservation  was  for 
them. 

“Q.  Did  you  call  their  attention  to  the  fact  that  this  suit  w’as  to 
])revent  the  (lovernment  throwing  those  lands  open  to  various  set¬ 
tlements  and  letting  anyone  come  in  that  wanted  to?  A.  No,  sir.  I 
did  not  believe  that  was  the  fact. 

Q.  You  didn't  tell  them  that  the  leservation  might  he  taken 
away  from  them  at  any  time'  and  that  these  lands  could  be  thrown 
open  and  that  the  res('rvation  didn’t  mean  any  ownership  in  lands? 
A.  No,  sir. 

^*(J.  You  simply  t()ld  them  that  this  was  a  suit  to  take  away  half 
nf  their  lands,  to  h(‘  explicit,  did  you  not  Mr.  Howie?  A.  That  was 
one  thing  T  told  them  *  ♦  *  y  wanted  to  impress  them  with 

that  fact. 

Q.  .\nd  you  also  iin|>resse<l  them  with  the  fact  that  if  they  knew 

anything  which  might  confirm  these  deeds  that  they  would  lose 

these  lands,  did  von  not?  .\.  No,  that  was  not  mv  intention. 

•  • 

(|.  It  may  not  have  hecai  yemr  intention,  but  was  not  your  attitude 
and  conver,«ation  along  those  lines?  .\.  T  was  dealing  with  very 
honest  and  primitive  Indians  who  would  not  be  so  impressed;  one 
of  the  most  honest  of  the  Indian  tribes  of  anv  in  the  entire  coun¬ 
try.’’ 

t 

."^>06  While  I  was  talking,  the  interpreter  did  not  indicate  that 
the  Indians  did  not  undei*stand.  Both  intei7)reters  were  in¬ 
telligent  men. 

“Q.  And  thev  did  not  say  to  you.  or  make  anv  intimation  that 
ihe.'jc  men  could  not  understand  fully  what  was  intended  by  your 
rxT)lanation  of  a  deed?  |.\.  No,  sir.” 

This  was  also  true  of  the  power  of  attorney.  I  left  no  instruc¬ 
tions  with  the  superintendent  of  the  Indian  police  to  tell  Indians 
not  tf>  talk  with  white  men  about  this  case  but  I  left  instructions 
not  to  sign  anything  witlumt  conferen(*e  with  the  superintendent. 
It  was  in  Julv.  after  the  .\pril  meeting  at  Sells,  that  I  visited  Santa 
Bosa  where  there  were  oily  12  of  the  older  men.  T  think  this  suit 
was  instituted  in  1014.  1  iter  dismissed  and  instituted  again. 

“Q.  Well,  is  it  not  a  fact  that  some  of  these  Santa  Bosa  Indians, 
smne  f‘f  those  older  Indians  that  vou  found  did  know  at  or  about 
the  time  that  the  suit  was  instituted — that  there  was  such  a  suit? 
A.  Mr.  Thackerav  went,  to  Santa  Bosa  immediatelv  after  the  fii*st 
suit,  on  telegraphic  instructions  from  the  Indian  Bureau  and  he 
made  inquiry  there,  and  the  first  intimation  the  Indian  Department 
had  of  the  institution  of  this  suit - 

Q.  He  had  a  meeting  ,vith  35  Indians?  A.  I  couldn’t  state  as  to 
that. 

Q.  A^ou  have  read  hisltestimony,  have  you  not.  in  this  case?  .\. 
I  believe  I  did. 

Q.  A’^ou  have  real  al]  of  the  testimony  practically?  .\.  Yes, 
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My  efforts  were  not  directed  to  ascertaining  how  many  had  learned 
about  this  suit  after  it  was  instituted,  and  therefore  I  did  not  im¬ 
press  my  mind  with  that,  and  made  no  effort  to  ascertain  that. 

My  object  was  to  ascertain  who  knew  about  this  suit  before 
.S97  the  government  agency  started  the  inquiry-. 

Q.  Did  you  la.st  niglit  go  over  any  of  tlie  testimony  in  the 
case?  A.  Not  last  night;  no,  sir. 

Q.  When  did  you,  the  last  time?  A.  When  T  first  came  here. 

Q.  Then  all  vour  testimonv  in  which  you  have  testified  over  and 
over  again — and  I  af)])eal  to  the  record  in  ease  it  is  cTnillenged  that 
of  these  people,  scarcely  any  of  them  had  heard  of  the  suit,  or  the 
TTunter  transaction  until  yon  arrived  there  in  A])ril,  1018,  you  desire 
to  explain  that  yon  iiK'ant  hv  that  that  they  had  not  heard  anything 
of  the  suit  prior  to  its  institution?  .\.  Prior  to  the  time  the  gov¬ 
ernment  agents  began  the  incjuiry  and  ex])lained  to  them  that  this 
suit  had  been  instituted. 

Q.  Now,  even  at  th(‘  Sells  meeting  isn’t  it  a  fact  that  only  a  very 
few  had  ever  heard  of  the  suit — had  (‘ver  claimed  to  have  heard  of 
it.  even  from  the  government  ag(*nts?  A.  .At  the  Sells  meeting  T 
oidy  knew  what  was  interpreted  hack  to  me  by  the  interpreters  from 
the  occasional  T>erson  who  would  speak  nj).  AVe  would  ask  if  they 
knew  certain  things,  and  if  anyone  knew  of  those  things,  they  were 
supposed  to  .«peak,  and  in  certain  instances,  did  speak.  If  none 
did  speak,  we  took  it  as  a  negative. 

Q.  In  your  testimony.  1  think  you  said  two  or  three  times,  but 
T  don’t  remember  just  the  number,  no  one  had  heard  of  this  suit? 
.A.  AVe  made  inouirv  if  anyone  had  ever  heard  of  this,  that  and  the 
other  thing,  and  if  no  one  spoke  we  took  it  as  a  negative  response. 

Q.  Yon  do  know,  as  a  matter  of  fact,  that  Mr.  Thaekerav  went 
nrettv  well  over  the  Pa))ago  country  in  1014.  immediately  after  he 
heard  of  this  suit?  .\.  Mv  understanding  is  that  he  confined  his 
inoniries  to  the  Santa  Posa  Indians. 

Q.  .And  did  von.  or  not.  know  that  a  man  by  the  name  of  Santeo 
repeatedly  went  over  the  Papago  country  into  all  of  these  villages 
tc'lling  them  about  the  suit?  *  *  .\.  T  remember  that  man. 

hot  what  efforts  he  made  T  don't  remember  that.  T  talked  with  him 
myself.  T  remember  that.  He  is  (piite  an  intelligent  Papago. 


Rv  Mr.  Reid: 

Q.  That  von  are  ]H‘etty  wcdl  informed  of  the  fact  that  or  about 
the  time  that  this  suit  was  instituted,  or  very  shortly  there- 
:108  after,  that  manv.  or  at  least  several  people  made  investiga¬ 
tions  and  talked  to  the  Indians  about  it?  A.  Yes.  sir. 

Q.  .And  esrK'cially  wjis  that  tiaie  at  S^'ota  l\osa.  where  Mr.  Thack¬ 
eray  went  and  called  a  meeting?  .A.  AYs.  sir. 

Q.  And  told  them  that  this  suit  was  institnti'd  in  their  behalf? 
.\.  Yes,  sir. 

0.  Yon  never  have  luard,  have  von.  that  after  1014,  that  the 
Indians,  for  some  year.«i  repudiated  anything  about  this  suit,  did 
vou  ? 
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The  Court:  Did  wllat,  (’aptain? 

Mr.  Koid:  Hepudi}|ited  the  suit  or  made  any  effort  to  have  it 
stopped,  until  you  went  in  there? 

The  Witness:  Xo,  tliev  are  not  the  kind  of  Indians  to  take  in- 
itiative  aetion. 


(2-  Then  these  Indians  are  of  that  eharaeter,  that  they  do  not 

rush  around  and  tiive  information  freely - 

The  WitiK'ss:  Yes:*  they  are. 

(1.  And  are  th(*y  not  of  that  eharaet(*r  that  when  a  matter  aff‘eei> 
them  and  their  titles  advei-sely.  tlu‘y  close  up  like  a  elam.  and  do  not 
talk  at  all?  .V.  I  would  answc'r  that  hv  .siviim  that  that  is  the 

«  ft  *  ' 

Indian  disposition  in  uc'mral  eviuywhen*  and  the  more  primitive 
the  Indian  the  ^ri'ater  that  dis])osition.  *  *  * 

(^.  If  lh(*v  thou<iht  that  th(‘ir  knowledge  of  this  transaction  wouhl 
in  any  way  make  tlu'ir  enemi(‘s  strike*  aj»ainst  them  as  they  had  if 
pietuK'd  to  th(*m,  <lo  you  think  th(‘y  would  say  anyfhinu;  about  it? 
A.  Tlu.^e  Indians  are  without  desiun.  TIu'V  weuihl  tell  you  op(“nly 
and  frankly,  without  reuard  to  the  eons(*<|U(*nee  the  truth  as  they 
saw  it. 

(^.  You  were  there  w(*eks.  and  you  are  expi'it  enoimh  in  ethnology 
so  that  vou  can  analyze  tlu'ir  minds?  A.  1  have  weirked  for  ten 

ft  ft 

years  amon^  the  Indians. 

Q.  But  iu)t  10  years  anauiii  th(‘se  Indians?  A.  The  whole  race, 
their  minds  work  aloiur  the  same  lines.  That  has  heen  my  e.x- 
perienee. 

Q.  At  any  of  yom-  places  at  meeting,  or  at  any  time  you  were 
there,  did  vou  fiml  anv  Indian  that  had  known  of  this  Hunter  trans- 

ft  ft 

aetion.  havinu;  heard  of  it  prior  to  the  institution  of  the  suit?  .\. 
.\l>sr>lutely  no. 

(^.  None  of  them?  .\.  None  of  them:  m>  one. 

Q.  .lose  X.  Pahlf»  was  your  inter|)reter  and  was  with  you  con- 
stjmtlv.  was  he  not?  A.  Yes:  durinn  mv  tours  on  the  reservation. 

•  '  ft 

and  on  the*  re.^^ervation  proper. 

(^.  He  is  the*  most  intellijicnt  Indian  in  the  whole  country 
down  there,  is  he  not?  A.  1  would  sav  ves. 

•  ft 

Q.  Ami  he  knew  that  you  w(*re  trying  to  find  someone  who 
had  known  <tf  this  tran.'^aetion  prior  to  1014.  did  he  not?  A.  A"es. 
sir. 


(^.  And  don’t  you  know  that  he  knew  of  it  and  testified  that  he 
h(*ard  of  it  in  KUO?  A.  I  don’t  think  .Jose  X.  Pahlo  testified  to 
that.  Hush  Norris  knew  of  it  in  1010.  when  Brown  was  in  there. 

Q.  You  have  read  this  testimonv  of  .lose  X.  Pahlo.  have  vou  not? 
.\.  I  think  so. 

Q.  Dr>  you  rememh(*r  of  readinu;  this  (readin<>:). 

"Q.  Now.  eominir  to  this  suit  of  the  Pueblo  of  Santa  Uo.^ji  against 
the  Secretary  of  the  Interior,  when  was  it  you  first  heard  of  this 
suit.  Mr.  Pahlo?  A.  AYhen  .'iome  of  the  (rovernment  officials  told  us 
about  it. 

Q.  Can  you  tell  about  what  years  that  was? 
alonu,  about  1010.”  ♦  ♦  * 


A.  I  think  it  was 
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Q.  Hugli  Norris  was  witli  Brown  in  the  Indian  country  was  he 
not?  A.  So  lie  told  me — well,  T  don’t  know  about  being  in  the 
Indian  country.  He  interviewed  Brown,  as  I  understand,  at  Tucson. 
Brown  went  to  the  Indian  countr>"  by  himself. 

Q.  That  was  in  BllO,  was  it  not?  A.  I  think  so. 

(i.  And  Hugh  Norris  went  around  to  the  various  villages  and  told 
them  that  he  wanted  them  to  sign  a  power  of  authority,  to  bring 
suit,  did  he  not?  A.  No;  he  told  me  he  was  instructed  bv  the 
Indian  Agent  to  tell  them  not  to  do  that. 

Q.  Didn't  he  do  it?  A.  I  don't  know. 

Q.  Hugh  Norris  was  present  at  the  Sells  Meeting  as  one  of  the 
interpreters?  A.  Yes,  sir. 

Q.  He  never  disclosed  that  he  had  heard  anything  of  this?  A. 
The  suit  was  not  instituted  until  DU 4.  I  was  talking  about  the 
suit. 

Q.  Well,  about  the  Hunter  transaction?  A.  I  don’t  think  that 
Hugh  Norris  even  understood  anything  about  these  Hunter  deeds 
in  i(S(SO,  even  from  what  Brown  told  him. 

Q.  But  he  had  talked  to  Brown,  and  went  out  there  and  tried  to 
g(‘t  the  Indians  to  enter  into  a  new  contract,  did  he  not,  and  was 
not  sueces.sfnl?  A.  He  told  me  that  the  agent  told  him — that  the 
agent  had  instructed  him  not  to  have  anything  to  do  with  it,  and 
his  object  was  to  lead  Brown  out,  and  g(‘t  all  the  information  he 
could  about  Brown’s  object.  *  *  * 

400  Q.  Hugh  Norris  and  the  agent,  at  least,  knew  something 
about  the  Hunter  transaction  in  1010?  A.  Vaguely  some¬ 
thing  about  it. 

(^.  And  Mr.  Norris  never  di.^jclosed  tlaO  he  knew  anything  about  it 
in  April  when  yon  were  there?  A.  Oh;  yes,  he  told  me  that  he 
knew  about  it,  which  was  a  very  vague  sort  of  thing. 

(i.  Then  yon  want  to  correct  your  testimony  that  not  a  single 
Indian  had  licjird  anything  about  the  Hunter  transaction,  or  knew 
about  it  ])rior  to  the  institution  of  the  suit?  A.  Well.  Hugh  Norris, 
if  he  heard  of  the  transaction — that  is  of  this  transaction,  in  so  far 
as  Hugh  Norris  was  concerned - 

Q.  And  Jose  Pablo,  if  be  bad  heard  of  any  such  transaction  in 
1910.  he  never  disclosed  anything  to  yon  about  it?  A.  No,  sir, 
not  that  I  can  recall. 

Q.  Were  you  in  the  employ  of  the  Government  when  you  re- 
eeiv(‘(l  this  commission  to  go  down  into  the  Pa[)ago  country?  A. 
Yes,  sir. 

(J.  Yon  had  been  in  its  employ  up  to  that  time  for  some  time? 
.\.  Yes;  I  had  been  some  yeai*s  in  the  Indian  Depariment  at  that 
time. 

Q.  And  your  chief  employment  was  with  the  Oklahoma  and 
northern  Indians?  A.  Yes;  prior  to  that  time,  yes,  sir. 

Q.  You  had  not  l>een  in  Arizona  or  New  Mexico?  A.  No,  sir. 

Redirect  examination  by  Mr.  Fraser: 

‘‘Q.  Did  you  at  Los  Angeles  talk  to  Mr.  Martin,  or  to  anyone 
about  this  man  J.  S.  Brown? 


i>T:iiRT.n  '^a.n'Ta  arjHA  a.  a.  ffALL.  mrr.. 


T<*»  'vhi4‘li  plainrilf  ijonnii  imniaf^^rial : 

ii«'in  '‘r.KfAini»«! :  <*N’4*ppf.i4'in  n4:ir4*ii. 

■'•/.  hi  r.h4>  (»nv;\''»*^.ri4-»n  amt.Ii  .Vf;*  .Vraj^^in  rhar  you  th) 

y.'«*i4>ivlay .  rh,l  h,>  inf''jVTn  yjn  .vhar.  hi*  ha4l  il4in4*.  or  what.  h<^ 

hail  rak4>ri  wir.h  tv’i'.n’'!  r<-j  rha*  inr»*r(*?*r  I'ji*  haii  a4Mjiiii’(*il  fpr)ni  Hiintrr 

ii'm!  ti*4=-  ffiinr+^r  r)**ril54  * 

T'»  vha-h  rpii^yriiai  piamf.i.'f  .a'l  rh*^  'Xpoan*!  IrTf^l^^vanr. 

: iViroaij^rial.  ji'mI  htoiii^av"*  i-h'Oi'rwin  .  •-:trt^pfion  nor-^i. 

A  A  h«^  <  h<‘l 

<  1.  VV  har  'Ik-!  h«-*-  vov:  '* 

Pfl  To  >vhirh  '•  if'-ytion  piainriT  ohj-^-oreii  on  r.hi*  oTounii?  that 
ir.  ''1.(1  not  fc'-n  1  f.o  any  or'  thr  :q  rht;  and  l? 

i^ririr<^*lv  an-l  pnivly  I'c'-ar-av.  or/;*^fti(}n  ov*^rT’iI*^L 

A  Ff(f-  rolrl  rno  rh;  r  h-'*  ron.-KUpM  rhar.  owneii  a  rhr»^!:oiirth:? 
.n;-orf-''t.  ir.  fho  lin-'livi  h-tl  on^•-halr'  which  he  piipr:h;.ijeil  !:'r*>m 

Vfp  ffiinrci*  .n  rho-f-  h^  .  rhar.  ir  wa-  an  indivitiiial  owneriship. 
Thar,  he  ha-'i  forrra'-fi  t  nhicare.  ^Jk:.n^'  unit.-  a.-  a  ba.-i-.  ha«i 

lO'  en  iini*>»  -o  r.,  -f-^^-ak.  to  the  Pap-a.i£'>-.  rornpararively  t'ew  of 
"he  ohlep  f’ap-a  v^.-  .<  F>i*i*lL-h  A  lariier  perr-f-ntaife  of  I'he  voim-jer 

Iri'-lian-'  F.rio'ti.4h 

The  oilier  orie--  an*  e^inflne*]  fo  a  few*  dozen  wor*L-.  I  don't  be¬ 
lieve  {  fourid  or.e  old  Iridn»rj  who  eould  -f^rak  Finjili-h  at  all.  Prol*- 
>»hlv  Ff  ’i;.d»  .Norr.-  ^jrl  Iriduin.  w  ho  arrendc-^l  rhe  F'reebyterian  >^4  hixd 

the  /»ifi4-t  who  4'd  dd  -r-^ak  Finirli-h. 

I 

Kxarriiriatiorj  :,y  the  Court 

Indian  Oa.-i-  or  .^eil^  i-  j.'i  nuh--  dirfxtly  south  of  the  Santa  Rosa 
(ooiip  .\t  .^'anta  ICo- j  the  ^io^errirnent  SoFkxjI  House  is  at  Kiachee- 
rnuek  'I  fie  i<  a-on  Inrlian  Oa.-i.-  or  Sells  wa.s  selected  as  the  place 
of  the  r^|eet^n^  u'a-  f.eeaii-e  it  vv;i.-  considered  the  headquarters  of 
the  Inrlian  r,Hi»ial-  t  ir-re.  Tlteie  were  one  or  two  buildings  there 
anrj  -r,iiir.  jii  the  f ra  r-e  r,f  ef>n.-t riict iriFi  to  be  rxeupied  as  head- 
'jiiarfri-  for  tla*  I’apigo  Indian  Agency.  They  had  a  }>hysician 
thr-rr-.  a  -r'hr»r,I  trar  la  .  atul  a  farmer  and  .-tr>ckinan.  Hugh  Norris 
!-•  af»<*iif  ."u,  I  think.  lie  -poke  Knglish  Huently.  Jose  Pablo  was 
*»nr*  <»f  oiir  int<  r|»reti*i  •  ami  al.-^i  lingli.^h  thieiitly. 

(/  One  or  two  of  t'aptain  Rei*!'.-  rjucstioiis  to  you  on  cross  e.\- 
aminatlrui  tr»r»k  the  foim.  a.-  I  remember — ami  it  may  well  he  justified 
hv  xomr-  r-arlir  r  te.-tin lony  of  your.'^  on  the  .<taml  here — hut  one  or 
furi  <»f  his  <jiieytions  went  upon  the  theory  that  you  were  engaged  in 
this  inv<  stigiiliOn,  and  others  ah'^o  a.*^soeiated  in  the  same  in- 
M»'J  ‘juirv,  laul.  in  opening  u|>  the  subject  to  the  Indians  told  them 
thill  this  suit  that  we  are  now  trying,  was  designated  to 
takr*  their  lamls  awa  ►  from  them.  Was  that  statement  made,  is 
that  correct?  A.  \N'<'  endeavored  to  explain  as  best  we  could  the 
fact.M.  and  after  we  lad  staled  everything  in  connection  with  the 
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deeds  and  this  unit  and  all,  we  did  tell  them  that  our  conclusion  was 
that  that  would  l)e  the  effect. 

Q.  Well,  then,  as  1  understand  you,  you  tied  to  this  suit,  so  to 
si>oak, — the  Hunter  deeds,  and  the  jmwer  of  attorney  and  the  con- 
tiact  of  sale  made  by  Hunter  to  Martin,  and  takinpj  them  altoi>ethor, 
you  formed  the  belief  that  it  was  the  opinion  of  the  (lovernment 
that  the  object  of  it  was  to  get  a  certain  proportion  of  the  lands  away 
from  them:  is  that  it?  A.  Yes;  T  believe  that  that  was  about  tin* 
statement  made. 

(^.  And  can  you  tell  me.  Mr.  Howie,  approximately,  what  is  thi' 
rra  that  may  he  said  to  he  covered  by  the  grou))  of  villages  wliich 
you  have  stat(‘d,  as  1  undei’stand,  that  were  known  as  the  Santa 
liosa  A'illages?  Probably  4  or  7^  miles. 

S«piare  miles?  A.  Well,  as  a  scpiare,  probably  r>  miles  each 
way.  'Phat  would  embrace  all  their  fields.  The  present  name  of 
Indian  Oasis  is  Sells. 

K.  I.  Baldwin  was  called  as  a  witness  on  behalf  of  defendants 

and  after  being  dnlv  sworn  was  examined  and  testified  as  follows: 

•  « 

Oirect/o/j  examination  bv  Mr.  Fraser: 

x. 

F.  1.  Baldwin  is  my  name.  I  reside  at  d47  Tennessee  .Vveniu'. 
W’ashington.  I  am  Chief  Clerk  of  the  Homestead  Division  of  the 
Oeneral  Land  Office,  Department  of  the  Interior,  and  have  been  such 
for  about  one  vear.  1  have  been  connected  with  the  office 
lOil  since  004.  1  am  familiar  with  the  vai’ions  forms  ns(*d  by 

lh(‘  office  in  the  disposal  of  public  lands. 

Whereupon  defendants  introduced  in  evidence  lOxhibils  Nos. 
4t>,  47.  4S.  40.  50,  which  exhibits  collectively  are  forms  of  the 
(Jencral  Land  Office  in  use  at  present  under  the  Homestead.  Kn- 
larged  Homestead  and  Desert  Land  Entry  Acts  and  introduced  for 
the  purpose  designated  by  counsel  for  defendants,  viz:  That  in  each 
of  the.«e  forms  the  apf4icant  is  obliged  to  swear  ‘‘That  the  land  is 
iu)t  occupied  and  improved  by  any  Indian.” 

The  Court :  I  am  not  sure  what  issue  this  is  directe<l  to. 

To  the  introduction  of  which  the  j)laintiff‘  objects  on  the  ground 
that  they  are  immaterial  and  their  introduction  will  encumber  the 
record  foi- so  little  evidence.  Objection  overruled:  exception  noted. 

“ — .  For  the  purpose  of  reference,  Mr.  Baldwin  will  you  kindly 
refer  to  the  dates  and  volumes  and  page  of  the  Land  Office  decisions, 
in  which  the  circular  I  have  just  mentioned  is  found?  A.  It  is 
found  in  (>  L.  D.  fi41.  And  there  is  no  reference  made  here  to 

]..  D.  ])age  371. 

Q.  And  what  is  the  date  of  the  second  one  that  you  have  just 
mentioned?  A.  That  is  a  circular  issued  hv  the  then  Commissioner, 
under  date  of  May  31,  1884,  approved  by  the  Secretary  of  the  In¬ 
terior  on  the  same  date. 
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Q.  And  what  is  tlio  date  of  the  eireular  that  you  are  now  looking 
at. — tlie  reissue  of  the  former  circular?  A.  Oct.  27,  1887. 

(’ross-e.\am illation  bv  Mr.  Keid: 

You  will  notice  that  the  phrase  that  is  referred  to  is  ‘‘That  the 
land  is  not  occu|»icd  ami  iin|»roved  hv  any  Indian.’*  Do  you  know 
whether  you  interpret  that  to  im‘an  that  it  must  be  improved  land 
which  an  Indian  actually  has  improved  and  occupied?  A.  It 
404  has  been  intc4pretc<l  to  mean  if  they  put  improvements  of 
anv  value  on  it. 

A 

(^.  Then  if  the  Imlians  mt*rcly  claim  grazing  lands  by  occupancy, 
and  have  never  improved  the  land,  (‘ithcr  by  a  fence,  or  ditch,  or 
touching  it.  even,  this  phrase  hen*  would  not  apply  to  that?  A. 
Well.  I  believe  that  would  he  calh'd  occupancy. 

That  is.  it  would  not  he  cjdlcil  improved,  would  it?  A.  Well, 
possibly  not. 

().  And  the  word  “ami**  is  us(*d  instead  of  the  word  “or.”  “and”  is 
used  in  all  tlu*  blanks.  I  believe?  .A.  Yes,  .«ir. 

Mr.  Itcid:  We  renew  our  objection,  and  ask  that  the  testimony  be 
stricken. 


Kedirect  examination  hv  Mr.  Fraser: 

t 

(^.  What  is  the  const luct ion  actually  put  on  that  phi*ase  by  the 
( lenei'jd  hand  Oflice? 

Mr.  Keid:  We  object  to  that.  That  is  for  the  Court  to  put  the  con- 
strm'tion  on  it,  ami  not  the  witness. 

.Mr.  Fras(‘r:  But  y(m  have  just  asked  for  the  construction.  I  am 
asking  what  the  hand  Office  actually  does,  supposing  the  Indian  is 
shown  to  have  occupied  the  land,  and  not  actually  improved  it. 

.\.  1  think  the  interpretation  of  it  is  any  improvement,  however 
slight.  f>r  howev(*r  little  value  as  an  im]u*ovement. 

(h  I  ask  your  attention  to  the  language  of  this  circular  of  Oct.  20. 
1S87.  as  f(»llows: 

‘‘You.  (that  is  the  registers  and  receivers  and  surveyoi*s-general ) 
are  enjoim*d  and  commanded  to  strictly  obey  and  follow  the  instruc¬ 
tions  of  the  above  circular,  and  to  permit  no  entries  uf)on  the  lands 
in  the  posse.^sion  and  occupation  and  use  of  Indian  inhabitants,  or 
coveri'd  hv  their  homes  and  iiufu’ovements,  and  you  will  exercise 
t‘very  care  and  precaution  to  prevent  the  inadvertent  allowance  of 

anv  such  entries.” 

« 

(h  Does  that  ex]>ress  the  present  usage  of  the  Department  in  that 
regard?  A.  Yes.  sir. 
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Kccross-examination  bv  Mr.  Reid: 

Q.  When  you  have  designated  a  country  as  open  to  Homestead 
entry,  and  your  office  has  notified  the  register  and  receiver  in 
405  charge  of  that  particular  country  and  the  lands  are  subject 
to  entry,  who  has  charge  of  that  part  of  the  departmental 
work  that  determines  whether  the  land  is  actually  occupied  and  im¬ 
proved  by  the  Indian  or  not?  A.  Why,  the  application  is  filed  in 
what  we  call  the  local  office,  on  one  of  these  blanks  which  is  sub¬ 
scribed  and  sworn  to  before  the  proper  office.  Primarily  it  is  their 
business  to  see  that  paper  is  /,s‘  complete.  They  transmit  it  with  their 
monthly  returns  to  the  General  Land  Office  here,  and  they  have 
clerks  who  are  designated  to  review  these  and  see  that  there  is  noth¬ 
ing  missing  or  lacking. 

Q.  Well,  is  there  anyone  who  goes  upon  the  land  for  the  depart¬ 
ment  to  determine  whether  this  affidavit  is  true  or  false  relative  to 
the  land  being  occupied  by  Indians?  A.  There  is  if  that  question  is 
raised,  we  have  a  held  service,  and  have  !«pecial  agents  and  when  that 
([uestion  is  raised  they  go  and  make  an  actual  field  investigation. 

(L  And  if  no  one  raised  the  question,  this  is  presumed  to  be  all 
true,  and  the  entry  is  allowed?  A.  Yes,  sir.  If  some  one  brings  a 
private  contest  after  the  allowance  of  an  entry,  he  may  contest  it. 

(L  You  do  not,  from  your  office,  or  from  the  register’s  or  receiver’s 
office  attempt  to  designate  in  advance  what  is  Indian  land,  and  im- 
pi’oved  Indian  land  or  othcrwi.se,  except  as  to  the  reservations  them¬ 
selves?  A.  No. 

(L  And  the  lands  even  though  occupied  by  Indians  and  improved 
by  them,  outside  of  the  reservations  and  confirmed  land  grants,  are 
subject  to  entry,  with  this  ])rovision,  however,  that  the  entryman  must 
make  affidavit  that  the  Indians  do  not  occuj)y  them  or  have  an  im¬ 
provement  there?  A.  Well,  I  suppose  you  might  say,  generally 
speaking,  that  is  true;  but  there  are  so  many  other  sources  of  land, 
other  than  you  mentioned,  subject  to  entry,  and  various  kinds  of 
withdrawals  and  so  on. 

Examination  bv  the  Court : 

(J.  Have  there  been  any,  to  your  knowledge  where  patents  have 
been  i.^sued  to  specific  parcels  of  land,  in  a  country  over  which  the 
Indians  graze  their  cattle  and  do  roam,  assuming  now  that  there  is 
no  other  exceptions  or  objection,  to  the  land  being  entered. 
40<)  A.  Well  I  am  not  competent  to  assume  that.  There  has  none 
come  under  mv  observation. 

Q.  Now  I  notice  in  this  jiaragraph  to  which  Mr.  Fraser  called  your 
attention  there  is  a  slight  but  nevertheless  possible  significant  change 
in  the  jthraseology  from  the  form  itself.  The  form  itself  ends  up  in 
the  conjunctive,  “occui)alion  and  improvement you  remember  that, 
do  voii  not?  A.  Yes,  sir. 

(^.  That  connects  by  language  in  tlie  conjunctive?  A.  Yes.  sir. 

(L  Tlie  language  here  .«eems  to  be  in  the  oj)posite  form,  disjunctive, 
‘‘l>ossession,  occuj)ation  or  use  of,  or  covered  by  their  homes,  or  im- 
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“I  have  the  honor  to  submit  the  following,  to-wit:  Capt.  Ascen¬ 
sion  Kios,  acting  interpreter  called  upon  me  last  week.” 

That  is  all  I  wanted  to  show,  that  Capt.  Ascension  Rios  was  act¬ 
ing  interpreter.  Then  I  have  another  letter  from  John  Wasson, 
U.  S.  Surveyor  General  at  Tucson,  Ariz.,  to  the  U.  S.  Indian  Agent 
at  Pima  Agency,  Arizona,  dated  May  26,  1881.  lie  relates  that 
delegation  of  Papagos  called  upon  him,  and  then  continues  to  say 
(reading)  : 

“They  were  accompanied  by  Mrs.  Teodora  Varela  de  (Troiel) 
Trail,  a  daughter  of  a  Papago  chief.  This  woman  is  intelligent, 
well  vei’scd  in  Papago  history  and  seems  to  possess  the  entire  con¬ 
fidence  of  the  aforenamed  chiefs  and  assistants.  Together  and 
through  the  translator  and  inter])retcr  of  this  office,  they  made  the 
following  representations  to  me,  and  they  believing  I  possess  the 
power,  insisted  that  I  should  take  action  thereon.” 

‘T  have  another  document,  which  purports  to  be  a  certificate  of 
J.  II.  Stout,  V.  S.  Indian  Agent,  to  the  pay-roll  of  the  Pima  Agency, 
dated  Oct.  12,  1878,  which  certificate  shows  that  Ascension  was  in¬ 
terpreter  for  the  Papagos  at  that  date.  I  have  a  document  headed 
“l)ej)artment  of  the  Interior,  Office  of  Indian  Affairs,  Washington, 
Jan.  13,  1885,”  which  reads  as  follows  (reading) : 

“Col.  Hunter. 

Dear  Sir: 

The  powers  of  attorney  empowering  you  to  act  for  the  Papago 
Indians  of  Arizona  are  executed  in  accordance  with  custom  and 
usage  and  are  authority  for  you  to  represent  the  interest  therein 
designated. 

E.  L.  ste\h:ns, 

Chief  Clerk. 

Mr.  Fraser:  1  object  to  that,  as  incompetent,  irrelevant  and 
immaterial,  in  that  it  relates  to  things  after  the  transactions  named, 
and  does  not  identify  the  power  of  attorney  in  question,  and  at 
best  only  amounts  to  saying  that  they  are  in  due  legal  form. 

The  Court:  I  will  let  it  in,  as  a  part  of  the  correspondence. 

Mr.  hVaser:  I  ask  to  have  an  exception  to  your  Honor’s  ruling. 

The  Court:  Yes;  the  exception  may  be  noted. 

“Next  we  will  offer  a  document  headed,  “Department  of 
409  the  Interior,  General  Land  Office,  Washington,  D.  C.,  Feb. 

17,  1881,’  which  reads  as  follows: 

“Register  and  Receiver, 

IJorence,  Arizona. 

Gentlemen  : 

♦  *  *  As  a  matter  of  fact  Congress  has  never  confirmed  any 

claim  that  has  been  presented  to  the  Surveyor  General  under  the 


276 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEcS". 


law  and  instructions  referred  to  unless  a  "rant  from  the  former  Gov¬ 
ernment  was  estal)lislKKl,  except  in  the  ease  of  a  city  or  town  found 
to  l)e  in  exi.stence  when  the  United  iStates  took  possession  of  the 
territory,  when  a  grant  was  presumed. 

\crv  respectfullv, 

(Signed)  ‘  .1.  A.  WILLIAMSON, 

Commissioner. 


“And  next,  vour  Honor,  I  wi.'«h  to  introduce  extracts  from  a 
* 

letter  hy  A.  B.  Ludlam,  Agent  at  Lima  Agency,  to  the  Commis¬ 
sioner  of  Indian  Affairs  at  Washington,  1).  C.,  dated  Dec.  3,  ISSO. 
This  letter  seems  to  Ik'  a  repoil  concerning  the  Papagos,  and  says 
(reading)  : 

“Ascension  the  former  interpreter,  has  made  a])plication  to  he 
reinstated  and  also  that  he  inav  have  pav  from  the  1st  of  .lulv,  1880.’’ 

^  1  «■  ^  f 


“I  next  wisli  to  olYer  extracts  from  a  letter  written  bv  the  De- 
partmeiit  of  the  Interior,  General  Land  Ollicc,  signed  by  I).  K. 
Parrott,  Acting  Assi.stant  Commissioner  of  the  General  Land  Otlice, 
as  follows  (reading) : 

“I  find  that  as  far  iiack  as  Feb.  19,  1903,  Polx'rt  F.  Hunter  filed 
in  the  l)e]>artmont  a  eommimication  stating  that  title  to  all  that 
portion  of  Arizona  bounded  on  the  north  by  the  Gila  River,  on 
the  east  by  the  Santa  Cruz  River,  on  the  south  by  the  boundary 
line  between  the  U.  S.  and  Mexico,  and  one  the  west  bv  the  Col- 

'  V 

orado  River  belonged  to  and  was  vested  in  the  Papago  Indians.” 

Testimony  of  James  Ainsa  on  Behalf  of  Defendant. 

Pursuant  to  written  sti[uilation  made  and  entered  into  hy  the 
plaintift’  and  defendant,  through  their  respective  attorneys,  the 
deposition  of  James  Ainsa  was  taken  January  14,  1920,  in  the 
Citv  and  Countv  of  San  Francisco,  State  of  California,  before  J.  1). 
Brown,  a  qualifie<l  Notary  Public,  and  after  being  duly  sworn  the 
witness  testified  as  follows: 


410  Direct  examination  bv  Mr.  Fraser: 

Mv  name  is  James  Ainsa.  At  Tucson  I  used  to  sign  my  name 
Santiago  Ainsa;  was  born  in  1840.  I  reside  at  3937  Scott  Street, 
San  Francisco.  I  am  an  attornev.  In  1880  I  resided  in  Tucson, 
Arizona,  and  was  known  there  as  Santiago  Ainsa — then  I  was  an 
attorney  and  notary  public.  I  recall  in  Decemlier,  1880,  the  taking 
of  a  series  of  acknowledgments  of  Papago  Indians  to  deeds  pur- 
jiorting  to  convev  an  interest  in  lands  located  in  Pima  County,  Ari¬ 
zona,  to  Robert  F.  Hunter,  'frustee.  I  was  called  in  by  Bishop  Sal- 
pointe  and  he  introduced  me  to  Mr.  Hunter,  saying  that  he  came 
from  the  Catholic  Missionary  Society,  or  something  like  that,  in 
Washington,  for  the  .])ur])Ose  of  arranging  something  with  the  In¬ 
dians  to  protect  their  interest  in  the  lands  they  had  and  they  wanted 
me  as  a  notary  public  to  certify  to  the  deeds  or  instruments  that  were 
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to  1)0  made.  Mr.  Hunter  tlien  told  me  about  the  same  thing  and  said 
as  it  was  for  the  benefit  of  the  Indians  and  for  the  church  in  part, 
asked  me  to  act  and  not  to  charge  for  the  value  of  the  notarial  cer¬ 
tificates,  which  I  agreed  to  do.  Then  there  was  a  room  full  of  In¬ 
dians.  Mr.  Hunter  was  at  this  inten  iew  between  me  and  the  Bishop. 
The  Bishop  came  in  and  he  explained  to  them,  then  he  retired.  I 
never  saw  the  Bishop  after  that  in  the  entire  transaction. 

“Q.  At  this  first  interview  were  there  present  just  you,  the 
Bishop  and  Mr.  Hunter,  or  were  the  Indians  also  present?  "A.  Well, 
a  number  of  them  because  there  were  two  rooms  and  in  one  room 
was  a  lot  of  them  and  in  the  next  room  there  was  another  lot  of 
them. 

Q.  Where  did  all  this  happen?  A.  At  the  residence  of  the 
Bishop.” 

This  took  place  in  Tucson.  Then  there  came  in  a  woman  by  the 

name  of  Tcodora  Tyrol — I  forget  the  name — she  was  married  to  a 

derman — she  was  a  Mexican  woman,  but  a  Papago  and  she  acted  as 

interpreter.  Then  Mr.  Hunter  presented  me  a  deed  and 

411  some  of  the  Papagos  talked  with  the  woman — what  they 

said  I  don’t  kiu>w — I  don’t  know  Papago  but  she  spoke  Sjian- 

ish  and  translated  Spani.^h  and  the  Pajiago  then  said  he  agreed  to  sign 

and  he  made  his  cross  and  1  signed,  1  certified  to  it  and  then  there 

was  witnesses,  one  was  Mr.  Tullv,  another  was  Mr.  Oonlev — I  am 

* 

not  certain  about  the  names  but  I  think  Cronley  or  something  like 
that — another  witness  was  Mr.  Beaird,  an  undertaker,  who  lived 
next  to  the  Bishop,  and  so  with  each  one  of  the  deeds  sometime^; 
some  of  the5=ie  men  acted  as  witnesses,  sometimes  others — I  cannot 
remember  which  it  was  in  any  particular  cases — I  remember  twice 
going  to  the  Bishop’s  to  sign  deeds  different  days  but  it  seems  some 
others  were  execute<l  at  San  Xavier  del  Bac.  I  have  no  recollection 
of  that  but  it  mu.st  have  been  so  if  the  deeds — if  I  saw  the  deeds  1 
could  tell  you  but  not  from  memory’.  It  is  40  years  ago  and  hard  to 
remember.  The  Bishop  was  not  present  when  I  took  these  acknowl¬ 
edgments.  I  am  a  Catholic.  The  Indians  looked  upon  the  Bishop 
as  a  friend  and  protector.  All  the  Indians  were  more  or  IcSvS  Cath¬ 
olics  and  they  were  influenced  a  good  deal,  by  the  Priests  and  the 
Bishop  who  was  the  head  of  all  the  Catholic.s.  Because  the  Bishop 
had  introduced  me  to  this  man  Hunter  and  explained  to  me 
a  Catholic,  I  had  ab.^olutc  faith  of  the  fairness  of  the  man.  I  was 
influenced  as  much  as  the  Papagos  in  this  case.  Mr.  Hunter  was 
pre.sent  in  the  room  when  I  was  taking  the  acknowledgments.  After 
this  thing  Mr.  Hunter  had  nothing  more  to  do  with  it — it  wa^ 
the  interpreter  that  interpreted  it  into  some  other  language.  Mr. 
Hunter  did  not  ask  the  interpreter  to  interpret  anything  to  the 
Indians  in  my  pre.«ence.  It  was  all  understood  I  suppose.  It  was 
])a.ssed  to  me  and  it  did  not  take  me  very  long  because  there  was  no 
controversy.  I  could  not  tell  what  they  were  saying,  you  know,  hut 
the  woman  pretended  to  interpret.  I  took  it  for  granted  that  she 
interf)rcted  it.  The  Indians  came  in  there  and  sa?AS  "b/c*?”;  si.  .«i. 
They  snoke  a  few  Spanish  words  and  they  made  their  cross.  I  don’t 
remember  that  Mr.  Hunter  asked  the  interpreter  to  intei-pret 
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412  anything  as  to  wliat  the  deetls  were  about.  The  deeds  and 
everything  wen  drawn  up.  1  saw  each  Indian  make  his 
mark.  I  think  I  signed  the  Indian’s  name — the  deeds  will  tell  you. 
The  Indians  told  me  w  lieh  name  to  sign  in  each  case,  that  is  to  stiy, 
the  Indian  gave  me  the  name  l>ecause  you  must  understand  that  those 
Indians  have  two  name's — one  name  they  use  when  they  sjx'ak  to 
civilized  people  and  alnother  name  to  their  own  countrymen.  1 
suppose  some  of  them  gave  me  their  true  or  tribal  name,  others  their 
Spanish  name. 

“(h  Now  I  hand  y  )u  for  your  inspection  an  instrument  pur¬ 
porting  to  have  l>een  executed  bv  Luis,  Captain  of  the  village  or 
Tuehlo  of  Santa  Kosii  a  id  purfiortlng  to  convey  to  Robert  F.  Hunter, 
Trustee,  an  undivided  'half  interest  of  the  lands,  grants  and  privi- 
l(‘ges  owned  hy  sai<l  village  of  Santa  Kosii,  followeil  hy  a  description 
of  those  lands  and  grants  purfiorting  to  be  signed  by  Luis  by  liis 
mark  and  witnessed  hvlR.  R.  Tullv  and  S.  Ainsa  and  acknowledgevl 
hy  Santiago  Ainsa.  This  instrument  also  ajipears  to  have  been 
recorded  on  June  2.  HU 4.  in  Rook  of  Heeds  No.  50,  page  488  in  the 
Otlice  of  the  Recorder  of  Pima  County,  Arizona.  Now  after  ex¬ 
amining  that  deed,  M  *.  Ain.sa,  can  you  state  whether  you  are  the 
Santiago  Ain.'^a  who  t,>ok  the  acknowledgment  as  notarv  public? 
A.  Yes,  and  I  am  als^  the  Santiago  Ainsa  who  signed  the  instru¬ 
ment  as  a  witness.” 

Whereupon  said  dee  1  was  introduced  in  evidence  as  Defendants’ 
Exhibit  1,  reading  as  ollows,  to  wit: 

This  instrument,  made  by  and  between  Luis,  Captain  of  the 
village  of  pueblo  of  Sar  ta  Rosa,  in  the  territory’  of  Arizona,  for  him¬ 
self  and  the  in  lahitants  of  said  village  and  the  villages  of 
418  Aitij,  Semilla-f|  lemada  and  Chaquima,  of  the  first  part  and 
RoWrt  F.  Hunt  r,  Trustee,  of  Washington,  District  of  Colum¬ 
bia.  of  the  second  part 

Witnesseth :  That  for  and  in  consideration  of  the  sum  of  one 
dollar,  lawful  money  ol  the  United  States,  to  said  party  of  the  first 
part  hv  said  [lartv  of  thle  second  part  in  hand  paid,  and  certain  other 
valuable  and  suflicient  [considerations  from  said  party  of  the  second 
part  to  .«aid  partv  of  t  le  first  part,  moving,  said  party  of  the  fir.st 
part,  the  true  and  lawf  ul  owners  of  certain  grants  and  tracts  of  land 
situate  in  the  Territon  of  Arizona  and  described  as  follows,  to-wit : 
Being  the  lands,  grants  and  privileges  owned  hv  said  village  of  Santa 
Rosa  and  more  s])ecificflly  determined  by  the  location  of  said  village 
— commencing  at  a  po  nt  known  as  Kahitque.  (Papa go  language) 
Mountain  Logia  Plain — thence  running  south  to  Omoka.  a  dis¬ 
tance  of  twenty-four  (24)  miles — thence  from  Okoma  running  west 
to  Mesealero.  a  distance  of  twentv-four  (24)  mile.s — thence  from 
Mesealero.  running  nor  h  to  Sierra  Caheza  a  distance  of  thirty  (80) 
miles — thence  east  to  the  point  of  beginning,  Kabitque.  a  distance  of 
thirtv  (80)  miles — anrl  containing  Seven  Hundred  and  Twenty 
(720)  square  miles,  more  or  less — and  being  the  lands  owned  hv 
said  village  at  the  datd  of  the  cession  of  the  Territory’  of  Arizona 
to  the  United  States.  Do  hereby  quit-claim  and  release,  grant,  bar- 
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gain  and  sell  and  convey  to  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  the  undivided  one-half  of  all  said  grants  and  tracts 
of  land,  together  with  all  and  singular,  the  hereditaments  and  ap¬ 
purtenances  thereunto  belonging  or  in  anywise  appertaining,  and 
the  rents,  issues,  privileges,  easements,  licenses  and  prescriptions 
thereof,  and  all  the  estate,  right,  title  and  interest,  claim  and  de¬ 
mand  whatsover  of  said  parties  of  the  first  part,  either  in  law  or 
equity,  in  and  to  said  premises.  The  fields  under  cultivation  at  the 
date  hereof  being  excepted. 

414  To  have  and  to  hold  the  same  unto  the  said  party  of  the 
second  part,  in  trust,  his  heii*s  and  asvsigns,  forever;  and  to 

give  legal  force  and  etteet  to  an  argument  in  writing  made  and  en¬ 
tered  into  by  and  between  said - and - at on 

the  —  day  of - ,  A.  1).  188-. 

And  the  said  Luis,  party  of  the  first  part,  for  himself  and  said 
inhabitants  does  hereby  covenant  and  agree  with  said  party  of  the 
second  part,  his  heirs  and  assigns,  that  at  the  time  of  the  execution 
of  this  instrument  tliey  are  well  seized  of  the  above  described  prem¬ 
ises,  as  of  absolute  and  indefeasible  title  and  estate  in  fee  simple,  and 
have  good  right  and  ample  and  lawful  authority  to  convey  the 
same  in  manner  and  form  aforesaid;  and  that  the  same  are  free  and 
clear  from,  all  and  singular,  any  incumbrance  or  lien,  whatsoever, 
by  reason  of  any  former  or  other  conveyance,  alienation  or  disposi¬ 
tion  whatsoever;  and  that  on  demand  of  said  party  of  the  second 
part,  said  parties  of  the  first  part  will  make,  all  and  singular,  such 
other  conveyances,  deeds  and  instruments  in  writing,  with  respect 
to  the  said  grants  and  tracts  of  land  hereby  conveyed,  as  may  be  re¬ 
quired  by  said  party  of  the  second  part  to  separate  and  distinguish 
the  same  from  all  other  land  to  whomsoever  belonging;  and  to  com¬ 
plete  and  perfect  the  title  of  the  said  party  of  the  second  part  to  the 
same. 

In  witness  whereof,  the  said  parties  of  the  first  part  have  hereunto 
subscribed  their  names  and  affixed  their  seal  of  office  at  San  Xavier 
del  Bac,  Arizona,  this  eighth  day  of  December  in  the  year  of  our 
Lord,  one  thousand,  eight  hundred  and  eighty. 

(his  —  mark)  LUIS,  [seal.] 

Witnesses  to  mark: 

P.  R.  TULLY. 

S.  AINSA. 

415  Territory  of  Arizona, 

County  of  Pima,  ss: 

On  this  ninth  day  of  December,  A.  D.  One  Thousand  Eight  Hun¬ 
dred  and  Eighty  before  me  Santiago  Ainsa,  a  Notary  Public  in  and 
for  the  County  of  Pima,  personally  appeared  Luis,  whose  name 
is  subscribed  to  the  annexed  instrument  as  the  party  thereto 
known  to  be  the  f)erson  desciil  ed  in  and  who  executed  the 
said  anne.xed  instrument  as  the  party  thereto,  and  who  duly  acknowl¬ 
edged  to  me  that  he  executed  the  same  freely  and  voluntarily,  and 
for  the  uses  and  purposes  therein  mentioned. 
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In  witness  whereof,  I  have  hereunto  set  niy  hand  and  affixed  my 
oflieial  seal  the  dav  and  vear  in  this  certificate  first  above  written. 

SANTIAGO  AINSA, 

Xotary  Public. 

(The  Recorders’  Certificates  indicate  that  said  deed  was  recorded 
at  tlie  re(jiie.«t  of  C.  H.  Giiittard,  in  Pima  County,  Arizona  on  June 
2,  lhl4  and  in  Pinal  County,  Arizona,  on  June  8,  1914.) 

Mr.  Ainsa,  I  will  ask  your  attention  to  the  following  deeds: 
First,  a  deed  purj)orting  to  le  made  by  Jose  Maria  Ochoa.  Head 
(’hief  or  (  a|>tain  of  the  Papagos  (Seventeen  Villages)  of  Arizona 
and  acting  as  (  aptain  of  the  Papago  village  of  Coyote,  Arizona  Ter¬ 
ritory  and  purported  tf)  convey  an  undivided  half  interest  in  the 
lands  or  grants  IxJonging  to  and  owned  by  sai<l  village,  describing 
the  n),  to  Robert  F.  Hunter.  Trustee.  Please  examine  this  deed  and 
state  whether  vou  are  the  S.  Ainsa  whose  name  is  attached  to  it  as  a 
witness.  A.  I  signed  as  a  witness  and  verified  it  as  a  notary. 

Is  this  also  your  name  “Santiago  Ainsa*'  who  api)ears  as  the 
notary  pubic  in  the  acknowedgment ?  A.  Yes,  sir,  hut  I  say  tliis. 

that  when  these  deeds  were  executed  I  never  rea<l  them  except- 
4  lb  ing  the  hea<ling,  the  ])arties  and  a  general  description.  1 
did  not  ]>ut  in  the  description  of  land  in  Arizona,  so  and  so. 
d(‘seiihing  the  land  there.  1  did  not.  I  only  certified  to  the  thing 
and  took  note  in  mv  notarial  record  book,  ♦  *  * 

Next  1  show  you  a  deed  from  Jo.<e  Maria  Ochoa.  Head  (Jiief 
and  Ca]>tain  of  .seventeen  villages  of  Papago  Indians,  citizens  of  the 
Fnited  States,  and  Miguel,  C’aptain  of  the  village  or  pueblo  f)f  Teco- 
lote.  in  the  Territory  of  Arizona,  and  purporting  to  convey  to  Roheit 
F.  Hunter.  Tru.«tee,  an  undivided  half  interest  in  the  lainls  and 
grants  of  Tecolote.  describing  them.  Please  examine  the  si<gnatui‘e 
of  the  witnes.^es  and  of  the  notarv  in  this  deed  and  .«av  whether  vou 

Kr  «  • 

are  the  S.  Ainsii  who  witnessed  it,  and  the  Santiago  Ain.si  who  took 
the  acknowledgment.  A.  Yes,  I  am  the  party — I  am  the  nf>tary 
and  the  witne.<s. 

Reverting  for  a  moment  to  the  deed  which  1  showed  you  last, 
it  al.'^o  h(*ars  the  name  of  Andrew  Cronley  as  a  witness?  A.  Yes. 

(P  Did  vou  see  him  sign  that  as  a  witness?  A.  Oh,  ves,  thev  were 
signed  before  me. 

(^.  And  in  the  deed  11  have  last  shown  you.  Reaird  also  signed  a.- 
a  witness.  di<l  you  see  l| 
me. 

il.  1  next  show  you  a  fleed  [uirporting  to  be  made  by  .lose  Maria 
Ochoa,  Head  Chief  and  Captain  of  seventeen  villages  f>f  Pa]>ago  In¬ 
dian  citizens  (»f  the  Fnited  States,  and  Pablo,  Captain  ed  the  village  <»i- 
pueblo  of  T(‘sota  in  the  '  erritory  of  Arizona  ]Mir]Knting  te)  (xmvey  to 
Robert  F.  Huntei,  Trus  ee.  an  undivided  half  intcr(‘st  in  the  lands 
and  grants  of  Tesota.  describing  them.  This  bears  the  signature  of 
S.  Ain.si  and  P.  R.  Tull[’  as  witnes.«es,  and  the  acknowledgment  ap- 

taken  bedore  Santiago  Ainsa.  Are  you  the 
(1  and  acknowledged  it?  A.  Yes. 


im  sign?  A.  They  were  all  signed  behuc 
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pears  to  have  bcei 
man  who  witness!' 


Q.  Did  you  see  the  instrument  witnessed  by  Tully?  A. 
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Yes,  T  don't  remember  that  erasure,  1  don't  know  what  that  is,  I 
don't  remember  that. 

Q.  The  pame  J.  P.  Salpointe  is  erased  on  that  deed?  A.  I  don’t 
remember  that. 

Q.  You  know  Tully’s  signature  and  your  own?  A.  And  Tully’s, 
ves. 


Counsel  for  plaintiff  exhibited  a  similar  form  of  deed  to  witness 
signed  by  Jose  Maria  Oehoa,  Head  Chief  and  Captain  of  seventeen 
villages  of  Papago  Indians  and  Captain  of  the  village  or  pueblo  of 
(Juitaca.  Witness  testified  that  he  witnessed  and  acknowledged  it 
and  saw  P.  R.  Tully  also  witness  it. 

Next  counsel  for  plaintiff  showed  witness  another  deed,  similar  in 
form,  executed  by  Jose  Maria  Ochoa,  Head  Chief  and  Captain  of 
the  Papagos  of  Arizona  and  Antoine,  Cai)tain  of  the  village  of  Qua- 
jate.  which  deed  hears  the  names  of  Andrew  Croidey  and  S.  Ainsa, 
as  witnesses.  Witness  testified  that  ho  was  the  man  who  witnessed 
and  acknowledged  the  deed  and  saw  Mr.  Cronlcy  witness  it. 

Next  coun.'^el  for  ])laintiff  show(‘d  witness  a  deed  made  by  Jose 

M  aria  Cchoa  as  Head  Chief  and  Joaquin,  Captain  of  the  village  of 

Pajio.  conveying  the  lands  of  the  village  of  Rajio  or  Rajiool  and 

Oobabi,  a]>]>earing  to  have  been  witnessed  by  P.  R.  Tully  and  S. 

.\insti.  Witness  testified  he  witnessed  and  took  the  acknowledgment 

and  saw  Tullv  witness  it. 

« 

Next  counsel  showed  witness  a  deed  similar  in  form  made  by  Jose 
•Maria  Ochoa,  Head  Chief,  and  (Jemente,  Captain  of  villages  of 
•Anaca  and  Poso  Solado,  appearing  to  have  been  witnessed  by  Andrew 
Oronlev  and  S.  Ainsa.  Witness  te.<tified  that  he  witnessed  and  ac- 
knowledged  .«ame  and  saw  Mr.  Cronley  witness  it. 

Next  witne.«s  was  shown  a  deed  a])])arently  made  by  Jose  Maria 
f'choa.  Head  Chief,  and  Julian,  Captain  f)f  the  village  of  Caeca. 
Witness  testified  that  he  witnessed  and  acknowledged  the  deed  and 
saw  Mr.  Tully  witness  it. 

11<S  Next  witness  was  shown  a  deed  similar  in  form,  made  by 
Ascension  Rios,  Captain  of  the  village  or  pueblo  of  San 
Xavier  del  Bac.  Witness  testified  that  he  witnessed  and  acknowl- 
(“dge<l  the  same  and  can  identify  the  signature  of  Tully  as  a  witness. 

N(‘xt  witne.ss  was  shown  a  deed,  similar  in  form,  made  by  Jose 
Maria  Ochoa.  Head  Chief,  and  acting  as  Ca])tain  of  the  village  of 
Kakachemouk.  AVitness  testified  that  he  took  the  acknowledg¬ 
ment  and  can  identify  the  signature  of  Beaird  as  a  witness  thereof. 

Next  witness  was  shown  a  deed,  similar  in  form,  appearing  to  be 
made  by  .Jose  Maria  Ochoa,  Head  Cliief,  and  acting  as  Captain  of 
the  village  of  Cuho  and  A  jo.  Witness  testified  that  he  took  the 
nrjtarial  acknowledgment  and  can  identify  the  signature  of  Mr. 
Beaird  as  a  witness. 


Next  witness  was  shown  a  deed,  similar  in  form,  appearing  to  be 
made  by  Jose  Maria  Ochoa,  Head  Chief  and  acting  as  Captain  of 
the  villages  of  Pissenemoh,  Chn])(>,  K1  Vaji  and  Chiimes.  Witness 
testified  that  he  took  the  notarial  acknowledgment  and  can  identif}^ 
the  signature  of  Mr.  D.  A.  Beaird  as  a  witness. 


AVitness  was  next  shown  a  deed,  similar  in  form,  made  by  Jose 
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Maria  Ochoa,  Head  Clijef,  and  act  inn  as  Captain  of  the  village  of 
Comohahi.  Witne.-^s  testified  that  he  can  identify  his  signature 
thereto  as  notary  and  thp  signature  of  I).  A.  Beaird  as  a  witness. 

Next  witne.s<  was  sho  vn  a  deed,  similar  in  form,  appearing  to  be 
made  by  .lose  Maria  Och()a.  as  Head  (diief,  and  aeting  as  Captain 
of  the  villages  of  IVrigi  a.  Chupo  and  Vache.  Witness  testified  that 
he  can  identify  his  sigi  ature  as  witness  and  notary  public  and  that 
of  IX  A.  Heaird  as  witness. 

Witne.'^s  was  next  shewn  a  deed,  similar  in  form,  appearing  to  be 
made  by  Jose  Maria  Oclioa.  Head  Chief  and  aeting  as  Captain  of  the 
village  of  (^uajuata  ainl  testified  that  he  could  identify  his  own 
signature  as  notarv  pub  ic  and  witiu'ss  and  that  of  I).  A.  Heaird  as  a 
Witness.  [ 

410  Whe  renj^on.  altorney  for  the  defendant  offered  said  deeds 
in  evidcaice  and  asked  that  they  be  marked  P'xhibits  2  to  16 
both  inclusive:  that  .<aid  deeds  are  similar  in  form,  exeept  that  they 
purport  to  couvev  an  undivided  half  interest  in  different  tracts  of 
land  to  ixobert  F.  Hunter,  Trustee,  (‘Xcepting  therefrom  the  fields 
under  cultivation. 

“Q.  1  also  ask  attention  to  a  ]iower  of  attorney,  purported  to  be 
executed  by  Luis.  Capt;  in  of  the  village  of  Santa  Rosa,  in  the  Ter¬ 
ritory  of  .\rizona.  fnr  hims(“lf  and  the  inhabitants  of  said  village  and 
the  villages  of  Aitii.  S(  inilla-Quemada  and  Chaquima,  running  in 
favor  of  KolxTt  F.  Hm  t('r.  of  Washington,  D.  C..  and  purported  to 
appoint  him  attorney  w  th  pnwei*s  as  shown  in  the  instrument.  This 
appears  to  b(*  witnessed  >y  1*.  It.  Tully  and  S.  Ainsa  and  the  acknowl¬ 
edgment  taken  by  Sant  ago  Ainsa  as  notarv  ]mblic.  Ho  you  recog¬ 
nize  and  identifv  vour  :  ignatures  as  notary  public  and  as  a  witness? 
A.  Yes. 

Q.  And  that  of  Mr.  Tully  as  a  witness?  A.  Yes,  sir. 

Q.  In  the  case  of  all  hese  instruments  that  have  been  shown  you 
was  the  signature  of  t  le  grant()r  ma<le  bv  vou.  written  by  vou? 
A.  The  name  was  and  they  made  a  cross  themselves. 

Q.  Hut  what  I  mean  is  in  the  ease  of  each  one  of  these  deeds,  you 
wrote  the  name  of  the  grantor  in  the  deed?  A.  I  did. 

Whereunon.  defendai^t  offered  in  evidence  said  power  of  attorney 
and  asked  that  same  be  marked  Defendants’  Exhibit  No.  17,  which 
contained  substance  as  follows: 

“Know  all  men  by  these  presents.  That  we.  ‘Luis,  Captain  of  the 
Village  of  Santa  Rosa,  jn  the  Territory  of  Arizona,  for  himself  and 
the  inhabitants  of  said  village  and  the  villages  of  Aitiji,  Semilla- 
Quemada  and  Chaquima,  Citizens  of  the  United  States’  and  duly 
authorized  and  empowered  to  make,  enter  upon  and  execute, 
420  Contracts,  issue,  make  and  acknowledge  Powers  of  Attorney, 
and  do  otluT  h'gal  acts  to  bind  and  obligate  the  inhabitants 
of  the  said  village  of  Santa  Ixosa  in  the  Territory  of  Arizona,  do  bv 
these  pre.«ents  make,  constitute  and  a]>point  Robert  F.  Hunter  of 
Washington.  District  of  Columbia,  our  true  and  lawful  attorney,  to 
represent  and  pro-sccute  in  our  name,  or  the  names  of  the  said  in¬ 
habitants  of  said  village  before  the  Government  of  the  United  States 
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any  of  the  branches  thereof,  whether  Executive,  Legislative,  or 
Judicial,  and  any  of  its  departments,  or  wherever  necessary,  any 
and  all  matter  of  difference,  contest  or  dispute  that  may  attend  or 
arise  in  the  course  of  settlement,  adjustment,  determination,  com¬ 
promise  or  recognition  of  our  title,  claims  and  demands,  whether 
at  Law  or  P^quity,  and  of  whatsoever  nature,  to  and  for  certain 
grants  or  tracts  of  land  situate-  in  the  said  territory  the  title  to  which 
is  vested  in  us  or  said  inhabitants;  and  which  said  grants  or  tracts 
of  land  may  in  whole  or  in  part  have  been  held,  claimed,  granted, 
conveyed,  or  otherwise  disposed  of  by  the  United  States,  as  a  part 
of  the  j)ublic  domain,  or  have  been  so  treated  or  regarded  by  any 
other  persons  or  parties  whomsoever,  giving  and  granting  to  our 
said  attorney  full  ]>owcr  and  authority  to  take  such  action  in  the 
premises  aforesaid  as  he  may  deem  necessary,  in  order  to  recover 
from  the  I’nitcd  States,  or  its  grantees,  or  any  other  persons  or  parties 
whomsoever,  j)ossossion  of  any  and  all  of  said  lands,  that  may  have 
been  conveyed  l)v  the  United  States,  by  patent  or  otherwise  or  that 
may  be  held,  claimed  or  possessed  by  the  United  States,  or  by  other 
j)ersons  or  parties,  in  any  manner  whatsoever. 

And  full  power  and  authority  is  further  hereby  given  and  granted 
our  said  attorney  to  settle,  adjust  or  compromise  all  claims  and  de¬ 
mands  whatsoever  which  we  may  have,  whether  at  law  or  equity, 
and  that  may  arise  with  respect  to  or  concerning  said  lands,  and  to 
receive  in  settlement,  in  lieu  of  the  lands  thus  conveyed,  or 
421  held  or  ])ossessed,  a  monev  ecpiivalent  therefor,  the  amount  to 
be  satisfactory  to  our  said  attorney,  and  to  be  by  him  deter¬ 
mined. 

Giving  and  granting  to  our  said  attorney  full  power  and  authority 
to  do  any  and  all  legal  acts  in  and  about  the  premises  herein  cited 
and  referred  to,  that  may,  in  the  opinion  of  our  said  attorney,  be 
necessary  in  fu-therance  of  the  purposes  herein  set  forth;  whether  by 
suits  at  law  or  in  ecpiity,  by  settlement,  adjustment  or  compromise, 
and  to  the  full  extent  of  ever\'  power  and  authority,  such  as  could 
be  exercised  by  us  if  personally  [)resent. 

Hereby  granting  to  our  said  attorney,  full  powers  of  delegation, 
substitution  and  revocation.  And  as  this  power  of  attorney  is  ac¬ 
companied  with  an  interest  vesting  in  our  said  attorney,  for  a  valu¬ 
able  consideration,  it  is  hereby  made  irrevocable. 

And  all  powers  of  attorney  or  authorization,  heretofore  given  or 
granted  in  or  about  these  premises,  are  hereby  revoked  and  cancelled. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  official  seal  this  8th  day  of  December,  A.  D.  1880,  at  San  Xavier 
del  Bac,  Arizona. 

(Ilis  X  mark)  LUIS,  [seal.] 

Witnesses  to  mark : 

P.  R.  TULLY. 

S.  AIXSA. 

Territory  of  Arizona, 

County  of  Pima,  ss: 

On  this  9th  day  of  December,  A.  D.  one  thousand  eight  hundred 
and  eighty  before  me,  Santiago  Ainsa,  a  Notary  Public  in  and  for  the 
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County  of  Pima,  |>crsonally  appcarc'd  Luis  whose  name  is  subscribed 
to  the  annexed  instrument  as  the  party  thereto,  known  to  me  to  be 
tlie  person  described  in  and  who  executed  the  said  annexed  instru¬ 
ment  as  the  party  thereto,  and  wlio  duly  acknowledged  to  me  that 
he  executed  the  same  freelv  and  voluntarilv,  and  for  the  uses  and 
purposes  therein  mentioned. 

In  witness  whereof.  I  have  hereunto  set  mv  hand  and  affixed  mv 

«  • 

official  seal,  the  day  and  year  in  this  certificate  first  above 
422  written. 

[NOTARIAL  SEAL.]  SANTIAGO  AINSA, 

Notary  Public. 


‘‘Q.  I  show  you  another  deed,  purporting  to  be  made  by  Jose 
Maria  Ochoa,  Head  Chief  and  Captain  of  the  consolidated  villages 
of  Pa))ago  Indian  citizens  of  the  UnitiMl  States,  for  himself  and  the 
inhabitants  of  .siid  villages,  and  pur])orting  to  convey  to  Robert  K. 
Hunter.  Trustee,  an  un<livi<led  half  interest  in  certain  grants  and 
tracts  of  land  in  Arizona.  <leserihed  as  follows: 

‘Known  as  the  Papagb  lands  (»f  Arizona,  and  being  all  the  lands 
emhraeeil  within  the  limits  and  boundaries,  to-wit :  Commencing  at 
the  point  where  the  Gila  River  empties  into  the  C'olorado  River,  an<l 
running  along  the  Southern  Rank  of  said  Gila  River  to  its  point 
of  junction  with  the  Santa  Cruz  River;  thence  along  the  course  of 
the  Santa  Cruz  River  to  the  lino  se])arating  the  Re]>ublie  of  Mexico, 
known  as  the  Sonora  Line,  from  the  Territory  of  tlie  United  States: 
thence  along  said  line  t/)  its  ]»oint  of  intersection  with  the  Colorado 
River:  thence  along  the  Kastern  bank  of  said  Colorado  River  to 
point  of  beginning,  and  containing  Twenty-five  Thousand  (23,000) 
s<|uarc  miles,  more  or  hss.’ 


This  appears  to  be  signed  by  r)choa  and  witnessed  by  Andrew 
Cronley  and  S.  Ainsa  and  the  acknowledgment  taken  before  S.  Ainsa, 
all  on  December  17,  18«'‘0. 


‘‘Q.  You  identify  yoijir  signature  as  notary  public  and  witness? 
A.  1  identifv  mv  signature  as  witness  and  as  notarv.” 


ire  as  witness  and  as  notarv.” 


Counsel  stipulate  that  the  instrument  was  duly  recorded  in  Mari¬ 
copa  County,  Arizona,  J  me  2,  1010,  Rook  Riff,  of  Deeds,  page  20«S. 

Whereu]>on.  defendan  offered  said  deed  in  evidence  as  Defendants' 
Exhibit  No.  IS.  Exccj)  as  herctofm-c  stated  this  deed  is  the  siime 
as,  and  in  the  same  f  )rm  of,  the  other  deeds  hereinbefore  re¬ 
ferred  to.  1 


423  “Q.  An  examination  of  the  deeds  which  we  have  just  put 

in  evidence  shovi<  that  four  of  them  are  acknowledged  on 
December  7.  ISSO;  thnf  of  them  and  the  [>ower  of  attorney  from 
Luis  are  acknowledged  I>ecemher  0.  ISSO;  two  of  them  are  acknowl¬ 
edged  on  December  17,  ISSO,  ami  six  of  them  on  December  18,  1880. 
Do  you  re!nend)er  taking  the  acknowh'dgments  of  such  instruments 
on  four  different  fu-casiins  in  Decendn'r,  lS8t)?  A.  I  do  not  re- 


PUEBLO  OF  SAKTA  ROSA  VS.  A.  B.  FALL,  SEcV. 


285 


Q.  Of  how  many  occasions  liavc  yon  actual  recollection?  A. 
Well,  I  cannot  reniemher  but  two  occasions  at  the  Bishop’s,  those 
that  I  remember,  but  I  don’t  remember  the  others. 

Q.  On  the  two  occasions  that  you  do  remember  was  the  meeting 
held  at  the  Bishop’s  house  in  Tucson?  A.  Yes. 

Q.  Can  you  give  any  idea  of  how  many  Bapago  Indians  were 
present  on  the  til’s!  of  these  occasions?  A.  I  don’t  know,  there 
were  a  great  many,  more  than  twenty,  I  guess. 

Q.  Do  you  remember  how  many  were  present  on  the  second  occa¬ 
sion?  A.  No,  I  don't  remember  the  lirst  or  the  second,  I  cannot  re¬ 
member  particularly.” 

I  recognized  Ascension  I\io.< — be  was  (diief  of  San  Xavier  and 
tbe  only  one  I  knew.  None  of  these  Indians  understood  or  spoke 
the  English  language,  particularly  at  that  time.  There  were  no 
schools  for  them  .*50  that  they  were  still  the  original  tribes  of  Indians. 
They  didn’t  know  but  a  few  Sj)anish  Words,  not  enough  to  converse 
with  anybody.  These  Indians  could  not  carry  on  an  ordinary  con- 
versation  in  Spanish — Ascension  could  a  little,  not  much.  I  never 
had  much  to  do  with  them  except  when  they  would  come  around 
to  sell  chickens  or  eggs  and  it  was  ])artly  in  Spanish.  You 
424  couldn’t  hold  a  conversation  with  them.  Their  8]ianish  was 
just  the  sort  used  in  trading  or  selling.  This  interpreter, 
Teodora  Trojel,  lived  at  the  village  of  San  Xavier  del  Bac — she  was 
a  Mexican — she  could  si)eak  Spanish  perfectly,  and  Bapago.  She 
was  living  there  for  a  long  time,  you  know,  I  think  she  had  grown 
up  there.  When  the  United  States  took  this  i)art  of  Arizona  the 
village  of  San  Xavier  consisted  of  one-half  Mexicans  or  half  breed 
Indians  that  had  already  semi-assimilated  with  the  two  civilizations. 
This  woman  was  one  of  those  ])eople.  The  United  States  decided 
that  none  but  real  poor  Bapagos  had  a  right  in  the  reservation  in 
San  Xavier  and  they  expelled  all  the  half  civilized  old  Mexicans 
that  had  settled  in  that  town  as  citizens.  They  had  been  (here 
under  the  Mexican  rule  but  the  U.  S.  Department  of  Interior  ex¬ 
pelled  all  but  one.  This  was  one  of  the  people.  The  other  i)arty 
was  Maria  Martinez,  whose  father  had  taken  a  piece  of  land  next 

to  the  church.  I  was  her  attorney  and  I  claimed  that  she  had  a 

• 

right  there — this  woman  was  one  of  those  women  but  she  escaped 
because  her  husband  was  sort  of  a  mechanic  of  the  United  States 
who  was  there  to  fix  things,  .<0  that  she  spoke  Bapago  very  well — she 
was  a  very  smart  woman,  could  read  and  write,  not  an  educated 
woman  but  a  smart  woman. 

‘‘Q.  Do  you  know  whether — did  you  observe  anything  tending 
to  show  that  she  was  competent  to  understand  such  deeds  and  powers 
of  attorney  as  we  have  j)ut  in  evidence?  A.  No;  I  could  not  tell; 
everything  was  done  outside  of  my  knowledge,  you  see,  as  for  how 
they  were  afl'eeted,  they  were  all'eeted  the  same  as  1  was,  I  was  all'eeted 
by  the  Bishop’s  word  and  they  were  inllueiieed  by  him.  1  was 
influenced  by  the  Bishop,  but  they  believed  in  the  Bishop  as  .some¬ 
thing  extraordinary  and  I  suppose  that  they  believed  what  the 
Bishop  told  them.” 
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4*25  This  woman  was  not  a  Mexican  peon.  Peons  are  just  as 
intelligent  as  anyone  else — if  they  are  poor  they  are  called 
peons — if  they  are  r  ch,  j^entlenien.  I  su])j>ose  there  was  an  inter¬ 
preter  present  on  all  four  occasions,  because  I  could  not  state  at  any 
other  time. 

“Q.  Do  you  remei  iber  whether  there  was  one  person  on  each  oc¬ 
casion?  A.  Mv  recollection  is,  I  don’t  remember  everv  time  hut 
there  must  have  beer  somehodv  that  asked  these  men  whether  that 
was  their  signature.  1  must  have  known  it  in  some  way.’' 

When  I  took  these  acknowlcd<iments  the  Indians  were  called  by 
Mr.  Hunter,  or  by  s(|mebo(ly,  before  me  and  said  their  names  were 
so  and  so,  gave  me  thiir  name  and  made  their  cross.  Sometimes  Mr. 
Hunter  called  them  and  sometimes  the  interj)reter,  I  could  not  re¬ 
member  now.  I  think  Mr.  Hunter  was  always  present.  1  don’t 
remember  now  that  on  anv  of  the  occasions  the  instruments  were  read 
or  interpreted  to  the  Indians  in  my  presence.  I  don’t  think  more 
than  one  could  read  English,  you  know,  she  was  interpreting  what¬ 
ever  they  told  her  was  contained  in  those  deeds.  She  did  not  read 
English,  she  did  not  know  English,  she  interpreted  in  Sj)anish.  I 
think  she  made  a  statement  regarding  each  deed  or  instrument  to  the 
Indians,  she  talked  to  them  before  they  signed.  I  don’t  remember 
how  long  she  talked  on  each  occasion,  it  was  dh  years  ago,  you  know; 
while  these  deeds  and  ]>aj>ers  were  l)cing  signed,  1  ascertained  the 
nature  of  them,  in  a  general  way.  They  said  they  were  selling  land 
there.  By  the  law  of  Arizona  the  notary  is  only  compelled  to  take 
the  names  and  in  a  general  way,  the  land,  etc.  We  were  not  compelled 
to  express  it,  we  were  only  to  certify  “this  is  my  signature”  whatever 
it  was.  1  did  not  understand  at  the  time  that  this  transaction  involved 
as  much  as  d.OOU  sqiiaie  miles  of  land.  They  never  told  me  any¬ 
thing  about  it.  I  did  not  care  to  know  about  it — they  were 
426  lands  for  the  Papagos  whatever  they  were,  1  did  not  read  the 
papers. 


‘*Q.  Now,  state  if  you  can  any  circumstances  that  occurred  on  any 
of  these  occasions  which  tended  to  show  whether  or  not  the  Indians 
understood  the  contents  or  legal  effect  of  those  instruments?  A.  No, 
there  was — I  could  not  sec  anything.  If  I  had  seen  or  suspected  any¬ 
thing  I  would  have  stoj)pcd  that  right  there,  see,  but  I  did  not  sus¬ 
pect  anything. 

Q.  But  you  don't  know?  A.  I  don’t  know  but  I  did  not  susj^ect 
anything,  if  I  had  sus|)ccted  that  would  have  stopped  the  whole 
business. 

Q.  As  to  any  of  these  instruments  did  you  read  aloud  the  ac¬ 
knowledgment  to  the  Indians?  A.  No,  no  use,  they  could  not  under¬ 
stand  me. 


Q.  Did  you  explain  the  ])ur])ort  of  the  acknowledgment  to  any  of 
them?  A.  No.  they  acknowledged  hut  1  did  not  read  it — it  was 


only,  ‘is  that  your  signature’ — ‘sign 
is  all  I  had  to  do  with  this  business. 


this’ — ‘make  your  mark.’ 


That 
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Q.  Then  you  did  not  read  or  ask  the  interpreter  to  read  any  of 
these  instruments  to  the  Indians?  A.  No. 

Q.  All  of  the  papers  we  have  put  in  evidence  except  one  are  deeds 
and  that  one  is  a  power  of  attorney — did  you  know  at  the  time  you 
took  any  of  these  acknowledgments  that  one  of  the  instruments  was  a 
power  of  attorney?  A.  I  must  have  known  at  the  time  to  make  note 
in  my  book  hut  1  don’t  remember  it.” 

My  notarial  records  were  burned  here  in  San  Francisco. 

“Q.  Some  of  these  instruments  a])])ear  to  have  been  executed  at 
Tucson  and  some  at  San  Xavier.  Have  you  any  recollection  of  going 
to  San  Xavier  to  take  acknowledgments?  A.  San  Xavier;  if  you  find 
one  there,  I  must  have  gone  tliere,  if  the  papers  say  1  went 

427  there.  1  went  but  1  cannot  recollect.” 

I  knew  Tully,  Cronley  and  Beaird  very  well.  Tully  was  a  mer¬ 
chant  and  living  in  Tucson,  of  the  firm  of  Tully,  Ochoa  and  Com¬ 
pany  in  the  general  merehandise  business — it  did  business  all  over 
Arizona.  It  was  the  richest  merchandise  firm  in  Tucson.  1  don’t 
think  the  Indians  traded  anything  with  anybody  except  to  sell 
chickens  but  thev  did  not  use  aiiv  civilized  commodities  and  had  no 
connection  with  them  whatever.  Beaird  was  not  a  C’atholic  but 
and  Cronley  were  Catholics.  Cronley  was  a  bookkeeper  for  Tully, 
Ochoa  and  Company.  Beaird  was  an  undertaker. 

“Q.  Do  you  know  this  man  Jose  Maria  Ochoa  who  signed  so  many 
of  these  instruments?  A.  1  don’t  remember,  vou  see  these  Indians 
have  the  habit  of  adopting  names  of  Christian  people  that  they  fancy. 

Q.  Well,  was  there  an  Indian  present  named  Jose  Maria  Ochoa? 
A.  1  suppose  so  when  he  signed  it  there  but  1  could  not  tell  you — the 
man  that  1  knew  slightly  was  that  Rios.” 

The  others  I  did  not  know  thev  looked  like  Chinese,  all  the  same 
kind — 1  could  not  tell  one  from  the  other. 

Q.  Do  you  know  whether  Jose  Maria  Ochoa  had  any  connection 
with  the  Ochoa  of  the  firm  of  Tully,  Ochoa  and  Company?  A.  No, 
the  story  was  that  old  man  Ochoa  had  a  child  by  some  of  these  breeds, 
that  is  what  thev  sav. 

4/ 

Q.  Is  Tully,  Cronley  or  Beaird  still  living?  A.  They  are  all  dead. 
Bishop  Salpointe  is  dead — he  was  older  than  I. 

Q.  Each  of  these  deeds  has  a  statement  something  like  this:  * 

and  to  give  legal  force  and  clfeet  to  an  agreement  in  writing  made 

and  entered  into  by  and  between  said - and - 

at - on  the  —  day  of - ,  A.  D.  188-.’  Was  there  any- 

428  thing  said  at  any  time  in  your  presence  as  to  what  those  words 
referred  to?  A.  I  never  heard  anything  about  it — I  don’t 

remembeP  anything  about  it — 1  never  was  told  anything  about  it.” 

Each  of  the  deeds  say  one  dollar  was  ]>art  of  tlie  consideration. 
I  never  saw  it  neither  then  no  anywhere — 1  don’t  know  of  any  other 
valuable  and  sufficient  consideration  as  recited  in  the  deed.  Mr. 
Hunter,  nor  anyone  else,  said  anything  about  what  the  considera¬ 
tions  were.  I  lived  in  Arizona  from  ’77  to  ’95 — during  that  time 
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the  knowledge  I  acquired  of  Papago  Indians  was  just  in  a  general 
way.  In  niy  litigation  concerning  the  San  Xavier  title  1  had  a  lot 
to  do  with  the  people  .when  I  fought  the  case  of  Martinez  vs.  the 
United  States.  Xo  school  had  been  establishc*!!  in  1«S80  to  teach 
English.  At  that  time  the  Papago  Indians  had  no  knowledge  of 
the  legal  forms  of  the  white  man,  they  had  their  own  laws:  1  know 
that  they  did  not  know  our  laws. 

Q.  Xow  from  your  knowledge  of  the  Papagos  and  from  the  ap¬ 
pearance  and  demeanor  and  apparc'iit  intelligence  or  education  ex- 
liibited  by  any  of  the  Indians  ])resc‘nt  on  any  of  these  occasions  in 
1880,  .«tate,  as  far  as  you  can,  the  extent  to  which  these  Indians 
knew  what  they  were  doing  or  knew  the  nature  of  the  instruments 
they  were  signing.  A.,  d'o  tell  you  what  I  know  I  tell  you  a  fact 
that  the  court  can  judge  whether  they  know  or  not.  There  was  a 
man,  a  I’apago,  killed  another  Pjipago,  he  was  arrested  by  the  author¬ 
ities  and  charged  with  murder,  he  jmt  his  defense;  he  .siys,  ‘ac¬ 
cording  to  our  custom-|-this  man  was  a  medicine  man,  he  came  to 
cure  my  child  and  my[  child  died  and  our  custom  is  that  when  a 
medicine  man  fails  to  cure  and  the  patient  dies,  we  kill  him.’  They 
have  not  got  many  medicine  men.  You  can  take  that  but 
4*20  that  is  all  the  knowledge  tlu'v  know,  tliat  is,  that  is  all  the 
knowledge*  we  know  of  them  in  their  own  affairs. 

This  incielent  happened  at  the  time  I  was  there,  you  can  liml  it 
in  the  record  in  Tucson.  Tlie  jury  found  him  guilty  just  the  same. 
It  happened  about  1880. 

Cross-examinatioJi  bv  Mr.  Post : 

The  tii*st  time  I  knew  of  this  I  was  called  by  the  Catholic  Bisho}) 


on  the  same  dav  some  o 
how  manv  were  simied 


the  deeds  were  signed.  I  don’t  remem l)er 
hat  day.  1  could  not  remember  just  what 


once  in  two  weeks  to  sav 

% 

about  the  Missions  amon 
at  San  Xavier — I  don't 


the  Bishop  said,  he  inti]oduced  me  to  Mr.  Hunter  saying  he  came 
from  Wiishington  from  the  Catholic  Mission,  or  Department  of 
Society,  1  don't  know  what,  and  that  he  came  to  look  after  the  in- 
terest  of  those  Paj)agos.  1  understood  that  these  deeds  were  made 
for  the  benefit  of  the  Indians  but  as  Catholic  Indians  and  members  of 
the  church.  At  that  tin(e  the  Catholic  Church  used  to  send  a  Priest 

ina.s<  at  San  Xavier;  that  is  all  that  1  know 
i:  tlie  fmlians — the  Xuns  ke])t  a  little  church 
J<now  why  by  they  stopj)ed  it — I  think  the 
United  States  stopped  tl](em — In  18, S()  the  government  had  a  rejui*- 
sentative  for  the  Indian^.  They  ha<l  an  Indian  agent.  I  suppose 
they  had  a  limited  reservati(»n  because  in  mv  suit  they  claime<l  that 
the  land  was  part  of  the  reservation.  Part  of  the  instruments  were 
signed  at  the  Bishop's  house  and  the  deeds  .siiy  some  of  them  were 
signed  at  San  Xavier,  so'  I  must  have  gone  there,  but  T  don’t  know 
bv  recollection.  When  Jl  made  a  record  as  notary  I  always  made 
them  correct,  showing  tlie  correct  date,  the  ])lace.  the  pailies  and 
if  it  were  dated  the  Sth  day  of  December,  then  it  was  made  on  that 
day.  To  the  bi.<t  of  my  knowh'dge  tlu'se  instruments  were  made  as 
of  the  date  shown  on  the  acknowledgment.  They  must  have  been 
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because  that  was  iiiy  practice.  The  first  deeds  were  signed  at  the 
Bishop’s  house,  I  suppose,  December  7th — then  on  the  ones  dated 
8th  of  December  they  must  have  been  signed  also  at  the 

430  Bishop’s  house,  but  I  have  no  recollection,  I  only  know  by 
what  the  papers  say  but  T  do  recollect  the  first  deeds  were 

signed  at  the  Bishop’s  house — none  were  signed  in  my  office.  The 
first  day  there  were  about  20  Indians  present  but  all  of  them  did  not 
sign.  They  sat  there  like  mummies.  I  could  not  tell  what  the  in¬ 
terpreter  said,  something  or  other,  but  what,  I  could  not  tell,  I 
could  not  tell  that  they  had  a  general  interest  in  the  matter.  They 
came  there  for  the  pur])ose  of  these  deeds  because  the  Bishop  told 
me  that  these  Indians  were  going  through  this  transiictioii,  so  that 
is  all  I  know;  but  whether  they  were  chiefs,  or  why  they  came,  I 
don’t  know.  I  don’t  remember  that  the  same  interpreter  acted  on 
all  occasions — 1  remember  the  first  time.  My  acknowledgment 
states  and  I  believe  that  these  Indians  were  signing  freely  and  vol¬ 
untarily.  There  was  nothing  to  indicate  anytliing  different  that  I 
could  tell,  if  there  had  been  anything  I  would  have  stopped  it  right 
there,  if  I  had  sus])ecteil.  You  see  these  Indians,  each  one  was  in¬ 
troduced  to  me,  “this  is  so  and  so.”  by  some  resjionsible  party.  I 
forget  now  who  it  was  so  I  put  it  down.  Of  course  I  did  not  know 
the  Indian — each  Indian  acknowledged  his  name.  I  don’t  remem¬ 
ber  Jose  Maria  Ochoa.  He  was  introduced  to  me  as  such  and  such 
a  person.  As  a  matter  of  fact  I  don't  rememher  that  such  a  person 
as  Jose  Maria  Ochoa  wa«  introduced  to  me,  1  knew  the  moment  I 
saw  my  name.  My  name  is  hard  to  co|)y — I  know  that  signature  is 
correct.  All  of  these  cases  where  the  name  Santiago  Ainsa  appears 
it  is  mine.  All  the  witnesses  were  businejss  men,  of  good  reputation 
in  Tucson.  Mr.  Tully  was  Chief  of  Tully,  Ochoa  and  Company,  a 
well  known  business  house  there.  The  Indians  delivered  products  to 
the  populace  in  general.  They  did  not  have  funds  enough  to  trade 
with  any  company — they  would  not  trade  with  Tully,  Ochoa  and 
Company,  you  know.  I  don’t  know  whether  Mr.  Tully  was  ac¬ 
quainted  with  the  Indians  or  not — he  was  there  before  me — had  been 
there  before  me  20  veal's,  so  he  must  have  been  acquainted  with  the 
Indians  as  much  as  white  people  know  Indians.  Mr.  Beaird  and  the 
other  witness  had  been  there  long  before  I  was.  Perhaps 

431  there  was  other  inteipreters  there  but  this  is  the  only  one  I 
remember.  There  might  have  been  others  that  I  have  for¬ 
gotten.  When  I  took  the  acknowledgments  I  knew  in  a  general  way 
the  nature  of  the  paf)ers.  I  knew  whether  it  was  a  deed  or  power  of 
attorney.  I  knew  the  Indians  to  be  the  grantors  in  these  instru¬ 
ments.  I  did  not  pay  any  particular  attention  to  the  description  of 
the  property  because  I  never  believed  in  the  Papago  claims  so  I  did 
not  mind  what  it  was.  I  suppose  the  Bishop  knew  the  Indians,  if 
anyone  he  ought  to  have  known  them.  Relative  to  the  instrument 
marked  on  the  back  “Power  of  Attorney”  executed  by  Ascension 
Bios,  Captain  of  the  village  or  pueblo  of  San  Xavier,  witnessed  by  P. 
R.  Tully  and  S.  Ainsa,  this  instrument  was  actually  signed  by  the 
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said  Ascension  Kios  before  me  and  witnessed  bv  Tullv  and  bv  me  and 

V  ^  %. 

the  acknowledgment  was  my  acknowledgment  as  a  notary  public. 


Whereupon  the  last  mentioned  power  of  attorney  executed  by 
said  Rios  was  introdnecil  in  evidence  as  Plaintiff's  Exhibit 
Said  exhibit  is  a  power  of  attorney  similar  in  form  to  Defendants 
Exhibit  “IT’’  except  that  it  is  executed  by  Rios  and  covei’s  other  lands. 
The  power  of  attorney  ex(‘cutcd  by  Jose  Maria  Ochoa  and  by  Julian, 

witnes.^ed  bv  S.  Ain.<aland  P.  R.  'I'nllv  on  the  7th  dav  of  December 

«  •  * 

and  acknowle<lm‘d  oi.i  the  7tb  <lay  of  December  before  Santiago 
Ainsa.  was  acknowledged  and  witn('.<<e(l  by  me  on  the  date  it  beai's 
and  that  is  Mr.  TullV's  signature'. 


Whereupon  the  power  of  attorney  last  referred  to  was  introdiiceel 
in  evidence  as  Plaintiff's  Exhibit  “2".  Said  power  of  attorney  is 
similar  in  form  to  Defemlant's  Exhibit  17 — it  is  signed  by  Jo.s(* 
Maria  Ochoa  and  bv  Julian  acting  for  other  villages. 


The  power  of  attorney  exeriited  by  Jose  Maria  Ochoa  and  Cle¬ 
mente,  l)earing  date  the  17tb  day  of  Decend)er,  ISSO,  was  acknowl¬ 
edged  to  me  by  Jose  Maria  Ociioa  and  Clemente,  was  witnessed  by 
Andrew  Cronley  and  S.  Ainsii  on  that  day.  It  a]>pears  that  there 
is  no  <late  to  the  instrument  itself. 


432  Whereiip(ni  the  last  referrc<l  to  power  of  attorney  was  in¬ 
troduced  in  evidence*  as  Plaintiff's  f'xhibit  No.  “3'^  Said 
exhibit  is  a  ])ower  of  attorney  similar  in  form  to  Defendants’  Exhibit 
17  except  that  it  is  executed  by  Jo.<e  Maria  Ochoa  and  Clemente 
acting  as  Captain  in  behalf  of  other  villages. 


I  also  took  the  acknowU'dgmeiit  and  witnessed  the  power  of 
attorney  executc<l  by  Jose  Maria  Ochoa  and  Joaquin,  witnesses 
signed  in  my  }»re.scnce. 


Whereupon  the  last  mentioiud  power  (d'  attorney  was  introduced 
in  evidence  as  Plaintiff's  Exhibit  “4”.  Said  exbil)it  is  a  power  of 
.  attoinev  similar  in  form  to  Defendants'  Exhibit  17  except  that  it  is 
execute<l  by  Jose  Maria  Ochoa  and  Joacjuin  acting  in  behalf  of  other 
villages. 


1  also  took  the  acknowledgment  of  the  power  of  attorney  executed 
by  Jose  Maria  Ochoa  and  Antoine  on  the  date  it  beai*s. 


Whereupon  the  last  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaintiff's  Exhibit  No.  “o”  which  exhibit  is  a  power 
of  attorney  similar  in  form  to  Defendants'  Exhibit  17  except  that  it 
is  e.xecuteil  bv  Jose  Maria  Ochoa  and  Antoine. 


I  also  took  the  acknowledgment  of  the  power  of  attorney  executed 
before  me  the  7tb  dav  of  Di'cember,  ES80.  signed  bv  Jose  Maria 
Ochoa.  It  was  acknowledged  and  excuted  before  me  as  notary 
public. 

Whereupon  the  last  mentioned  power  of  attorney  was  introduced 
as  Plaintiff’s  Exhibit  “6”.  Said  exhibit  is  a  power  of  attorney 
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similar  in  form  to  Defendants'  Exhibit  17  exeept  that  it  is  exeeiited 
only  by  Jose  Maria  Oehoa  aetin^  as  Captain  of  other  villages. 

I  also  took  the  aeknowledgment  of  the  power  of  attorney  executed 
by  Jose  Maria  Oehoa  and  Pablo  which  was  acknowledged  by  me 

•on  the  7th  dav  of  December,  1«SS(). 

« 

Whereupfni  .<aid  power  of  attorney  was  introduced  in  evidence  as 

PlaintitPs  Exhibit  No.  “7'’,  which  exhibit  is  a  imwer  of  attorney 

similar  in  form  to  Defendants'  Exhibit  17  exee])t  that  it  is  executed 

bv  Jose  Maria  Oehoa  and  Pablo. 

«■ 

48d  I  also  took  the  aeknowledgmeiit  of  the  jmwer  of  attorney 
executed  by  Jose  Maria  Oehoa  on  the  17th  day  of  December, 
1880,  witne.'jst‘d  bv  Andrew  (’ronlev  and  S.  Ainsii. 

Whereupon  the  la.^t  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaint  ill's  Exhibit  No.  “8”,  which  exhibit  is  a 
power  of  attorney  similar  in  form  to  Defendants'  Exhibit  17  except 
that  it  is  executed  by  Jose  Maria  Ochoa  acting  as  (^iptain  of  other 
villages. 

I  also  took  the  acknowledgment  of  the  power  of  attorney  executed 
by  Jose  Maria  Oehoa  and  Miguel  on  the  7th  day  of  December,  1880. 

Whereupon  said  last  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaintill's  Exhibit  “9’',  which  exhibit  is  a  f)ower  of 
attorney  similar  in  form  to  Defendants’  Exhibit  17  except  that  it  is 
executed  by  Jose  Maria  Ochoa  and  Miguel. 

I  «also  took  the  acknowledgment  of  the  ]K)wer  of  attorney  executed 
by  Jose  Maria  Ochoa,  witnessed  by  D.  A.  Beaird  and  8.  Ainsa  on 
the  18th  dav  of  December,  1880. 

Whereupon  the  last  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaintill’s  Exhibit  ‘HO”,  which  exhibit  is  a  power 
of  attorney  similar  in  form  to  Defendants  Exhibit  17  except  that 
it  is  executed  by  Jose  Maria  Ochoa  acting  as  Captain  of  other 
villages. 

I  also  took  the  acknowledgment  of  the  power  of  attorney  executed 
by  Jose  Maria  Ochoa  on  the  18th  day  of  December,  1880,  witnessed 
by  D.  A.  Beaird  and  8.  Ainsa. 

Whereupon  the  last  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaintiff’s  Exhibit  “11”,  which  exhibit  is  a  power  of 
attorney  similar  in  form  to  Defendants’  Exhibit  17  exeept  that  it  is 
executed  by  Jose  Maria  Ochoa  acting  as  (’aptain  of  other  villages. 

I  also  took  the  acknowledgment  of  the  power  of  attorney  dated 
the  18th  day  of  December,  1880,  signed  and  acknowledged 
434  by  Jose  Maria  Ochoa,  witnessed  by  D.  A.  Beaird  and  8. 
Ainsa. 

Whereupon  the  last  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaintiff’s  Exhibit  No.  “12”,  which  exhibit  is  a 
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power  of  attorney  similar  in  form  to  Defendants’  Exhibit  17  except 
that  it  was  sij^ned  by  Jose  Maria  Ochoa  actinjj  as  Captain  of  other 
villages.  ^ 

I  also  took  the  acknowledgment  of  the  power  of  attorney  dated 
the  18th  dav  of  Dece  nl>er,  1880,  executed  and  acknowledged  bv 
Jose  Maria  Ochoa,  witn  's.«cd  by  D.  A.  Heaird  and  S.  Ainsa. 

Whereupon  the  la.^^t  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaint  ifs  Exhibit  No.  “18”,  which  exhibit  is  a 
power  of  attorney  simi  ar  in  form  to  Defendants'  Exhibit  17  except 
that  it  is  executed  by  .  oj^e  Maria  Ochoa  acting  as  Captain  of  other 
villages. 

I  also  took  the  acknowledgment  of  th  power  of  attorney  executed 
by  Jose  Maria  Ochoa  cm  the  18th  day  of  December,  1880,  witne.ssed 
bv  D.  A.  Beaird  and  S.  Ainsa. 

*■  I 

Whereuj)on  the  last  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaintiffjs  Exhibit  No.  “14”,  which  exhibit  is  a  power 
of  attorney  similar  in  ijorm  to  Defendants’  Exhibit  17  except  that  it 
is  execute<l  by  Jose  Mafia  Ochoa  acting  as  Captain  of  other  villages. 

I 

I  also  took  the  ackijowlcdgment  of  the  power  of  attorney  dated 
the  18th  dav  of  December  1880,  witnessed  bv  D.  A.  Beaird  and 
S.  Ainsa. 

Whereupon  the  last  mentioned  power  of  attorney  was  introduced 
in  evidence  as  Plaintilf's  Exhibit  “lo”,  which  exhibit  is  a  power 
of  attorney  similar  in  foim  to  Defendant’s  Exhibit  17  except  that  it 
is  executed  by  Jose  Maria  Ochoji  acting  as  Captain  of  other  villages. 

1  also  took  the  ackiiowledgment  of  the  power  of  attorney  dated 
on  the  17th  day  of  iWcmber,  1880,  executed  and  acknowledged 
by  Jose  Maria  Ochoa  |  and  witnessed  by  Andrew  Cronley  and  S. 
Ainsa. 

435  Whereupon  ttic  last  mentioned  power  of  attorney  was  in¬ 
troduced  in  evidence  as  Plaintiff's  Exhibit  “16,”  and  is  exe¬ 
cuted  by  Jose  Maria  Oj*hoa  as  Head  Chief  and  Captain  of  seventeen 
pueblos  of  Papago  Indmns  and  apj>ears  to  have  been  recorded  on  the 
2nd  day  of  June.  101  (l.  Book  4  of  Powers  of  Attorney,  page  445, 
records  of  Maricopa  County,  Anzona. 

“Q.  In  all  these  Instruments  that  have  been  shown  you,  you 
have  recognized  your  signature  as  notary  as  actually  being  your 
signature?  A.  Yes,  sir. 

Q.  In  all  cases  they  were  acknowledged  by  the  persons  purporting 
to  have  signed  them?  A.  I  suppose  so. 

Q.  To  the  best  of  ydur  knowledge?  A.  To  the  best  of  my  knowl¬ 
edge.  I 

Q.  And  you  do  know  that  the  persons  who  signed  as  witnesses 
actually  did  sign  as  wijnesses  at  that  time.  A.  Yes,  sir. 

Q.  And  you  know  the  witnesses  in  all  cases?  A.  Yes,  sir. 

Q.  And  knew  their  signatures?  A.  Yes,  sir. 


I 
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Redirect  examination  by  Mr.  Fraser : 

I  don’t  remember  that  in  each  case  the  Indian  made  the  mark  him¬ 
self  on  each  power  of  attorney  except  that  I  saw  my  signature,  it  must 
he  so.  ^Vll  I  remember  is  that  my  signature  is  there — I  remember 
that,  you  know.  My  recollection  is  entirely  blank  on  the  matter. 

“Q.  Take  for  example  the  j)Ower  given  by  Jose  Maria  Ochoa  acting 
as  Captain  of  the  villages  of  Cubo  and  Aji,  dated  and  acknowledged 
December  18,  1880 — examine  the  signature  and  the  mark  of  Ochoa — 
do  you  know  who  wrote  the  name  of  Jose  Maria  Ochoa  there?  A.  I 
don’t  remember  anything  about  it,  you  know,  I  only  see  it  there. 

Q.  Does  it  not  seem  to  you  that  the  same  person  who  wrote  the 
name  made  the  mark?  A.  You  see  my  signature,  my  writing 
480  is  ver\'  much  like  this,  you  see — 1  have  no  recollection  except 
my  name  there,  I  see  my  name  there,  that  is  very  evidently 
my  signature — that  S;  nobody  could  make  that  S.  and  that  i  of  my 
name  here;  but  I  could  not  say,  1  don’t  remember,  you  know.” 

I  do  not  personally  remember  that  I  wrote  that  name  Jose  Maria 
Ochoa.  It  looks  to  me  a  little  strange.  Take  another  instance — the 
power  of  attorney  made  by  Jose  Maria  Ochoa  acting  as  Captain  of 
Coyote  and  dated  and  acknowledged  December  17,  1880.  I  could 
not  tell  whether  or  not  I  wrote  the  name  Jose  Maria  Ochoa  there — it 
looks  to  me  that  that  wtis  not  my  writing,  just  the  same  as  this,  that 
is  not  my  writing  (indicating)  ;  this  is  mine  (indicating); 

“Q.  When  you  say  ‘this’  you  are  referring  to  the  acknowledgment? 

Mr.  Post,  counsel  for  plaintiff : 

“Q.  You  are  referring  to  your  name?  A.  But  this  was  prepared 
by  the  same  pei*son  that  made  this  (indicating). 

Mr.  Fraser: 

“Q.  The  same  person  that  made  the  body  of  the  deed?  A.  You 
see  the  Tucson :  I  never  made  a  T  like  that ;  see  mv  a  and  that  a  was 

7  4/ 

verv"  different. 

Do  you  know  whether  or  not  Jo.se  Maria  Ochoa  was  written 
there  in  your  presence?  A.  Oh,  I  could  not  tell  you,  it  might  have 
been,  vou  know. 

Q.  It  might  have  been  or  might  not.  A.  Or  might  not.” 

Mr.  Andrew  Cronley  or  I  did  not  write  that  name,  you  see,  the 
pei’son  who  wrote  that  name  ought  to  have  put  his  name  underneath. 
It  might  have  been  proven  to  me  that  this  pei*son  may  have  been 
present  and  so  I  wrote  that.  You  see  this  party  who  made  this  may 
have  told  me  “that  is  my  signature,”  so  the  Indian  cannot 
487  object  becau.se  whenever  I  have  made  the  mark  myself  I 
wrote  the  name  of  the  party.  There  must  have  been  some 
of  the  deed  in  which  I  made  the  cross. 

“Q.  Referring  to  the  power  of  attorney  made  by  Jose  Maria  Ochoa, 
Head  Chief  and  Captain  of  the  Papagos  of  Arizona,  and  acting  as 
Captain  of  the  village  of  Kakachemouk  and  dated  and  acknowledged 
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Dcconibtr  18,  1880,  can  you  statv  by  examining  that  instrument 
whether  you  wrote  the  name  Jose  Maria  Oehoa  or  not?  A.  Well,  I 
am  positive  tliat  I  did  not  write  the  Jose  Maria  Oelioa  there.  I  reflect 
and  observe  tliat  that  is  not  my  writing — tliis  is  mine  (indicating) 
how  I  came  to  do  it  now  1  cannot  tell. 

Q.  You  don’t  know  who  did  write  that.  A.  I  don’t  know. 

(^.  Do  you  n'lnember  whether  Ochoa  himself  made  his  mark?  A. 

I  don’t  rememb(‘r  anvthing  about  it. 

Mr.  r  ra.^er:  1  d(*sirc  to  call  tbe  attention  of  counsel,  of  the  witnesses 
and  of  the  court,  to  the  fact  that  in  the*  ca.'^e  of  the  power  now  in  ques¬ 
tion  and  a  number  of  the  oth(*rs  the  mark  appears  to  have  been  made 
by  tbe  .sime  person  that  signed  the  name. 

An.swer  cont’il:  You  might  as  well  put  it  down  that  this  is  not  in 
my  writing,  the  .lo.'ic  Maria  Ochoa,  the  mark  is  not  my  writing — now' 

1  insist  upon  putting  that  in.  1  don't  want  my  name  to  be  mixed  up 
with  anything  in  this  case  that  is  objectionable' — I  acted  as  notary  as 
an  honest  man:  1  don’t  want  to  appear  in  any  other  way;  but  this  is 
not  my  writing,  now  1  am  positive,  nor  that  (indicating)  and  you 
show’  me  the  othei*s  ami  I  will  t(*ll  vou. 

(}.  Let  me  ask  you  one  olln'r  (jiH'slion  in  this  regard — did  any  of 
these  Indians  write*  his  own  name*  eai  anv  of  these  instruments?  A. 

Xeve'i*:  imne  of  them  e'oulel  write.  How  mv  name  came  to  be 
438  theie  1  elon’t  know,  but  they  must  have  proven  to  me  that  it 
was  all  right. 

Q.  Leiok  at  the  peiwer  give-n  by  Jose  Maria  Ochoa  acting  as  Captain 
of  ti  e  village  e>f  (’omol  abi  ami  <late*d  and  acknenvledged  December 
18.  elid  vou  write  that  signature.  A.  No.  1  did  not  w’rite  that. 

Q.  Did  you  make  the*  mark?  .\.  1  don’t  remember,  there  are  so 
many  of  these  instrunu'nts.  bow  am  1  going  to  remember? 

(^.  Similarly  with  r(‘gard  to  the  ]»ow(‘r  of  the  siime  Ochoa  as  Cap¬ 
tain  of  the  village  of  (^uajuata.  datcil  and  acknowledged  December 
18.  did  you  write  the  name  of  Josi*  Maria  Ochoa  there?  A.  No. 

Q.  Similarly  with  regard  to  the  jiower  of  Jo.'^e  Maria  Ochoa  acting 
as  (aiptain  of  the  villages  of  rcrigua,  (’hupo  and  Vache  and  dated 
and  acknowledged  Dcc(‘mlK‘r  18.  did  you  write  the  name  Jose  Maria 
Ochoa?  A.  No. 

Q.  You  say  in  each  case  the  Indian  did  not  write  his  own  name? 
A.  No.  tbe  Indians  did  not  write  their  names. 

(}.  Do  you  know  in  this  ca.^e,  or  in  any  of  these  cases,  who  made 
the  mark?  A.  No.  1  don’t  remember. 

Q.  Similarly  in  tbe  case  of  the  ])ower  given  by  Jose  Maria  Ochoa 
acting  as  Captain  of  the  village  of  Pissenemoh  and  three  other  vil- 
lage.s,  dated  and  acknowl(‘dg(‘d  Deci'inber  18,  1880,  did  you  write  the 
name  Jo.^e  Maria  Oehoa?  A.  No. 

(^.  Did  you  make  tla*  mark?  A.  1  don’t  remember. 

I  say  the  Indian  made  the  mark,  he  acknowledged  it  but  unless  I 
saw’  the  man  makt*  the  mark  1  would  not  acknow’ledge  but  this  I 
don’t  remember.  I  have  forgotten  half  of  those  deeds. 

In  the  ca.<(‘  of  the  pow’(‘r  given  A.<cension  Uios,  Ca])tain  of  the  vil¬ 
lage  of  San  Xavier  and  dated  December  8.  1880,  1  did  not  w'rite  the 
name  of  Ascension  Rios. 
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lieferring  to  the  power  of  attorney  given  by  Jose  Maria  Ochoa  and 
Julian,  Captain  of  the  village  of  Caeca,  dated  and  acknowl- 
430  edged  December  7,  1880,  T  think  I  wrote  the  name  Jose  Maria 
Ochoa  and  Julian  also. 

Relative  to  the  power  of  attorney  acknowledged  December  17, 1880, 
without  date,  1  think  I  wrote  the  name  Jose  Maria  Ochoa  and 
Clemente' — 1  am  not  going  by  reeollection  but  but  my  hand  writing, 
r  also  wrote  Jose  Maria  (Ichoa  and  Joaquin  in  the  power  dated  and 
acknowledged  Deeemher  10,  1880.  1  think  1  wrote  the  two  signa¬ 

tures  of  the  two  grantors  in  the  power  acknowledged  December  17, 
1880  by  Jo.«e  Maria  Ochoa  ami  Antoine.  1  think  1  wrote  the  two 
signatures  of  Jose  Maria  Ochoa  and  Miguel,  Captain  of  the  village 
of  Teeolote,  dated  and  acknowledged  December  7,  1880.  I  wrote 
the  signatures  of  the  grantors  in  the  ])ower  by  Jose  Maria  Ochoa  and 
Pablo  of  Tesota,  date<l  and  acknowledged  December  7,  1880.  I  wrote 
the  signatures  of  the  same  Ochoa,  (  ajJain  of  the  village  of  Quitaca, 
dated  and  acknowledged  December  7,  1880. 

1  did  not  write  the  signatures  of  the  same  Ochoa  acting  as  Cap¬ 
tain  of  the  villages  of  Cuho  and  A  jo,  djited  and  acknowledged  Decem¬ 
ber  18,  1880. 

“Q.  Mr.  Ainsa,  do  you  remember  that  in  September,  1919,  you 
answered  a  number  of  written  interrogatories  that  I  sent  you  and 
made  affidavit  to  the  truth  of  what  you  said?  A.  Yes. 

Q.  Now  1  want  to  call  your  attention  to  two  or  three  questions  and 
answers : 


Question  No.  2t).  \l'as  there  an  interju’eter  present  at  the  first  of 
these  occasions  that  you  recall?  Answer.  1  have  said  that  Teodora 
Trojel  was  present. 

Question  No.  *28.  If  you  say  that  the  interpreter  was  a  woman,  tell 
all  you  can  to  identify  her,  giving  her  name  and  place  of  residence  if 
you  can  and  describe  her  a]»pearance,  if  you  remember  it.  Answer. 
1  knew  this  Teodora  J'rojel  slightly,  she  used  to  live  in  the  town  of 
San  Xavier  del  Bac  among  tlu*  Indians — 1  could  not  describe  her, 
sh(*  was  a  common  illiterate  woman.'' 

440  I  siiy  illiterate.  1  mean  she  could  read  and  write  but  she  did 
not  know  anything:  my  interpretation  is  not  that  she  could 
not  read  or  write  hut  that  she  was  not  (‘ducated,  hut  she  could  read 
and  write  like*  the  ordinary  ignorant  woman — .die  was  ignorant, 
that  is  to  .“^ay,  an  um*(lu(*ated  woman. 

1  will  go  on  with  another  (piestion: 

Question  No.  33.  Tell,  if  you  know,  whether  this  interpreter  (Teo¬ 
dora  Trojel )  was,  oi*  appeared  to  he,  a  woman  of  education?  Answer. 
She  was  an  ignorant  illiterate  woman. 

Question  Xo.  34.  State  whether  or  not  she  was,  or  appeared  to  be, 
a  woman  of  intelligence?  Answer.  Xo,  sir. 

Xo,  do  those  questions  and  answers  that  T  have  read  correctly 
e.\])re.ss  your  recollection  of  this  woman?  A.  Yes,  you  had  better 
ask  the  question  now  hecau.se  since  this  ca.se  has  come  up,  of  course, 
my  mind  has  been  going  hack,  you  see:  all  these  things  T  wrote  for 
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your  information  at  your  request  and  the  best  I  could  remember  at 
the  time  but  when  I  say  this  was  an  illiterate  person  I  mean  she  was 
a  common  woman  of  the  |)eople  but  she  was  far  from  unintelligent; 
but  she  made  so  much  Trouble  she  bad  to  be  expelled,  all  the  time 
interfering  with  everybody  wherever  she  went,  but  I  mean  to  say 
by  ignorant  1  meant  one  of  those  persons  who  don’t  know  anything 
except  a  common  life,  hut  with  an  extraordinary  bright  intellect  that 
has  not  been  educated — [l  could  not  describe  a  j>erson  like  that — a 
person  who  has  got  enoikgh  intelligence  to  know  how  to  make  mis¬ 
chief.  ’ 

Q.  Now,  1  will  call  your  attention  to  another  question  and  answer 
in  this  affidavit :  f 

441  (Question  No.  t)h.  From  the  knowledge  so  acquired,  that  is, 
from  your  knowledge  of  the  Papagos  acquired  during  your 
residence  in  Arizona  aiwl  from  the  appearance  and  demeanor  and 
degree  of  intelligence  or'  education  exhibited  by  any  of  the  Indians 
present  on  any  of  the  ol*casions  in  December,  1SS(),  at  which  these 
instruments  were  signe(j  or  acknowb'dged,  state,  .'^o  far  as  you  are 
able  to,  the  extent  to  which  tlu'se  Indians  undei'stood  what  they  were 
doing  or  undei’stoo<l  wlmt  was  the  nature  of  the  instrument  which 
you  signed?  Answer.  From  my  knowledge  of  the  character  of  the 
Papago  Indians  and  tbc'lr  practices  and  their  knowledge  of  that  time 


1  considercil  that  thev 
anything  whatsoever  of 
and  purpo.^e  of  these  dec 
hv  Hunter  and  those  in 
them  with  the  idea  that 
but  that  is  onlv  mv  con! 


(vere  perfectly  incai)able  of  comprehending 
heir  rights  as  to  the  lands  and  to  the  intent 
Is  and  it  was  only  from  representations  made 
terested  in  these  deeds  that  made  them  sign 
thev  would  (►btain  some  benefit  from  them 
jecture.  I  am  perfectly  sure  that  they  w^ere 


utterly  inca])ahle  (»f  coiiiprehending  what  they  were  doing  and  if  1 


acted  in  these  deeds  as  t 
it  was  as  represented  by 
ual  interests  and  to  prot 


le  notarv  it  was  from  mv  absolute  faith  that 
fishop  Salpointe  that  it  was  for  their  individ- 
them  from  being  deprived  of  their  rights 


intent  of  what  they  were 
at  that  time  there  were* 
of  the  Indians  that  unde 


except  in  a  vague  kind 
Does  that  still  c( 


in  the  lands  where  they  lived  hut  as  for  them  understanding  the 

writing  thev  could  not  come  near  it  because 
lo  Papago  schools  and  there  was  not  anyone 
rstood  even  Sj)ani.<h  to  he  able  to  fathom  the 


business  and  juirposes  of'  our  civilizjition  and  the  rights  of  property 


)f  way  like  most  ignorant  human  beings, 
rrectly  express  your  knowledge  of  these  In¬ 
dians’  character  and  familiarity  with  the  white  man’s  way  and  their 
capacity  to  understand  ^,*hat  they  were  doing  when  they  signed  these 
instruments? 

Mr.  Post :  Now,  that  i 
Mr.  Fraser:  It  is  onl\! 


f  objected  to  *  *  * 
supplementary,  etc. 


A.  That  you  know  would  have  to  be  decided  by  the  judge  whether 
it  is  admissible  or  not  s  >  that  what  you  put  down  here  is  subject  to 
the  objeetion  before  the  ?ourt.” 

The  facts  are  these  Indian  tribes  of  Arizona,  or  of  any  uncivilized 
country  never  understood  either  Mexican  or  American  but  under- 
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stood  themselves.  They  had  no  written  language  but  lived  as  a  tribe 
based  only  uj)on  customs  which  were  their  laws  like  the  custom 

442  of  killing  tlie  doctor.  They  had  no  judges,  they  had  no 
politics  and  ever\"  man  was  himself  a  free  agent  only  pre¬ 
vented  by  the  opinion  and  the  physical  j)ower  of  the  other  Indians. 
If  one  Indian  did  not  behave  they  ostracized  him — they  have  the 
physical  power  and  force  to  overcome  their  enemies,  they  would 
overcome  them  by  themselves  and  keej)  to  themselves.  They  were 
utterly  ignorant  of  the  laws  of  Arizona  or  Mexico  and,  of  course,  did 
not  understand  but  tliev  had  been  associated  with  some  Cliristian 
Priest  whom  they  believed  in  partly.  They  did  not  comprehend  our 
religion  but  they  understood  sometliing  that  the  Priest  told  them  and 
believed  in  the  Priest  absolutely.  1  am  perfectly  sure  that  any  judge 
who  heai*s  this  case  will  say  that  they  did  this  simply  because  the 
Bishop  told  them  it  was  all  right  to  do  so.  just  the  same  as  I  who  am 
a  perfectly  intellig(‘nt  man  and  have  graduated  with  a  degree  from 
Columbia  Univei*sity  was  inthicnced  by  the  Bishoj)  and  I  subscribed 
to  those  deeds  and  if  1  am  lioncst  tlicsc  Indians  were  honest.  Wliether 
Mr.  Hunter  was  the  man  or  not.  that  I  cannot  tell  because  Mr.  Hunter 
met  them  on  the  street  and  fixed  it  on  the  street  and  if  he  honestly 
did  the  work  for  them  as  he  did  tlie  work,  wliy  he  is  entitled  to  what¬ 
ever  he  can  get.  1  signed  those  <leeds  and  acted  as  a  notary,  believing 
it  was  good  on  the  represc'iitation  of  the  Bishop.  1  would  not  have  if 
the  Bi.shop  had  not  told  me  it  was  so  and  from  what  I  know  of  that 
man,  you  would  have  thought  he  was  a  privileged  character  and  when 
he  said,  “Mr.  Hunter  here  is  Mr.  Ainsa’’  and  he  wants  me  to  do  this, 
I  would  have  believed  him  and  so  did  the  Indians  and  that  is  the 
reason,  but  I  don’t  believe  the  Indians  did  know  anything  it  con¬ 
tained.  The  answer  just  read  corresponds  with  my  present  views 
with  the  understanding  that  I  put,  that  it  was  the  Bishop  that  we 
obeyed,  they  to  make  the  grant  and  I  to  certify  to  it. 

Recross-examination  hv  Mr.  Post: 

It  was  my  rule  in  every  case  in  taking  an  acknowledgment  that  the 
mark  be  made  in  my  presence  by  somebody  and  the  general  rule  was 
that  the  Indian  juesent  made  the  mark  and  aeknowledged  it 

443  but  I  have  no  distinct  recollection  in  each  case.  It  was  my 
rule  that  the  name  was  written  in  my  presence — so  far  as  I 

know  I  followed  mv  rule  as  to  the  making  of  these  marks  and  the 
signing  of  the  names  in  this  case,  and  1  am  sure  that  in  every  case 
the  Indian  acknowledged  his  signature  after  it  had  been  made.  That 
was  my  rule.  Before  this  time  I  had  never  had  any  particular  tran- 
.sactions  or  relations  with  the  Indians  exce])t  the  suit  I  had  against 
the  Government  in  that  way.  I  had  never  lived  among  them.  I  have 
been  down  on  the  reservation  many  times  and  been  through  all  that 
country.  I  could  not  talk  to  them — I  sometimes  hired'  a  horse  from 
them  because  I  travelled  through  all  that  reservation  in  going  to  some 
mines  that  I  had  there.  If  a  Papago  signed  a  deed  and  it  was  ex¬ 
plained  to  him  that  it  was  deeding  his  land  he  would  understand  this 
much,  that  if  it  was  realty  property,  as  he  understands  it  but  not  as  we 
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iinderstfKul  it.  They  liave  orijjjinal  ideas  that  a  tribe  owns  the  whole 
plaee  hut  so  far  as  one  man  owning  the  plaee,  they  do  not  believe  in 
it  beeausi*  a  Papago  believes  where  he  is  lie  has  a  right  to  be — they  do 
not  believe  they  have  a  right  tn  p<i.<se*ss  forever  and  if  one  (jiiits  some¬ 
one  else  may  take  it.  They  may  elaim  a  great  region  originally,  but 
that  does  not  es|)eeially  intere.'it  them  individually.  They  could 
umlerstand  agency — that  .<om(‘l>ody  was  going  to  act  for  them. 
Helative  to  the  aHi<lavit,  parts  of  which  was  just  read,  1  might  have 
maile  some  changes  aftta*  retleeting  on  the  matter.  These  questions 
were  sent  to  me  by  Mr.  I'ra.'ier  and  I  wrote  the  answers.  1  had  some¬ 
one  else  typewrite  the  answers.  Ih'ferriug  to  the  power  of  attorney 
of  l.uis  ami  the  inhabitants  of  the  village  of  Santa  Kosa.  1  think  the 

name  “Luis”  was  writt(*n  hv  me. 

« 

Further  direct  e.xamination  bv  Mr.  Fraser: 

1  do  not  understand  the  Fapago  language — 1  <lo  not  know  what 
was  .Slid  to  the  Indians  by  th(‘  int(“i']>reter — 1  .slid  they  made  their 
mark — I  could  not  tell  what  they  were  talking  about. 

Tcsflnionif  Ilf  Marir  Martinez  de  lleryer 

444  Pui*suant  to  the  first  stifiulation  herein  referred  to  the  de¬ 
position  of  Marie  Martinez  de  Berger  was  duly  taken  on 
behalf  of  <lefendants  at  Tucson,  Arizona,  on  January  28,  1022,  W. 
F.  Peid  and  Louis  Kh'indienst  pre.<ent  for  plaintiff  and  (leorge  A.  II. 
Fra.s*r  pn.s'iit  for  di'fendants.  (  Palpli  Colvin,  of  Tucson,  Ariz.,  acted 
as  interpnJer)  which  d(*position  was  introduced  and  contained  evi- 
<lene»‘  as  follows: 


Direct  e.xamination  hv  Mr.  Peid: 

.My  name  is  Marit‘  Martim*/.  de  Perger:  I  reside  at  Tucson.  Ariz. 
J'he  2<>th  <Iay  of  this  month  I  am  7t>.  .\ft(‘r  my  marriage  we  went 

to  take  po.ss‘ssion  of  the  ranch  at  San  Xavier  Mission.  About  LSSO 
niv  hnsbaml  was  giviai  tlu'  agenev  hv  tlu*  V.  S.  (iovernment.  C'rouse 
(or  Krause)  was  th(‘  agent  at  Saeatini  then  and  he  named  him  as 
agent  at  the  Mi.^sion.  He  had  owned  that  ramJi  at  .San  Xavier  dur¬ 
ing  th(‘  life  of  my  parents:  when  the  government  put  us  off  of  there 
we  gave  po.<session  of  that  Mission.  That  ])ro])erty  ha<l  been  given 
to  us  bv  the  Mexican  ( Jov<*ninient.  We  had  it  for  many  years — it  is 
located  right  close  to  the  Mi.-^sion.  ju-'^t  back  of  that  little  mountain 
th(*re  at  the  Mission — near  the  Mission  there  are  two  mountains  and 
the  ranch  is  in  the  eentei’  ’  etwinai  them.  1  lived  there  from  the  time 
I  was  a  small  child  until  T  was  first  married  in  ISbl.  After  the  death 
of  my  tii*st  husband  T  married  Mr.  Ihu'ger  while  living  in  Tucson  in 
1<S78.  Since  1  was  born  T  knew  the  people  who  lived  at  San  Xavier 
and  the  I’apagos  also — T  knew  Tc'odora  Trojel  verv  well  from  the 
time  1  was  a  small  child  until  .die  left  tliere.  Tlu*  Me.xican  Covern- 
ment,  which  exi.di'd  at  that  time  ran  her  away  from  tliere  on  account 
of  her  bad  conduct. 

*^The  Tnter|)reter :  .'^be  Tefei*s  to  tlie  ]>laco  as  a  pueblo. 
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Mr.  Reid:  Let  the  record  show  that  witness  refers  to  the  locality 
as  a  pueblo.” 

Teodora  Trojel  was  a  Mexican — 1  know  it  because  her  mother  said 
so  and  her  mother  was  married  to  a  Papago,  but  after  she  left  the 
Papago  she  gave  birth  to  Teodora  Trojel — she  spoke  only 
445  Spanish — 1  don’t  think  she  could  s|)eak  Papago  because  they 
never  talked  to  her — she  had  a  Pa])ago  woman  who  acted  as 
inter]>reter  for  her.  There  were  more  or  less  than  500  peo])le  living  at 
San  Xavier  at  that  time — the  ])eo])le  there  did  not  think  that  Teodora 
Trojel  was  peaceful.  She  always  wanted  to  row  with  people  she  was 
always  disturbing  things:  she  did  not  tell  the  truth — that  was  her 
reason  or  method  of  di.'^turhing — the  ])eople  there  did  not  think  she 
told  the  truth;  no  one  had  faith  in  her. 


Cross-exam inatj(ui  hv  Mr.  Kleindienst: 


I  do  not  s[)eak  English,  only  one  or  two  words — 1  understand  some 
words  only  of  Pa])ago.  1  knew  .lose  Maria  Ochoa,  who  was  called 
Con  (Juien,  very  well;  he  spoke  Spanish  very  well.  I  never  heard 
Teodora  4'rojel  converse  with  Con  (^ui(“n.  1  was  acfpiainted  very 

well  with  Ascension  Pios;  he  was  captain  of  the  Papagos  at  the  Mis¬ 
sion.  Con  Quien  was  captaifi  of  the  town  of  Cohahi. 

The  Interpreter:  T  used  the  word  ‘‘town”  for  pueblo — she  used 
pueblo.  I  heard  that  he  was  captain  of  the  town  of  Cohahi,  but  others 
thought  he  had  to  do  with  all  the  towns.  Ascension  Rios  spoke  Span¬ 
ish  very  well.  The  Papagos  generally  spoke  Spanish — they  under¬ 
stood  Spanish  very  well  Ix'cause  they  lived  in  the  same  place  the 
Mexicans  did.  1  did  not  sec  Teodora  Trojel  horn  hut  her  mother  told 
me  she  was  horn  at  San  Xavier — 1  think  she  was  much  older  than  I 
because  when  1  was  a  child  she  was  a  woman  walking  in  the  streets. 
I  don’t  know  where  Teodora  s  mother  was  hoin  hut  she  was  never 
married  exce])t  to  the  Pa])ago,  the  Papago  had  dic'd  and  1  never  knew 
him.  The  ^lission  jind  mv  home  were  dividc'd  hv  the  mountain. 

‘‘Q.  In  that  pueblo  did  th(‘  Mexicans  live  l)y  themselves  in  one 
part  and  the  Paj)agos  in  another  part  ?  .\.  TIk'v  lived  mixed. 

Q.  Did  you  know  Phieo  Francisco  Tijeras?  A.  I  did  not  know 
him — the  people  siiid  he  was  the  husband  of  the  mother  of  Teodora 
Trojel. 

44()  Did  you  ever  associate  personally  with  Teodora?  A.  No, 
Senor. 


Q.  Did  you  ever  vi>it  hei-  place  ?  A.  V(*s.  hut  I  nc'ver  had  any 
relations  with  her. 

Q.  Why?  A.  1  did  not  like  her  .«:ociety,  or  her  actions  or  her 
friendship. 

Q.  Did  you  go  to  her  house  and  talk  over  some  lettei's  that  she  had 
written  to  Washington  about  you  once?  A.  I  never  stepped  into  her 
house. 

Mr.  Kleindienst  (to  interpreter)  :  What  did  she  state  first? 

The  Tnteipreter :  She  said  something  about  her  husband  making 
the  complaint. 

Q.  Then  it  was  your  husband  who  com])lained  about  her  writing 
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letters  to  Witshington  iibout  the  Horgers.  A.  This  Teodora  wrote 
some  letters  to  Washiiiigton,  lies  about  us,  and  the  Government  at 
Washington  scmt  the  left  el's  to  my  husband. 

Q.  You  did  not  like  her  for  that,  did  you?  A.  For  that  and 
other  things,  no  decent  i>eoi)le  associated  with  her. 

Q.  What  was  Teodora  Trojel’s  husband’s  name?  A.  Guillermo 
Trojel  (William  Trojel). 

(^.  What  otiicial  pos  tion  did  William  Trojel  at  any  time  hold? 
A.  When  I  knew  him  he  did  not  have  any  official  position  but  he 
told  the  peo})le  of  the  to  vn  that  he  had  been  a  soldier. 

(|.  What  did  he  do  a  San  Xavier?  A.  Nothing. 

Q.  Was  he  the  Indian  interpreter?  A.  No,  1  don’t  know;  he 
might  have  been  some  t  me — 1  did  not  know  of  his  being  interpreter 
for  the  Fapagos.” 

After  1  married  Mr.  Berger  1  moved  to  my  ranch  at  San  Xavier 
and  left  there  in  bSSr)  when  the  government  took  the  ranch  away 
from  us  l)ecause  of  the  bad  letters  slw/’  ha<l  written  to  Washington. 
Mr.  Wheeler,  who  was  h(*n  the  agent  at  Sacaton,  gave  us  notice  to 
get  out.  Mr.  Troj(‘l  wa  ^  with  him  in  a  buggy  and  the  soldiers  were 
on  hoi'scback  to  ])Ut  us  oif  the  ranch — we  w(*re  put  off  by  order  of  the 
government — the  soMicp  ]uit  us  (jlf  by  force.  My  husband  came  to 
the  Court  to  askjthat  they  stoj)  the  disorders  out  there  and  I 
447  remained  on  the  ranch  alone  but  the  agent  took  me  by  the 
wrist  and  put  m(  off.  I  looked  for  an  arm  to  defend  myself 
but  I  could  not  find  any  liing,  they  had  taken  them  away. 

“Q.  What  did  you  Inive?  A.  1  did  not  have  anything — I  looked 
for  something. 

Q.  Did  you  have  a  bf|otjack?  A.  Oh  yes,  with  that  I  stnick  Mr. 
Trojel  here  on  the  face  near  the  eye.” 

A  company  of  soldiei's  lived  in  my  house  and  a  deputy  marshal/ 
who  wjis  out  there,  told  me  he  had  heard  they  wanted  to  bum  the 
place  down  but  they  did  not  do  it. 

liedirect  examinalion  bv  Mr.  Fraser: 

f 

It  is  a  little  mountain  between  mv  ranch  and  the  Mission.  It  is 
on  the  edge  of  the  ranch  and  is  the  hill  close  to  the  Mission  Church 
and  on  the  top  of  which  there  is  now  a  cross.  1  could  walk  from  the 
much  to  the  pueblo  in  10  minutes.  I  mean  the  Paj>agos  o-  San  Xavier 
generally  s[)oke  Spanish-— they  spoke  Spanish  because  of  the  com¬ 
merce  between  them,  trading  back  and  forth,  and  as  neighbors  they 
always  spoke  in  Sj^aiiish.  The  Papagos  of  the  Mission  were  not  well 
educated  in  those  days — there  were  no  schools  for  the  whites  much 
less  for  the  Papagos — tliey  knew  nothing  about  the  white  man’s  laws. 
After  I  left  San  Xavier  T  never  went  back  there  to  live. 

Recross-examination  bv  Mr.  Kleindienst: 

Teodora  Trojel  caused  a  good  deal  of  trouble  between  the  Papagos 
and  the  Mexicans  out  there.  She  was  always  telling  the  Papagos  to 
make  trouble  for  the  Mexicans — she  did  not  want  to  obey  the  Govern¬ 
ment, — she  was  always  with  the  Papagos  and  trying  to  get  them  to 
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make  trouble  against  the  Mexicans — she  was  on  the  side  for  a  part 
of  the  Papagos.  T  read  and  write  in  my  language.  I  say  that  the 
Indians  spoke  Spanish  because  they  were  associated  with  the  Mexi¬ 
cans  at  San  Xavier  and  Con  Quien  spoke  Spanish  very  well — he 
associated  with  the  Mexicans  at  San  Xavier — he  came  there 
448  and  knew  many  people;  he  was  very  friendly  with  the  Mexi¬ 
cans  and  he  was  friendly  with  other  people  besides,  with  all 
the  Mexicans  here  in  Tucson — he  knew  all  the  people  here.  1 
travelled  through  the  Papago  country  outside  of  San  Xavier  when  1 
was  a  child.  One  time  when  I  was  a  small  child  my  father  had  to 
leave  Tucson  because  of  an  attack  by  the  Apaches — in  order  to  save 
the  cattle  which  the  Apaches  were  stealing  he  had  to  take  them  out 
to  the  Papago  pueblos  l)ecause  out  there  it  was  very  safe.  He  stayed 
there  months  only,  at  dilferent  places — in  Fresnal  and  afterwards 
in  Soni — we  were  in  Quijotoas  some  weeks  also  and  returned  again 
to  the  Mission  after  the  A])aches  quieted.  I  was  five  years  old.  My 
father  did  not  speak  Papago — while  out  in  that  country  he  talked 
ho  the  Papagos  in  a  friendly  way  beciiuse  the  Papagos  spoke  Span¬ 
ish,  there  were  always  many  Papagos  in  all  the  pueblos  who  spoke 
Spanish.  My  father  got  [)ermission  to  go  there  from  the  captains 
who  lived  out  there — he  paid  them  for  their  water  and  all  the  work 
he  caused  them  with  bis  cattle.  The  Papagos  were  a  peaceful  law 
abiding  people — they  were  very  quiet — I  don’t  know  what  law  they 
obeyed  in  that  time  the  Mexican  Government  existed  here.  The  In¬ 
dians  had  rules  and  laws  of  their  own — 1  did  not  understand  it.  I 
did  not  live  out  there  sufficient  time  to  learn  how  well  the  Papagos 
spoke  Sj)anish  and  was  not  of  an  age  to  notice  all  that  business. 

Pursuant  to  the  fii*st  stij)ulation  herein  referred  to,  the  deposition 
of  Jose  X.  Pablo  was  duly  taken  on  behalf  of  defendants  at  Sells, 
Jan.  31,  1022,  and  contained  evidenee  as  follows: 

Direct  examination  bv  Mr.  Fraser: 

My  name  is  Jose  X.  Pablo.  T  live  at  Sells,  Arizona,  T  am  stockman 
for  the  Papago  reservation ;  I  have  been  educated  in  English  by  at¬ 
tending  the  Tucson  Training  School,  which  is  graded  up  to  about 
the  8th  grade  in  the  public  schools — I  finished  there.  Am  a  full 
blood  Paj>ago  Indian,  between  39  and  40  years  of  age.  I  have  lived 
on  or  near  the  Papago  Reservation  all  my  life  and  am  familiar 
440  with  the  entire  Papago  country.  This  suit  concerns  the  region 
generally  known  as  the  Santa  Ro.sa,  and  1  am  familiar  with 
that  j)art  of  the  country — I  go  there  7  or  8  times  a  year — have  been 
doing  so  since  I  was  about  15  years  old.  I  am  acquainted  with  many 
people  of  that  community.  The  name  Santa  Ro.«a  is  not  applied  to 
any  one  village  or  place  there.  The  name  is  used  prineipally  among 
the  Papagos  in  talking  with  white  people  or  those  not  acquainted 
with  the  Indian  language.  It  signifies  the  villages  in  that  valley. 
The  villages  under  that  name  are  Akchin,  Kiachemuck,  Achi,  and 
Anegam  is  north  Taking  the  Santa  Rosa  valley  as  a  whole  there 
are  other  Papago  villages  in  it — Komolik,  Quijote  and  Viau-Viau, 


302 


rrEP.LO  OF  SANTA  IlOSA  VS.  A.  B.  FALL,  SEC’y. 


which  is  call(*«l  (’ocklolmr.  Tliosc  jir(‘  tlio  villa^^es  north  from  the 
Santa  Ko.si,  and  sontli  there  is  ( )itak  cn*  Little  Fields  and  Seeoolhemet, 
Vininnkirk  called  Iron  Fif>e  and  (’nrlipatwalki  and  at  the  end  of  the 
valley  there  is  Hi^  Fields.  d'h(‘S(‘  are  all  the  villages  in  the  valley. 
Th(‘  valley  is  ahout  10  or  do  mih's  lon^-  and  1*2  (»r  lo  miles  wide. 
.Vne^am  is  tlu*  farthest  north  and  alxuit  4  miles  from  Kiachenuiek. 
(toiiii;  ahont  3  miles  south  from  Kiaehe^iimek  you  come  ne.xt  to  Ak* 
chin.  Aehi  is  north(*ast  al;out  2  miles  from  KiaeluMiiiiek.  These 
villajies  are  separate  s«‘ttlements.  W'Ikmi  the  Papa^os  are  speaking;  to 
white  men  they  do  not  ev(*r  use  the  wonls  Santa  Rosa  to  designate 
any  one  of  these  villages.  One  of  thes(‘  villages  is  being  called  Santa 
lio.^a  hv  white*  men  now — it  is  thi*  one  where  the  dav  school  is  at 
Kiaehemuek — the  name  has  h(*en  so  appli<*d  since  the  day  school  has 
heen  tln're.  In  my  tiiemory  the  Papagos  have  never  spoken  of  any 
one  of  these*  villages  hv  the*  name  <»f  Santa  Rosa  unlt*ss  thev  are  talk- 
ing  te>  white*  me*n — in  spe*aking  ameaig  themselve*s  the  Papagos  never 
use  the  te‘rm  jmehlo  of  Santa  Ro.si.  The  Papago  custom  to  move 
freun  a  valle*v  village*  te>  mountain  village  at  e*ertain  times  of  the  vear 
is  gove‘rne*<I  usually  on  ae-e-oiint  ed'  wate*r.  The  inhabitants  of  these 
Santa  Rosa  villages  have  no  spe*e‘ial  time  te)  go  te>  the  mountains. 

\Vhene‘Ve*r  the*re*  is  no  water  in  the  valk\v  tlu'v  go  to  the  moun- 
4”)h  tains  whe*re*  the*  we*lls  are.  The  ]K*e)ple  e)f  the  village  of 

Kiae*he*mue*k  go  to  the  meaintain  villages  e>f  Cen'ered  Wells, 
Iire)wnell  and  N<u*ii»ak.  'fhe  pee)])le*  of  Aehi  tee  to  Silymarki.  The 
pe*ople  of  Akehin  go  to  (’omohahi  and  Cahahi.  The  people  of  Ane- 
gam  go  to  the*  mountain  village*  e)f  ('hirij)au.  Seune  of  the  Anegam 
peojde  go  to  Kometlik.  Seme*  go  to  Poso  Salado.  Fovere*d  Wells  is 
about  IS  mile's  from  Kiaediemuck — P)re)wnell  ahemt  12  or  13  miles — 
Cahahi  ah'emt  20  mile*.' — Silymarki  about  20  miles  from  Aehi,  Como- 
hahi  alK)ut  20  mih's  from  Akehin:  Cahahi  12  or  13  miles  from  Ak- 
e*hin:  Keunolik  about  10  or  12  miles  freun  Anegam;  Poso  Salado 
about  17  miles  from  .\ne*gam.  1  think  the  Papagos  spend  about  the 
same  length  e)f  time*  in  the  vallev  as  in  the  mountains.  There  is  a 
Papage)  weerel  that  .rounds  something  like  Oe)itak — it  means  fielels — 
the  Papagees  a]>]»ly  this  woid  te)  the  valle*y  elistrie'ts  or  villages.  The 
Papagos  have  never  ealleel  themselves  pueblo  Indians — they  call 
them.‘^e*lve*s  (heitam.  iu^t  a  tribal  mime  with  no  particular  meaning. 
Taking  the  valk‘y  village*s  of  the  Santei  Rosa  group,  the  farthest  dis¬ 
tance  to  which  the  fielels  of  any  village  e.xtend  around  the  village  is 
h(*tween  P  ^  anel  2  miles — this  has  heen  so  far  as  I  remember.  I 
remember  Santa  Reesa  villages  ahemt  20  years  back — these  villages 
have  heen  in  the  same  ]»laee  eluring  this  time  As  far  as  I  can 
remendu*!*  each  family  cultivates  from  lo  to  about  40  or  45  acres. 
The  jieople  of  the.^e  villages  raise  cattle  and  horses  and  burros —  they 
raise  no  sheep,  goats  or  jiigs — the  number  of  .stock  they  owned  was 
fewer  20  years  ago  than  now — I  think  that  it  has  increased  about  50 
j)er  cent  during  the  time  that  I  can  remember.  This  is  true  of  the 
jieople  in  the  south  mostly,  not  (piite  so  much  in  the  Santa  Rosa 
valley.  The  reason  that  the  numlier  of  cattle  is  larger  now  is  that 
water  has  been  one  question,  they  have  looked  after  them  more.  In 
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recent  yeai*s  there  have  l)een  more  wells  dus,  some  by  the  Papagos 
and  .some  hy  the  (lovernment. 

4*)1  “Q.  Were  you  present  recently  when  Mr.  McKay  testified 

as  to  the  boundaries  of  a  certain  tract  of  land  claimed  in  this 
suit  and  called  the  Santa  Rosa  tract?  A.  Yes,  sir. 

(^.  You  heard  his  testimony  on  that  subject?  A.  Yes. 

Q.  You  remember,  he  described  a  tract  beginning  at  a  point  called 
Kabit(jue,  running  south  30  miles  to  a  point  called  Okomo,  then  west 
*24  miles  to  a  ])oint  called  Mescalero,  thence  north  30  miles  to  Sierra 
Caheza  and  thence  to  the  place  of  beginning  Within  your  recollec¬ 
tion  has  anyone  of  the  Papago  villages  claimed  to  own  that  tract? 
A.  No,  sir. 

(1.  lias  the  entire  grouj)  of  the  Papago  villages  that  you  have  men¬ 
tioned  in  the  Santa  Rosa  vicinitv  claimed  to  own  that  tract?  A.  No, 


sir. 

(1.  Did  you  ever  hear  of  that  as  a  definite  tract  before  this  suit  was 
started?  A.  I  never  did. 


Docs  any  Papago  village  that  you  know  of  claim  to  own  any 
definite  tract  of  land  as  against  any  other  Paj)ago  village?  A.  No,  sir. 

C^.  Has  any  Papago  village  ever  said  that  the  land  on  this  side  of 
some  line  belongs  to  us  and  the  land  on  th(‘  other  side  belong'^  to  some 


other  communitv?  A.  No,  sir 

(1.  According  to  Papago  custom  and  law  who  owns  the  land  around 
a  village?  A.  'Fhe  Papagos  claim  it — they  have  it  not  only  by  law 
l)ut  they  claim  it  as  theirs. 


Do  they  claim,  too,  that  the  different  families  own  the  fields 
or  that  the  whole  village  claims  the  fields  together?  A.  The  culti¬ 
vated  fields  the  families  claim. 

Q.  And  when  the  head  of  the  family  dies  who  owns  the  fields  that 
familv  cultivated?  A.  The  familv.’’ 

As  far  hack  as  I  can  remember  this  custom  has  existed.  The 
Papago  tribe  own  the  whole  country  and  any  Papago  can 
4r)2  move  and  settle  where  he  pleases  unless  the  ground  is  owned 
or  occupied  by  another  Papago.  1  know  of  in.stances  where 
families  left  fields  that  they  were  cultivating  and  took  up  other  fields. 
They  did  not  have  to  get  permission  from  the  chief  or  anyone  to  do 
so.  When  they  move  in  this  way  they  don’t  sell  or  give  the  fields  to 
somebody  el.'^e  but  just  leave  them.  I  know  the  peoi)le  have  deserted 
(^uitac  clo.'^e  to  Iron  Pipe  village  altogether.  Quite  a  good  many 
have  moved  away  from  Tecolote  and  Fresnal  also.  The  tradition  of 
the  Papago  people  is  that  they  first  gathered  into  villages  because 
they  were  afraid  of  the  A])aches  who  irsed  to  raid  the  country.  Ac¬ 
cording  to  Pa])ago  law  and  custom  I  never  heard  of  a  Papago  village 
owning  a  traet  of  land  as  a  village.  The  cattle  belonged  to  different 
individuals  and  not  to  the  whole  village  in  common.  They  would 
range  the  entire  country  at  will,  ranging  within  8  miles  of  where 
there  is  water.  In  the  organization  and  form  of  government  of  the 
Papagos  each  village  used  to  have  a  chief — and  one  man  is  usually 
head  of  a  village,  now.  As  far  back  jls  1  can  remember  one  man 
acted  as  chief  for  not  more  than  one  village.  There  are  two  different 
ways  of  choosing  a  chief — one  by  heredity  and  one  by  the  people. 
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It  was  more  coinmon|  tliat  when  a  ehief  died  his  son  became  chief 
instead.  As  to  the  otlier  way,  usually  when  the  chief  died  and  had 
no  son,  he  would  tell  hue  of  his  near  relatives,  '‘this  man  after  I  die 
will  take  my  ])laee.”  Tsually  they  would  get  the  people  together  and 
they  would  agree  that  this  relative  of  the  cliief  become  head.  In  such 
a  ineeting  all  of  the  men  would  get  together.  Now  it  is  about  like 
your  elections,  .‘^omev  hat  modern,  doing  as  far  back  as  I  can 
remember  the  chief  was  the  attorney,  the  prosecuting  attorney  and 
the  judge,  and  sometimes  he  would  do  the  punishing  for  any  wrong. 
The  chief  usually  had  no  council — when  he  did  have  a  council  they 
were  not  real  c(umcil<]  just  usually  when  there  was  anything  to  talk 
about  the  j)rincipal  men  of  tlu*  village  gathered  and  talked  about  it. 

The:^e  meetings  were  hcM  not  at  fixed  times  but  wdien  there 
4o3  was  something  to  talk  about.  For  example,  when  any  man 
did  anything  wrong  he  usually  called  the  people  together  to 
see  what  to  do  about  it.  whether  to  ])unish  him  or  to  free  him.  Then 
in  later  years  white  people  came  on  the  reservation — they  had  some 
busine.s^,  school  matters  or  other  things,  ami  the  chief  called  the 
principal  men  of  the  village  to  hear  what  they  had  to  say  about  it. 
Within  my  recollection  the  chief  would  not  have  the  pow’er  to  do 
anything  affecting  the  land  around  the  village  w’ithout  calling  a 
council  of  the  inhabitants.  There  is  no  fixed  number  of  members  of 
the  council.  The  numb(‘r  is  different  at  different  times.  The  Papagos 
never  use  the  term  governadoi's  or  captains — sometimes  they  use 
governor,  not  a  Paj>ago  wonl  hut  corrupted  Spanish.  Within  my 
recollection,  even  if  a  diief  had  calU'd  a  council  at  anv  time  he  would 
not  have  the  right  to  .<(*11  or  give  away  an  interest  in  the  lands  around 
a  village.  A  chief  could  not  give  the  right  to  some  white  man  to 
bring  suit  in  court  alfectiug  the  lands  around  a  village  without  call¬ 
ing  a  council.  Within  my  recollection,  Papagos  have  not  had  head 
chiefs  as  well  as  chiefs.  I  have  heard  of  Con  Quien — I  don’t  think 
I  ever  saw'  him — I  never  heard  of  him  or  anyone  else  being  head  chief 
over  all  the  Papagos.  In  a  general  way  the  boundaries  of  the  Papago 
countrv'  claimed  by  them  is  Haboquivari  on  the  east ;  Ajo  on  the  w’est; 
Mexican  boundary  on  the  south  and  close  to  the  southern  Pacific 
Kailroad  on  the  north.  The  Papago  peoj)le  are  divided  into  three 
different  groups — one  w’e  (*all  Tortoquin — one  Korklorote  and  one 
Ilohula.  The  first  group  occu])ies  the  land  north  of  Sells — the  next 
usually  occupies  the  extreme  southern  section  of  the  country  along 
the  Mexican  boundary — the  third,  usually  we.st  of  the  Quijotoas, 
along  the  Ajo  country  and  north  of  the  mountains.  The  greater  part 
of  the  country  claimed  by  the  Papagos  is  now’  covered  by  nicTPapago 
reservation^  There  are  more  adobes  now  than  there  were  20  years 
ago.  In  the  old  days  hou.<es  were  usually  built  of  ocatillas  and 
sahuaro  ribs  with  mud  plaster — some  of  these  and  some  of  the 
454  dome  shaped  houses  still  exist.  An  ordinary  family  of  5  peo¬ 
ple  could  build  a  pretty  good  cactus  rib  house  in  about  a  week 
— it  w’ould  have  to  be  repaired  from  time  to  time — if  they  did  not,  it 
would  not  last  much  more  than  5  years — none  w’ere  more  than  one 
story  high.  In  the  old  days  the  Papagos  used  to  destroy  a  house  or 
abandon  it  after  a  death  had  occurred  in  it.  They  still  do  this  in  some 
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])arts  of  the  reservation.  Tliey  have  no  written  language.  T  was  be¬ 
tween  10  and  1*2  yeai-s  when  I  went  to  sehool.  Very  few  Papagos 
eould  understand  English  as  far  back  as  1  can  remember.  It  is  differ¬ 
ent  now  on  aeeount  of  the  schools.  Many  spoke  broken  Spanish 
usually  in  dealing  with  Mexicans  in  a  business  way.  There  were  no 
schools  then  on  what  is  now  the  resersation.  If  any  Papago  went  to 
school  then  it  was  to  Sacaton  on  the  Pima  reservation  or  to  Albuquer- 
<pie,  New  Mexico,  or  (Irant  Junction.  Al>out  that  time  the  Tucson 
school  was  started.  1  lii*st  heard  of  this  suit  of  the  Pueblo  of  Santa 
Rosa  again.^t  the  Secretary  of  the  Interior  when  some  of  the  govern¬ 
ment  otlicials  told  us  about  it — 1  think  it  was  along  about  1910;  I  am 
not  sure  of  the  date.  I  was  ])resent  at  a  meeting  held  April  20,  1918, 
called  hv  Mr.  McCormick,  Mr.  Thackerav  and  Mr.  Howie  to  consider 
the  matter  of  this  suit — there  were  about  50  Indians  present — some 
Santa  Rosa  Indians  were  there.  Mr.  McCormick  and  Mr.  Bowie 
spoke — they  asked  the  Indians  if  they  knew  anything  about  this  suit 
and  deeds  and  powers  of  attorney  that  were  sfiid  to  have  been  given 
in  liSSO  by  various  Pai)ago  chiefs  to  Robert  F.  Hunter.  The  Indians 
said  they  knew  nothing  about  it.  A  few  Indians  ]U’e.sent  spoke  but 
not  all.  These  (piestions  were  asked  the  entire  meeting  and  the  In¬ 
dians  who  .Slid  they  had  not  heard  of  them  spoke  before  the  entire 
meeting.  Then  there  was  a  committee  ap])ointed  at  the  meeting  to 
investigate  into  this  matter  and  look  up  and  see  if  there  was  anybody 
on  the  reservation  who  knew  about  the  suit  and  these  people.  I  don’t 
remember  who  the  members  of  that  committee  were — 1  was 
455  not  present  when  the  Committee  reported — Mr.  McCormick 
told  me  about  the  report,  1  think  they  had  another  meeting 
but  I  don’t  remember  that  1  was  there.  In  talking  to  my  people  I 
believe  I  have  made  inquiries  among  the  Papagos  as  to  whether  they 
had  ever  heard  of  this  suit  or  these  deeds  and  powers  of  attorney.  I 
asked  them  about  it  once  in  a  while.  I  recall  travelling  about  with 
Mr.  Thackeray  to  inquire  into  the  knowledge  of  the  Indians  as  to 
this  suit — that  was  before  the  meeting  I  have  just  described.  I  be¬ 
lieve  I  was  living  at  Tucson  at  that  time  and  Mr.  Thackeray  came 
along  and  told  me  he  wanted  me  to  go  to  the  resersation  with  him. 
We  came  to  Santa  Rosa  and  intendewed  one  of  the  Indians  there. 
He  was  supposed  to  have  one  of  these  deeds.  I  had  a  very  serious  talk 
with  him  and  told  him  that  we  heard  he  had  some  papers  there  that 
had  been  signed  by  some  Indians  many  years  ago;  that  we  wanted 
to  see  them.  After  much  persuasion  he  showed  us  some  papers  which 
were  printed  advertisements  for  overalls.  In  any  of  my  conversa¬ 
tions  or  inquiries  regarding  the  subject  of  this  suit  and  of  these  deeds 
and  powers  of  attorney,  I  have  never  found  any  Indian  who  admitted 
that  he  had  heard  of  it  until  the  government  men  brought  the  news. 

Croi^s-e.xamination  by  Mr.  Reid: 

^ly  ])re.^ent  occupation  is  stockman  for  the  Papago  Reservation. 
Mr.  McCormick  is  my  boss.  I  live  here  at  the  agency  and  draw  a 
salary  of  .$95.00  a  month;  have  my  house,  water  and  fuel  furnished. 
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I  have  boon  workin^jj  for  the  riovcrniiieiit  bore  ofT  and  on  for  the  last 
15  years;  for  5  years  1  baye  been  with  them  permanently.  Mr.  Mar- 
tin  was  the  agent  preeeding  Mr.  MeCoriniek — Mr.  MeQuigg  pre- 
eeded  him — Mr.  Thaekeray  was  neyer  agent  here — he  was  su|)en’isor, 
I  belieye.  When  I  went  with  Mr.  Tliaekeray  on  tliis  trip  he  was 
agent  at  Sacaton. 

The  name  ►Santa  llosa  is  aj)plied  to  the  hunch  of  yillages  close  to 
Kiacheemuck  all  up  and  down  the  Santa  Uosa  yalley  on  either  side 
of  Kiacheemuek,  which  is  known  to  the  Me.xican  peoj)le  as  Santa 
Kosa. 


456  Q.  Do  not  the  people  of  each  yillage  or  district  respect  the 
pco])le  of  the  adjoining  yillages  or  district  relatiye  to  lands 
and  territory,  i«o  that  as  a  rule,  they  keep  their  cattle  and  hoi*ses  near 
their  own  yillage  and  use  the  land  around  their  own  yillages?  A.  No, 
except  their  cultiyated  fields. 

(^.  And  in  the  round-ups,  you  do  haye  these  round-ups,  don’t 
you?  A.  Yes. 

(^.  You  take  the  cattle  hack  to  the  difi’erent  yillages  where  they 
belong  when  you  lane  these  round-ups?  A.  Yes. 

(^.  Is  it  not  a  fact  that  when  they  gather  the  fruit  from  the  cactus 
the  difierent  yillages  res[)ect  the  territorial  limits  of  their  own 
districts  and  other  districts?  A.  No,  sir. 

(^.  Is  it  not  a  fact  that  the  p(‘o]>le  of  one  yillage  or  distriel  yery 
seldom  ehange  their  plaee  of  habitation  to  another  yillage  except  a 
young  man  will  marry  a  wife  of  another  yillage  and  bring  her  to 
his  yillage?  A.  That  is  not  always  the  custom. 

Generally  the  men  stay  in  their  own  yillage  or  district  and 
do  not  locate  with  another  yillage  or  district?  A.  They  yery 
seldom  do  that — they  do  it  once  in  a  while  but  not  generally. 

(J.  The  Papago  people  do  use  the  term  ‘SSinta  Rosa’’  when  they 
speak  to  the  Alexicans  and  Americans  do  they  not?  A.  Yes,  sir. 

(2.  By  using  that  term  they  refer  to  a  group  of  yillages  or  a  bunch 
of  yillages?  A.  Yes,  sir. 

Q.  And  that  group  or  bunch  runs  some  north  and  some  south? 
A.  The  ones  clo.«est.” 


Back  of  30  yeai*s  my  recollection  is  not  yery  definite  and  I  do  not 
undertake  to  testify  as  to  the  customs  of  the  people  back  of  that 
time.  I  was  in  school  about  10  years  and  home  about  4  months  of 
the  year.  At  that  time  we  liyed  at  Vamori  .«5outh  of  here  16  or  18 
miles.  When  the  goyernment  sent  the  men  to  look  after  the  Indian 
])eopIe  it  did  not  break  up  their  ancient  customs  to  a  considerable 
extent.  It  is  noturally  a  fact  that  when  the  Goyernment 
457  agent  was  established,  he  became  the  head  man  of  all  the 
yilla  ges  instead  of  some  Indian  who  had  authority  to  act  as 
head  man.  ami  at  the  nresent  time,  and  since,  the  agent  has  been 
here,  the  Indians  haye  not  elected  any  head  man  of  all  the  yillages. 
1  haye  neyer  heard  thajt  before  the  goyernment  came  in  they  liad 
a  head  chief  of  all  the  yillages  who  acted  about  as  the  goyernment 
acts  for  them.  I  have  heard  that  Jose  Maria  Ochoa  was  chief  at 
Vinumkirk,  but  I  neyer  heard  that  he  was  head  chief  of  all  the 
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Indians.  When  tlio  Indians  leave  their  villages  or  summer  villages 
and  go  to  the  mountains  on  account  of  water  they  return  to  the 
same  homes  in  the  vallevs  when  the  water  comes  back  and  when 
they  go  again  to  the  mountains  they  go  to  the  same  places 
there.  They  have  two  homes,  one  in  the  mountains  and  one  in  the 
valley  and  these  winter  villages  are  from  10  to  20  miles  from  their 
summer  villages.  The  distance  varies  in  different  sections  of  the 
country.  The  Papagos  claim  all  the  land  between  and  surround¬ 
ing  each  of  their  summer  and  winter  villages  and  they  claim  all 
the  land  between  Kaboquivari  Mountains  on  the  east  and  the  A  jo 
Mountains  on  the  west  and  from  the  Mexican  boundary  on  the 
south  up  to  the  Southern  Paeitie  Railroad  on  the  north.  There 
were  jK'oj)le  living  outside  of  this  boundary  and  beyond  in  the  early 
days  1  think.  It  was  largely  on  account  of  the  white  peojde  coming 
in  and  the  drifting  away  of  game  that  caused  their  drawing  in 
between  the  lines  1  mentioned.  I  have  heard  it  said  that  there 
were  Pa])agos  at  Tucson  but  that  was  before  my  time.  I  never 
heard  the  Pa])agos  call  themselves  Pueblos.  I  never  heard  them  call 
themselves  village  Indians.  A  Papago  does  not  know  what  the  word 
‘‘village”  means — thev  do  not  use  the  town  nor  communitv  but  they 
do  have  a  word  in  the  Papago  language  that  implies  or  means 
community,  town  or  village  and  they  use  the  Indian  term  for  that, 
(^uite  a  number  of  them  understand  some  Spanish  and  I  understand 
that  the  word  “pueblo”  means  town  or  village.  The  cultivated 
tields  of  the  families  remain  in  the  family  from  one  genera- 
•138  tion  to  another  unless  the  family  decides  to  give  it  up.  Some 
of  these  fields  luive  been  in  the  same  family  for  many  many 
years,  back  .further  than  any  one  remembers.  This  country  is 
known  as  a  desert  country  and  some  years  it  has  very  little  rain  and 
some  years  there  is  not  sufficient  area  for  the  live  stock  that  we 
have  and  some  of  the  stock  dies  of  starvation  and  from  lack  of 
water  and  we  need  all  the  land  that  has  been  designated  in  the 
boundaries  that  I  mentioned  for  the  preservation  of  our  stock  and 
the  cultivation  of  our  fields,  and  as  far  back  as  I  can  remember  the 
Indians  have  always  claimed  all  of  this  land  and  have  resisted  the 

t 

white  man  coming  in  and  occupying  any  of  it.  In  the  early  days, 
and  as  far  back  as  I  can  remember,  when  the  white  people  attempted 
to  encroach  upon  these  lands  the  Indians  would  attempt  to  drive 
them  off.  The  Indians  claimed  to  own  all  those  lands  between  these 
boundaries  and  thev  claim  to  own  them  now  and  so  far  as  I  am 
able  to  assert  for  my.self  and  others,  it  is  their  desire  to  own  all  the 
land  and  keep  it  forever,  between  the  boundaries  I  have  mentioned 
and  to  own  it  in  such  a  manner  that  it  cannot  be  taken  away  from 
them.  I  said  it  was  about  1010  when  I  first  heard  of  any  white 
people  claiming  any  part  of  this  land.  At  the  meeting  held  in  1918 
the  ])eo]>l(‘  were  told  that  there  were  certain  white  people  claiming 
pai’t  of  their  land. 

“Q.  And  were  they  told  that  this  suit  was  to  protect  the  Indians 
in  their  ownership  and  to  establish  their  rights  in  this  land? 
A.  No.” 
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To  the  (juestioTi  dcfeiulant  ohjocted  on  the  ^^round  incom¬ 
petent,  irrelevant,  and  iiiiiiiaterial ;  objection  overruled;  exception 
noted. 

They  were  a:?k(*d  if  they  knew  anythins:  alxnit  this  suit.  1  inter- 
prcted  and  they  were  told  that  some  white  men  said  that  the  Indians 
had  authorized  them  to  bring  a  law  suit  about  land  and  were  asked  if 
they  knew  anything  about  it — they  said,  “No**.  It  wa.s  stated  that 
a  certain  man  named  Hunter  many  years  ago  had  a  half 
4o0  interest  in  certain  .<ecti(»ns  of  land  and  these  people  were  bring¬ 
ing  uj)  the  suit  to  take  this  land  that  Hunter  owned — that  is, 
to  take  that  half  interest — that  is  what  was  told  my  people.  1'he 
I)eoj)le  believed  that  it  was  their  land  at  that  time  and  they  did  not 
want  Mr.  Hunter  to  take  it.  I  helieve  at  that  time  it  had  already 
been  .«et  aside  by  the  Pa|)agos  themselves.  They  asked  the  govern¬ 
ment  to  make  it  a  re.<ei-vation — some  of  the  Papago  boys  got  to¬ 
gether  and  wrote  a  s])eeial  letter  to  Washington — some  of  the  other 
j>eople  wrote,  too,  not  chiefs  only.  The  head  men  of  the  village 
had  a  meeting  and  authorized  them  to  write  it.  They  did  not  have 
any  of  the  chiefs  of  the  village  sign  the  letter,  tliey  sent  in  a 
petition  with  a  whole  lot  of  names  signed  to  it — 1  cannot  tell  who 
they  were — all  the  people  were  consulted  and  all  the  people  and 
chiefs  acquiesced  and  agreed  to  it.  The  Indians  themselves  talked 
about  the  reservation  first — I  don’t  know  how  it  came  about,  but 
the  petition  was  made.  Im])ortant  affaii's  of  the  village  are  deter¬ 
mined  upon  hy  a  meeting  of  the  people. 

“Q.  They  instruct  their  captains  what  to  do?  A.  Not  usually; 
if  it  pertains  to  the  whole  village  they  agree  to  it. 

Q.  For  exam])le.  like  agreeing  to  a  ])etition,  such  as  you  have 
mentioned  here,  does  the  captain,  in  obedience  to  the  will  of  his 
people,  sign  the  petition  or  write  a  letter?  A.  No,  sir. 

Q.  Who  does  do  it?  A.  They  never  had  anvthing  like  that, 
they  just  agree  upon  it. 

Q.  What  does  the  governor  do?  A.  Well,  the  captain  usually 
has  not  much  power,  his  powers  are  veiy  limited. 

Q.  What  are  his  powers?  A.  He  is  the  prosecuting  attorney, 
and  Justice  of  the  Peace — that  is  about  all,  I  think. 

Q.  What  pei'son  does  that  for  all  the  peoj)le,  the  people  them¬ 
selves?  A.  The  people  themselves;  they  don’t  have  any  one 
400  person,  not  as  you  say,  they  don’t  have  any  one  pei-son  in 
that  wav. 

Q.  A"ou  don’t  remember  anything  about  how  the  right  of  way  for 
the  railroad  was  transferred,  do  you,  to  the  railroad  company? 
A.  No. 

Q.  Or  the  right  of  way  for  any  public  roads,  was  there  ever  any 
transfer  at  any  time  bv  the  Indians?  A.  No. 

Q.  You  have  no  otlicer  or  organization  of  your  village  other  than 
the  captain,  have  you?  A.  Well,  we  have  what  they  call  the  Gov¬ 
ernor  of  the  village.’’ 

When  you  talk  about  a  captain  you  make  me  think  of  the  Army — 
the  people  of  the  village  have  no  officer’s  besides  the  Governor  and 
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he  is  the  only  person  to  hold  office  either  by  heredity  or  chosen  by 
the  people.  The  Governor  was  the  prosecuting  attorney,  the  judge 
and  the  executioner,  too. 

“Q.  And  what  he  did  he  did  in  the  name  of  all  the  people,  they 
would  back  him  up  if  he  punished  someone,  then  he  would  have 
no  one  to  appeal  to?  A.  No,  sir. 

Q.  And  the  Indians  obeyed  their  Governor?  A.  Usually  they 
obeved  him. 

Q.  If  a  pei’son  or  family,  who  claimed  the  right  to  a  certain  field, 
was  disturbed  in  that  right  or  possession  by  another  Papago,  how 
would  that  controvdsv  or  contention  be  settled?  A.  Thev  would 

t  «. 

have  to  go  to  the  Governor  of  the  village  to  help  them  out  on  that. 

Q.  lie  would  hear  both  sides  of  the  case,  statements  from  both 
sides,  and  decide?  A.  Yes,  sir. 

Q.  And  they  resjiected  that  decision?  A.  Yes,  sir.’’ 

I  said  there  was  a  place  called  Quitac  that  was  formerly  occupied 
but  has  been  dc-^^erted,  it  is  .‘iouthwest  of  Vinumkirk ;  some  went  to 
Big  Fields  some  to  Mnumkirk.  It  is  unusual  for  them  to  abandon 
any  vill.age.  In  this  case  they  migrated  only  a  mile  or  so — 
461  their  cattle  roamed  the  same  pa.stures — there  are  no  fields 
there  now.  They  have  fixed  fields  that  they  hold  from  year 
to  year  and  generation  to  generation,  but  no  fixed  pastures.  The 
reason  they  have  no  fixed  pastures  is  that  they  have  no  fences  and 
the  stock  just  wandei*s  on  the  range  until  the  round-ups  and  then 
they  are  brought  back  to  their  owners.  Various  owners  of  cattle 
brand  them.  I  said  that  the  Papagos  never  paid  any  taxes  on  their 
lands  except  some  that  owned  lands  in  Tucson  and  such  as  that. 
In  the  meeting  we  had  here  in  April  20,  1918,  nearly  all  the 
governors  of  the  reservation  were  here.  I  don’t  remember  any 
village  that  did  not  have  its  governor  at  the  meeting.  I  think  there 
were  50  Indians  j)rcsent,  more  or  less,  who  represented  the  people 
of  riiis  Papago  country  and  they  apj)ointed  a  committee.  I  don’t 
remember  who  the  Committee  Members  were.  Mr.  McCormick  did 
not  make  up  the  names,  they  were  chosen  by  the  people — no  one 
particularly  acted  as  s[)okesman — all  the  people  who  were  sent  as 
delegates  from  the  different  villages  acted.  I  was  present  there 
and  acted  as  inter])reter.  The  way  the  committee  was  appointed 
they  asked  them  ‘‘Do  you  want  to  be  on  that  committee”  and  then 
thev  would  talk  some  and  then  .sav  ‘‘This  man  and  this  man  and 
this  man.”  I  don’t  remember  bow  many  were  on  the  committee, 
or  if  I  was  a  member.  The  committee  went  among  their  own 
villages  and  asked  the  [)eople  if  they  knew  anything  about  this  suit. 
I  did  not  go  along  with  any  of  them  and  do  not  know  what  they 
told  the  people.  They  did  not  find  anybody  who  knew  about  this 
suit — I  never  heard  they  found  anyone.  It  was  before  this  meeting 
that  we  found  a  man  wlio  y>roduced  a  Hunter  contract  which  turned 
out  to  be  the  overall  advertisement.  He  was  at  that  meeting.  He 
showed  us  the  advertisement  again  and  said  it  was  the  first  he  knew 
of  it.  He  said  nothing  about  the  meeting  held  at  San  Xavier  or 
Tucson  in  1880  and  he  did  not  say  the  advertisement  had  anything 
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to  do  with  those  meetings.  Tie  did  not  say  that  he  was  at  a 

462  meetinc:  in  Tucson  in  18S0  where  they  signed  papers  and 
did  not  connect  tlie  advertisement  witli  any  such  meetin.ir. 

lie  tliouijlit  a  cood  deal  of  it.  lie  had  it  wrat)ped  up  and  sewed  wliere 
it  was  torn.  This  man  who  held  the  overall  advertisement  is  named 
Jose  Pahlo — he  is  still  livinc:  at  Achi  and  is  about  60  veal's  old. 

“Q.  The  Jose  Pahlo  that  you  mention  as  havin"  the  printed  over¬ 
all  advertisement  was  not  from  Santa  Rosa?  A.  Yes.  sir.  from  Achi. 
Q.  That  is  one  of  tlie  Santa  Rosa  villaces?  A.  Yes.  sir.” 

I  could  not  jiive  you  approximately  the  numher  of  people  in 
each  of  these  Santa  Rosa  villages  nor  the  numher  of  houses.  1 
wouhl  rather  nf»t  ijive  t^lie  approximate  numher.  Some  villaues  are 
north  of  the  Santa  Rosa  ixrouf>  and  some  south.  One  Papacro  ean- 
not  write  a  letter  to  another — there  is  no  written  lamzuaize.  IVhen 
1  spell  a  Papairo  name,  or  write  it,  T  take  it  from  this  map.  T  think 
if  T  would  writ(‘  it  down  on  one  sheet  and  Mr.  Norris,  a  Papac;o. 
who  can  read  and  write,  writes  it  down  on  another  sheet  of  ]>aper. 
I  think  it  would  he  si>elled  pretty  near  the  same  way. 

“Q.  I  think  T  will  ask  you  to  write  a  few  names  of  villages  down 
and  then  we  will  ask  Mr.  Norris  when  he  takes  the  witness  stand  tn 
write  the  .smie  names  and  see  whether  you  s]>ell  them  {dike,  do  yon 
think  yon  will?  A.  I  don’t  want  to  do  that.” 

There  is  no  Tecolote  district — there  is  a  Sonoitji  village.  It  is 
not  in  either  of  the  3  distri(*ts  I  mentioned.  Some  of  the  vilhiees  1 
have  testified  about  are  outside  of  Pima  Couiitv,  Ariz..  I  helieve  north 
in  Pinal  (’ounty.  I  have  testified  about  no  villages  in  Maricopji 
County  hut  there  are  Papairo  villaijes  there.  The  reservation  1 
testified  about  is  in  Pinni  and  Pinal  rounties  and  a  little  in  Maricopji 
Count v.  The  Tnditms  [lo  not  keep  a  record  of  important  {dfairs  of 
the  village  on  a  record  rtick. 

“Q.  A"ou  never  heard  that  there  is  one  old  man  here  who  kee)>- 
a  stick?  A.  Rutihe  is  not  an  aiithoritv  on  it. 

463  Q.  Hid  you  ever  see  the  stick?  A.  Yes,  sir. 

Describe  it,?  A.  Orijrinally  it  was  a  piece  of  iron  wood. 
Ids  house  burned  up  {ilnd  thi.*?  stick  was  burned  up  {ind  he  nanh* 
another  out  of  sahiuiro  ribs  and  he  ma<le  notches  on  it  {Uid  tlait  is 
the  reason  whv  I  think  he  is  not  autlioritv  on  it  because  the  orii»;in{d 

«  a 

was  burned  up. 

Q.  Wliat  is  his  namel/  A.  We  call  him  Pisa. 


().  AVhere  is  he?  A  If  lie  is  liviu"  he  is  {iround  Tucson.” 
The  community  callcjd  Silynarki,  l)V  the  Indians  moans  Ilanfiin^ 
S{iddle.  Pisa  di<l  not  ilive  at  IIan.[;in^  Saddle  and  di<l  not  keen 


the  stick  there.  When  <l  saw  it  he  was  at  \"avakerka  (witne.ss  spells 
word).  Witness  coes  Ho  map  where  the  word  is  spelled  Ih^ho- 
quercjue)  Mr.  Fraser:  ^Tt  should  ho  noted  that  />  and  v  are  con¬ 


vertible  sounds  in  Spanish’’.  On  the  trip  1  mentioned  that  T  made 
with  Mr.  Thackeniy  some  vears  airo,  we  visited  Achi  to  uet  that  paper 
this  man  was  supposed  o  have.  I  also  went  around  with  Mr.  ]5owie 
taking  affidavits  of  j^edple  here.  Everyone  signed  that  we  asked 
about  it — we  had  iK)ncj  prepared  but  we  talked  with  the  peonle — 
we  put  down  just  what  tney  said.  I  suppose  it  was  aftenvard  reduced 
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to  typewriting —  I  don’ti  reinenibcr  if  we  had  a  typewriter  along. 
Mr.  Bowie  had  a  typewriter  on  one  of  the  trips.  I  think  Mr.  Bowie 
would  write  down  what  T  inteipreted.  When  I  signed  my  affidavit 
the  notary  public  and  Mr.  and  Mrs.  Bowie  were  present. 

Redirect  examination  bv  Mr.  Fraser: 

The  cultivated  fields  of  the  Papagos  are  around  their  valley 
village.® — generally,  no  fields  in  the  mountain  places — When  I 
testified  that  the  Papagos  claim  the  land  around  their  summer  and 
winter  villages,  I  meant  that  the  different  families  claim  the  land 
they  cultivate.  No  village  claims  the  land.  Stock  can  range  about 
8  miles  from  water.  This  man  Jose  Pablo  from  Achi  did  not  know 
anything  about  this  suit  or  the  deeds  supposed  to  be  given 

464  in  1880.  The  fields  of  the  Papagos  occupy  a  very  small 
portion  of  the  whole  Papago  country.  The  range  country 

is  claimed  by  the  whole  Papago  tribe. 

Pursuant  to  the  first  stipulation  herein  referred  to  the  deposition 
of  Alvino  Cieroiiiino  was  duly  taken  on  behalf  of  defendants, 
through  Hugh  Norris.  Papago  interpreter,  at  Sells,  Ariz.,  Jan.  31, 
1922,  which  was  introduced  and  contained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fraser: 

C/ 

Alvino  Heron i mo  is  niy  name  I  am  80  years  old.  1  live  at  Big 
Fields,  about  7  miles  from  here,  sometimes  and  sometimes  I  live  at 
Nolic.  I  am  a  chief  for  alnjut  lo  vein’s — 1  am  full  blood  Papago. 
I  heard  about  this  suit  first  at  the  time  they  had  a  meeting  here. 
A  lot  of  peof>le  were  here — they  were  from  most  all  the  villages. 
I  don’t  remember  who  spoke.  Su])t.  Mcf'ormick  was  not  there. 
They  told  us  e.®peciidly  about  this  law  suit  they  had — they  asked 
the  Indians  as  to  their  knowledge  of  the  suit  and  they  answered 
they  do  not  know  anything  about  it  at  all.  T  {U®ked  other  Papagos 
since  then,  esf)ecially  two  men  from  my  village  older  than  myself, 
who  said  they  had  not  heard  a  thing  about  it  before.  At  the 
meeting  something  was  .®aid  about  some  deeds  given  years  ago  by 
(’on  Quien  and  other  chiefs  to  ji  man  named  Hunter.  None  of 
^  the  Indians  at  the  meeting  said  they  laid  heard  anything  about  that. 
When  they  talked  of  the  deeds  at  the  meeting  they  did  not  bring  u]> 
the  question  whether  at  the  time  that  the  deeds  were  given.  Ton 
Quien  and  the  other  chiefs  gave  powers  of  attorney  to  Hunter  to 
bring  a  suit.  Nothing  was  said  about  that.  I  don’t  remember 
anything  el.«e  that  took  place  at  the  meeting.  There  was  a  committee 
appointed  but  they  did  not  find  out  anything  about  this  suit. 
According  to  Paf)ago  custom  as  far  back  as  I  can  remember,  when 
anybody  clears  uf)  a  piece  of  land  he  owns  it  himself.  It  is  their 
law  and  custom  that  any  Paftago  can  settle  on  any  field  not  occupied 
by  anotlier. 

465  ‘‘Q.  Do  they  have  to  get  anyone’s  permisiosn  to  do  that? 
A.  Sometimes,  if  a  man  has  a  field  close  by  he  usually  goes 
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and  asks  him  if  it  will  be  all  right  for  him  to  come  there  and  make 
a  field. 

Q.  Generally,  does  he  have  to  ask  the  chief  or  anyone  except  his 
neighbor?  A.  That  I  do  not  know.  Hut  they  used  to  go  to  the 
chief  or  to  the  Governor.’’ 

Forty  years  ago  all  villages  had  their  chief — they  were  chosen 
by  the  villages  coming  together  and  deciding  on  which  would 
he  chief,  and  if  thev  all  agreed,  whoever  was  cho.<en  would  become 
chief.  It  was  not  usuallv  the  .'^on  who  succeeded  him,  sometimes 
some  other  man  was  chosen.  It  was  that  wav  at  first.  Mv  father 
took  Con  Quien's  place  and  I  have  taken  my  father’s  place — From 
that  time  t(»  this  dav  it  has  been  that  wav.  Fortv  vears  ago  each 
village  had  a  council;  usually  there  were  two  or  three  men  a.ssistants 
to  the  chief — they  were  put  there  l)y  the  villagers,  to  become  helpers 
to  the  chief.  To  decide  on  these  a.«sistants  usuallv  thev  just  went 
and  had  a  talk  with  the  man  if  thev  thought  he  would  become  a 
good  assistant  to  the  chief;  if  he  agreed,  he  became  such.  When 
anything  came  u|>  of  im])ortanee  to  the  whole  village  ho  called 
his  assistants  and  if  he  wanted  to  he  would  notify  a  chief  from 
another  village  to  come.  Forty  years  ago  a  chief  had  no  power 
to  give  away  or  .«ell  the  fields  or  land  around  his  village  without 
calling  a  council,  nor  could  he  give  power  to  a  white  man  to  bring 
suit  regarding  the  property  of  the  Indians  without  calling  a  (*ouncil. 
Ask(‘d  whether  I  ever  heard  of  a  council  being  called  to  authorize 
the  giving  of  these  deeds  or  the  bringing  of  this  suit,  I  reply  that 
no  time  forty  years  ago  or  before  forty  years  there  has  l)cen  no 
papers  mentioned. 

“Q.  Did  the  Papagos  recognize  a  dilTerence  between  a  chief  and 
a  head  chief  in  the  old  davs?  A.  It  might  have  hoen  that  wav 
because  he  used  to  call  meetings  for  the  other  chiefs  from  the 
460  difierent  villages  because  he  knew  how  to  talk.  *  *  * 
Q.  I  low  did  the  Paf)agos  choose  a  head  chief?  A.  Of 
course,  usually,  being  a  good  talker,  he  had  some  power  and  then 
the  other  chiefs  believed  that  he  should  be  the  head. 

Q.  W  as  there  any  one  man  who  was  head  chief  over  all  the 
Papagos?  A.  The  only  thing  I  know,  he  used  to  send  word  out 
to  whichever  of  the  other  villages  he  wanted  and  called  the  j>cople 
together. 

Q.  If  there  was  a  head  chief  did  he  have  more  i)Ower  over  the  land 
around  a  village  than  the  chief  of  the  village?  A.  Well,  he  thought 
that  he  had  (piite  a  good  deal  of  j>owcr,  j)robahly  he  thought  he 
knew  more  about  it  than  the  other  chiefs  and  gave  them  advice. 

Q.  Did  the  Papago  people  themselves  recognize  that  he  had  any 
power  over  their  lands?  A.  The  other  Papagos  from  the  other 
villages? 

Q.  Yes.  A.  1  gtiess  that  is  what  they  thought,  for  they  usually 
came  when  he  ,«ent  for  them  to  come. 

(^.  That  is  not  what  I  mean — did  the  head  chief  have  any  more 
power  to  sell  or  give  away  fields  or  land  around  a  village?  A.  No, 
it  was  not  that  wav.  the  chief  claimed  the  land  but  he  would  not 
sell  it. 
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Cross-examination  bv  Mr.  Reid: 

V 

I  have  seen  tlie  Southern  Pacific  Railroad  and  was  a  grown  man 
when  it  was  built.  Asked  what  they  told  me  about  the  suit  I  say 
they  told  that  Con  Quien  sold  some  land.  Of  course  there  was 
nobody  that  ever  gave  power  to  anybody  that  would  bring  up 
anything  the  way  you  folks  are  talking  about  it.  I  don’t  know 
what  a  deed  or  power  of  attorney  is. 

At  that  meeting,  which  was  called  by  these  people  here,  I  was 
told  that  some  wliite  ])eople  were  trying  to  take  away  land  from 
us  and  that  is  what  they  told  all  the  ])coj)le  there  when  I  was  present. 

That  is  what  this  committee  that  was  appointed  at  that  time 
107  was  told  also.  They  went  out  and  looked  for  the  truth,  but 
they  never  find  out  anything  about  it. 

“(^.  And  you  don’t  want  your  lands  taken  away  from  you,  do 
you?  A.  That  is  what  1  strongly  think — a  good  many  of  my  people 
agree  with  me  the  same  way — they  don’t  want  to  give  up  any  of 
their  land. 

You  don't  want  to  give  up  your  lands  to  the  government  or 
any  one  else,  do  you?  A.  I'he  way  1  have  been  told,  the  way  the 
government  people  have  told  me,  this  hind  all  belongs  to  the  gov¬ 
ernment  and  it  is  ip)  to  the  government  to  do  what  he  deems  best 
al)out  the  land. 

You  are  willing  and  your  [)eo|>le  are  they,  or  not,  willing  that 
the  government  courts,  the  courts  of  the  government,  shall  decide 
who  owns  this  land?  A.  1  dont  think  it  is  that  wav,  I  know  mv 
people,  and  1  know  my.self  that  we  don’t  want  to  give  up  any  of 
our  land. 

Your  [>eople,  so  far  as  you  know,  claim  to  have  always  owned 
this  land  in  what  is  called  the  Papago  country  for  many  miles 
around  here?  A.  M'ell,  the  jieople  a  long  time  ago  did  not  think 
a  ease  would  ever  come  U])  this  way  and  the  people,  of  course,  claim 
all  this  land  to  be  their  land. 

(^.  And  that  is  what  you  want  it  to  be,  you  want  this  to  t>e  the 
land  of  the  Pajaigo  people?  A.  Yes,  that  is  what  I  want,  because 
we  people  here  do  not  bother  the  government  much. 

(J.  And  you  never  want  the  government  to  let  white  people  come 
in  here  and  settle  these  lands  which  you  now  occupy?  A.  I  have 
tohl  you  just  what  1  say  in  my  mind  about  that  and,  of  course,  I  say 
this,  too,  we  are  willing  to  do  whatever  the  government  decides. 

Q.  When  you  mean  the  government  you  mean  that  part 
4h<S  of  the  gfivernment  that  deeid(*s  questions  of  ownership, 
which  is  the  courts?  A.  Well,  1  mean  that  I  heard  said  there 
is  a  man  who  is  above  all  the  chief  men  of  the  country.  I  never 
heard  Con  Quien  called  Jo.se  Maria  Oehoa. 

(|.  lie  was  hi*ad  chief  while  he  lived?  A.  Well,  I  sujipo.se  he 
was  because  I  told  vou  before  what  he  did. 

(}.  Have  you  ever  been  head  chief  of  all  the  villages?  A.  Well, 
I  thought  I  was  from  the  first,  but  thing.s  have  changed. 

(}.  Since  the  Indian  Agent  has  been  in  charge  of  the  Papagos  the 
agent  takes  the  place  of  the  head  chief,  does  he  not?  A.  Yes,  it  is 


314 


PUEBLO  OF  bANTA  HOi?A  VS.  A.  B.  FALL,  SEC’y. 

that  way,  whenever  any  Indians  want  to  find  out  something,  they 
eoine  up  to  the  agent. 

(^.  And  the  ag(*nt  aets  as  liead  eliief  of  all  the  Papago.^  in  the 
villages?  A.  As  far  as  I  am  eoneerned  I  eonsider  him  head  chief, 
I  don't  know  about  the  other  chiefs. 

Q.  Whatever  the  Indian  agent  tells  you  and  your  people  you 
must  do,  then  vou  consider  vou  must  do  that,  is  that  true?  A.  Yes, 
and  when  the  agent  tells  me  to  tell  my  peojjle  something,  I  go  there 
and  tell  them  and  they  do  it. 

Q.  And  anything  thn  agent  does  for  you  and  your  people  you 
aeeej>t  that  as  being  satisfactory*  and  right,  do  you?  A.  Yes,  we 
are  v«atisti(*d  with  whatever  he  does. 

Q.  And  many  yeai>  ago,  before  you  had  an  Indian  agent  from 
the  government,  vou  had  a  head  chief  to  act  for  vou,  did  vou  not? 

Interpreter;  ‘Many  y(‘ars  ago?'  he  asks. 

(h  Yes.  A.  Y  ell.  theA*  usuallv  li.stened  to  him. 

'  •  • 

().  And  vou  usuallv  did  what  he  t<»ld  vou  to  elo.  did  vou?  A. 
Yes.  ther  e  wer’e*  some  things  we  wer  e  not  eloing  the  right  way,  maylK*, 
and  we'  wendd  e*ome  there'  ami  he'  would  te'll  us  how  te)  elo  this  ami 
he*  weadd  tell  us  how  te)  eln  that  and  e)ther  times  if  anvthing 
dbl)  wreuig  e*ame  up.  and  .^ometime's  we  teK)k  his  aelviee. 

(^.  Ye)u  say  that  many  years  age)  the  village's  hael  a  he'ad 
e  hie'f,  tluit  the  eaptains  e)f  the  villages  we)uld  get  together  and  ehoo.**!' 
a  he'ad  ehie'f?  A.  Ye's,  I  te-stifleel  to  that.  I  said  it  that  way — of 
e'ourse.  .«e)me*time‘':.  the  supervisor  usually  had  some  that  we)rk  umler 
him.  I 

(^.  Did  the  heael  ehie'f  have  a  e'e)une*il,  or  advisors  or  a.^sistants? 
.\.  1  suf»pe»se'  that  was  thfC  reaseri  he  se'iit  worel  e)ut  to  them  to  eome 
in  so  thev  e'oulel  e'ounse'l  with  him  and  give  him  advice. 

Were*  the  eaptains  eif  the  ditlere'nt  villages  the  ee)uneil  ami 
ollie'e'T’s  e)f  the  heael  chief !  A.  Ye*s.  if  there  was  any  thing  of  givat 
im)»e)rtane'e*  te)  talk  about. itlu'V  came*  and,  of  course,  if  it  was  a  small 
matter,  he  weeulel  .settle  i|  himse*lf? 

When  there  was  an  im])ort{int  matter,  he  would  have  the  cap¬ 
tains  e'e)me  to  advi.'ie  himj  would  he?  A.  A"es,  1  have  told  you  that 
he  used  te)  semi  out  and  J*all  the  pe*ople  e)ver  fre)m  the  other  villages 
te)  come  in  ami  talk  to  him. 

(^.  Yhe  things  that  ti  e  hea<l  e*hief  and  the  ea])tains  woulel  eh), 
that  woidd  be  satisfactory  to  the  f)ee)ple  e)f  the  villages,  woulel  it  not? 
•A.  AVell.  T  su]>pose  it  av;  s  that  way.  if  they  elecieled  on  something 
that  way  and  if  the  othpr  villages  liked  it,  it  was  all  right  with 
them.*'  ' 

The  Papagos  generally  lived  their  lives  in  the  villages  in  which 
they  are  born.  1  have  been  to  San  Xavier  but  T  elon't  remember  a 
time  m.rnv  years  ago  Avhe  i  Con  (^uien  Avas  chief  ami  all  the  captains 
Avent  to  San  Xavier. 

Redirect  examinat  on  by  Mr.  Fraser: 

Forty  years  ago  Con  Q  lien  lived  at  Quitac — he  Ava.s  chief  of  that 
village. 
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“Q.  Outside  of  that  village  did  he  have  any  more  power  than  any 
other  ehief?  A.  Con  Quien? 

470  Q.  Yes.  A.  lie  thought  he  was  chief. 

Q.  Had  he  the  power  to  give  orders  to  the  other  chiefs 
what  to  do,  or  could  lie  only  advi.se  them?  A.  I  guess  he  had  power 
to  order  them  heeause  he  gave  them  orders. 

(^.  Were  they  obliged  to  do  what  he  .^lid  if  they  did  not  wish  to? 
.\.  Well,  they  hcljied  him,  I  sup[)ose  they  did  what  they  told 
him  to.” 

Pursuant  to  the  fii'st  stipulation  herein  referred  to,  the  deposition 
nf  Louis  Blain  was  duly  taken  on  behalf  of  defendants,  through 
Jose  X.  Pahlo.  interpreter,  at  Vamori.  Papago  Reservation,  Feb.  1, 
1022.  and  contained  evidence  as  follows: 

I/uiis  Blain  is  mv  name.  T  live  here  at  Vamori.  1  am  70  years 

*  ^ 

old.  T  came  here  from  Teeolotc  many  years  ago — it  was  then  a 
large  village — it  is  small  now.  The  i)eo])le  scattered  from  there. 
Conioah  was  a  large  village  in  the  early  days  and  there  is  no  one 
living  there  now.  There  weie  more  peo])le  at  Vinurnkirk  in  the 
earlv  davs  than  now.  1  have  tiiJds  (hat  T  own  here — I  took  them 

t  • 

up  my.<self — it  is  a  Papago  law  and  custom  that  when  fields  are  not 
oceupii'd  by  others  any  Papago  can  take  it  up.  Sometimes  the 
water  cuts  u]i  a  field  and  they  cannot  farm  it  as  they  have  done 
before,  and  they  leave  it  and  take  up  another.  I  never  heard  of  this 
.«uit.  I  never  heard  of  a  meeting  luJd  at  Sells  in  1018,  at  which 
the  subject  of  this  suit  was  brought  up  before  a  meeting  of  Indians. 
1  don’t  know  anything  about  tbe  deeds  to  Hunter  40  years  ago. 
1  knew  Con  Quien  very  well — 1  guess  he  was  ehief  of  Quitac  village 
wheie  he  lived — he  was  ehief  of  no  other  village.  T  don’t  think  it 
is  true  that  he  was  head  ehief  of  all  the  Papagos.  The  cultivated 
fields  around  a  village  belong  to  the  different  families,  the  different 
people  that  live  in  the  village.  If  a  head  of  a  family  dies  his  fields 
Ix’long  to  any  member  of  the  family,  if  they  want  the  field — this 
was,  say.  40  years  ago — then  it  was  the  eu.«tom  of  the  ehief  of  each 
village  to  call  a  council  of  men  to  advise  him  if  anything 

471  of  im]K)rtanee  came  up  that  affected  the  whole  village.  If 
it  was  of  great  imj)ortanee  they  also  called  the  whole  village 

together.  I  never  heard  or  knew  of  a  council  being  called  anywhere 
in  the  Papago  count rv'  about  40  years  ago  to  discuss  the  question  of 
whether  they  should  give  or  sell  a  half  interest  in  their  land  to  this 
man  Hunter.  I  was  a  grown  man  at  that  time  and  I  surely  would 
know.  Forty  years  ago,  according  to  Papago  custom  and  law,  I 
don't  think  it  would  be  possible  for  a  ehief  to  give  away  or  sell  a 
lialf  interest  in  the  lands  around  a  village  without  calling  a  council, 
nor  would  he  have  the  power  to  authorize  a  white  man  to  bring 
suit  in  court  about  the  lands  without  calling  a  council. 

Cross-examination  bv  Mr.  Reid: 

The  people  left  Tecolote  because  the  Apaches  had  become  peace¬ 
able,  when  they  were  on  the  war  path  it  was  necessary  for  the  people 
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to  be  more  collected — some  moved  to  A’amori  to  be  near  the  govern¬ 
ment  school.  The  people  of  (  omoah  moved  away  gradually  look¬ 
ing  for  something  to  eat.  People  generally  stay  in  the  same  places 
all  their  lives.  I  have  lived  all  mv  life  in  Tecolote  and  Vamori. 
I  don’t  know  what  is  meant  bv  a  law  suit.  I  never  heard  of  the 

4. 

meeting  of  the  Indians  at  S(‘lls  in  lhl8 — 1  never  heard  anyone  talk 
about  it.  or  anything  about  it.  1  never  heard  of  a  commission  being 
appointed  at  that  meeting  for  the  ])urpose  of  making  an  investiga¬ 
tion.  If  they  had  a  meeting  at  Sells,  consisting  of  HO  persons  and 
the  chiefs  of  most  eif  the  village's  were  there,  whatever  they  spoke  or 
talked  abmit  would  be  of  some  importance.  I  don’t  know  any¬ 
thing  about  either  meeting,  the  Hunter  meeting  or  the  Sells  meet¬ 
ing.  I  know  there  was  a  m.an  sent  to  the  Sells  meeting  from  my 
village — I  don’t  kiuuv  what  they  talked  abf)ut — when  he  came  back 
he  talked  about  something  else  but  he  didn’t  talk  about  the  land  and 
didn't  talk  about  a  suit  in  court.  Con  (Juien  was  not  a  great  leader 
among  my  people — 1  glass  he  was  aeijuainted  with  all  the  chiefs  of 
the  villages.  1  gues'^  all  the  captains  of  the  villages  did  what  he 
told  them  to — they  did  not  look  up  to  him  as  their  leader. 
472  In  the  olden  days  all  the  captains  got  together  on  matters  of 
impoitanee.  1  used  to  sec*  them  go  .some  place  together.  I 
don't  know  the  name  of  the  man  who  was  hea<l  chief  last  but  T 
used  to  hear  that  hi*  livid  up  thi're.  If  a  man  died  leaving  a  field 
it  would  belong  to  one  man.  not  the  whole  people. 

Redirect  examination  bv  Mr.  Fraser: 

t 

The  chief  was  the  man  who  decided  disputes  between  the  Papagos 
of  a  village — he  decided  what  was  right  and  what  was  wrong  be¬ 
tween  them.  I  know  the  government  di'cides  what  is  right  and 
what  is  wrong  in  disputes  between  Americans.  T  said  I  didn’t  know 
anything  about  the  Paj»agos  giving  any  white  men  power  to  handle 
anything  for  them.  I  don’t  know  anything  about  a  council  of  the 
Papageis  authorizing  a  white  man  to  bring  a  suit  regarding  their 
lands  before  the  American  court  or  judge.  The  school  has  been  at 
Vamori  just  a  very  few  years. 


Pursuant  to  the  first  stipulation  herein  referred  to  the  deposition 
of  Naclio  was  duly  tak(*n  on  behalf  of  defendants,  through  Hugh 
Norris,  interpreter,  at  Cowlie.  Papago  Reservation,  Feb  1,  1922,  and 
contained  evidence  as  follows: 


Direct  examination  bv  Mr.  Fraser: 

4 

Nacho  is  my  name.  1  don’t  know  how  old  I  am.  I  remember 
when  the  railroad  came  to  Tuc.^on:  I  was  grown  then.  I  have  lived 
in  (’owlic  27)  years — I  have  cultivated  fields  here.  T  cleared  the 
land — my  father  was  living  at  that  time  and  he  helped  me — mv 
children  helped  when  I  took  it  up — it  is  the  custom  to  take  up  land 
that  is  not  oecupii'd  by  .someone  else.  Tom  is  chief  at  Cowlie — he 
is  leading  man  in  this  village. 
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‘‘Q.  Among  the  Papagos  how  is  tlio  ehicf  chosen?  A.  Before, 
they  just  selected  the  best  man  in  a  village  and  got  together  and 
talked  about  him,  then  told  him  to  be  the  chief  and  he  became 
chief  and  later  when  he  becomes  chief  they  take  him  over  to  the 
agent  and  tell  the  agent  that  he  is  chief. 

473  Q.  How  do  they  select  the  council,  the  leading  men  who 
assist  the  chief?  A.  They  look  around  and  select  them  by 

the  people.” 

The  lields  around  a  village  belong  to  each  man  individually,  not 
to  the  village.  In  the  old  days  a  chief  could  not  sell  or  give  away 
any  of  the  lands  around  a  village.  They  could  do  nothing  of  the 
kind.  In  the  old  days  the  men  of  the  village  used  to  come  every 
night  together  and  nothing  would  ha])])en  that  they  did  not  know. 
1  was  present  at  the  meeting  at  Sells,  in  101<S,  at  which  the  Pajiagos 
were  consulting  about  this  suit,  (^uite  a  few  Indians  were  there — 
a  good  many  of  the  villages  were  re])resented.  One  of  the  things 
I  remember  that  was  told  the  Indians  by  the  government  repre¬ 
sentatives  was  whether  we  knew  that  this  land  was  sold  hy  Francisco, 
if  we  ever  heard  anything  about  it.  Tlu'v  asked  if  we  ever  heard 
about  this  suit.  1  don’t  remeniber  that  the  government  men  read 
any  papers  at  that  time — they  answered  that  they  never  heard  of 
this  before — they  don’t  talk  much  about  it.  I  do  not  know  of  any 
Indian  who  authorized  or  directe<l  the  white  men  to  bring  this  suit. 
We  all  know  it  to  be  wrong  for  any  one  ]>erson  to  make  agreements 
of  any  kind  about  this  land.  In  the  old  days  the  Papagos  never 
let  anything  go  on  without  impiiring  about  it.  They  were  afraid 
to  do  anything,  else  there  be  .something  wrong  about  it,  so  they  all 
have  to  explain  and  it  is  impossible  for  one  man  to  do  about  it 
unless  the  whole  of  them  know  about  it.  I  knew  Con  Quien — he 
was  chief  at  a  place  called  (Juitac  (now  Vinumkirk)  and  when  he 
had  any  important  case  he  sent  word  to  all  the  chiefs  to  come  and 
have  a  meeting  and  they  would  talk  about  the  business  they  had 
on  hand.  I  never  heard  anything  about  a  meeting  at  Tucson  in 
the  early  days  to  discuss  this  suit.  Sometimes  they  called  together 
to  talk  about  the  land  here,  hut  not  about  a  suit.  I  don’t  know 
whether  Con  Quien  was  chief  of  all  the  Papagos  at  one  time  or 
not.  He  was  chief  of  his  own  village. 

474  Cross-examination  bv  Mr.  Reid: 

t. 

“Q.  When  Con  Quien  had  matters  of  importance  that  concerned 
all  the  people  of  the  Papago  country,  then  you  say  he  would  call 
captains  of  all  the  villages  to  the  place  where  he  lived  and  they 
would  transact  their  business  there,  is  that  correct?  A.  Yes,  that 
is  true. 

Q.  And  whatever  Con  Quien  the  captains  did  there  the  people 
would  abide  by  it?  A.  Yes,  in  a  way  they  will  do  what  they  agree.” 

Mr.  Fraser: 

“Q.  Has  any  other  chief  beside  Con  Quien  the  pow’er  to  call 
chiefs  together?  A.  No.  1  don’t  know  of  anv — 1  don’t  know  of 
any  chief  that  would  call  a  meeting.” 
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It  would  not  be  [)o 
Qiiien,  or  any  other  e 
the  land  around  the  vi 


Pursuant  to  tlie  firs 


sible,  aeeordini:  to  Papaj^o  custom,  for  Con 
ijiief,  or  all  the  chiefs  together,  to  give  or  sell 


lage. 


1  sti])ulation  herein  referred  to,  the  deposi¬ 
tion  of  Jose  Manuel  wjis  duly  taken  on  behalf  of  defendant,  through 
Jose  X.  Pablo,  interpketer,  at  Topowa  village  on  reservation  on 


Feb.  1,  11)22,  and  eonti 
Direct  exaniinatl 


ined  evidence  as  follow; 
ion  bv  Mr.  Fraser: 


Jose  Manuel  is  iny  i|aine;  I  am  4”>  years  old,  and  live  at  Topowa 
—  1  have  lived  elo.^e  ihiound  luae  for  nainv  vears  and  for  15  vears 


I  have  been  living  rig 
that  hill.  A  small  ti 
more  land  and  made 
up  land  whenever  it  is 
take  his  land.  As  far 
figured  on  selling  any 
never  told  me,  an<l  1  ^ 
Papago  chiefs  meetinjj 
named  Hunter,  by  wl 
in  all  their  lane 
475  would  have  beei 
It  was  the  eusto 
affecting  all  the  peop 


it  here  in  this  })laee.  I  have  fields  ne.xt  to 
4(1  belonged  to  my  father  and  I  took  up 
his  big  lield  of  it — it  is  the  custom  t(»  take 
lot  occupied.  W’hen  a  man  dies  his  children 
back  as  1  can  remember  the  l^apagos  never 
'of  tlu4r  land  or  giving  it  away.  My  father 
lever  heard  of  Con  Quien  and  many  other 
at  Tucson  to  give  pa[)ers  to  a  white  man 
i(4i  they  g;ive  or  sold  him  a  half  interest 
s.  If  this  had  happened,  it  is  a  thing  that 
talked  about  a  great  deal  among  the  ]>eople. 
11  for  the  (4iiefs  whenever  anything  eame  up 
(if  his  village,  to  call  a  meeting  (if  his 


peojile  to  discuss  it.  Me  would  always  call  a  council  if  there  was 


anything  of  imjiortane 


As  far  back  as  I  can  remember  1  never 


heard  of  anv  e(iuneil  lu*re  (ii*  in  aiiv  (ither  village  to  discuss  selling 
Pajiago  land  to  white  i  leii.  I  remember  a  meeting  at  Sells  2  <ir  4 
year's  ago  when  (piite  a  number  of  Indians  were  called  together 
fi'om  the  othei'  villages|  and  were  spiiken  to  hy  g(ivernment  iikmi — 
I  was  thei*e.  The  Indians  were  asked  if  thev  knew  anvthing  alxiut 
any  land  being  sold  (ir  a  suit  in  the  white  man’s  court  brought  in 
the  name  of  the  village  of  Santa  Posa.  The  Indians  said  they 
did  not  want  anv  suit  lx*eause  thev  did  not  know  anvthing  about  it. 

♦  ft  »  O 


(’loss-examination  bv  Mr.  Keid: 

ft 

They  did  not  find  out  anything  about  it  afterward — if  th(\v 
did  they  would  have  said  something.  At  this  meeting  at  Sells 
we  were  told  that  this  suit  was  for  the  ])urp().«Je  of  taking  land 
away  from  the  Indians  or  something  to  that  effect  and  that  is  what 
the  Indians  understood  by  this  suit,  that  they  might  lose  s(»me  of 
their  land  by  it.  The  captains  would  never  act  on  im)>ortant 
matters  without  iii'st  having  a  council  meeting  to  talk  it  over.  1 
have  lived  in  this  house  15  y(‘ai's — built  it — it  has  two  rooms — 
each  i*oom  about  20  feet  .<(Hiare  built  of  adobe  brick.  It  just 
recently  that  adobe  brick  laying  work  has  Ix'en  done  in  this  village. 
When  I  was  a  little  boy  th(‘y  had  grass  houses.  There  wer*e  no 
adobe  houses  in  those  days.  This  house  had  4  glass  windows 


rrEBLO  OF  SAXTA  FORA  VS.  A.  B.  FALL,  SEc\'. 


319 


and  two  doors,  witli  a  shingle  roof.  Beyond  the  fields  in  the  vil¬ 
lage  the  lands  are  used  in  eoininon  hy  the  ])eo])le  for  grazing.  T 
don’t  remember  when  the  ehiefs  of  nW  the  Papago  villages  used 
to  get  together,  but  my  father  had  told  me  that  they  used  to  gather 
altogether  in  some  |)laee — they  don't  do  this  in  late  years. 

Pursuant  to  the  first  stipulation  herein  referred  to  the  deposition 
of  Chico  Bailey  was  duly  taken  on  behalf  of  defendants, 
47G  through  Jo.«e  X.  l^iblo,  inteipreter.  at  Sells,  Arizona,  Feb. 
2,  1922,  and  eontained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fras(U-: 

%/ 

Chico  Bailev  is  ruv  name;  1  think  I  am  GO  vears  old  and  live 
at  Pissenemeh,  quite  a  long  distanee  from  here,  the  west  side  of 
the  reservation.  It  is  about  30  miles  from  here — I  laive  lived 
there  all  my  life  and  have  fields  there.  The  water  spread  over 
that  country  pretty  well  and  1  took  up  and  cultivated  the  fields 
myself.  If  the  fields  are  not  occupied  by  another  Pa|)ago,  any 
Papago  can  take  them  up  aeeording  to  Papago  custom. 

“Q.  Did  you  have  to  ask  the  consent  of  the  village  to  take  up  the 
lands  you  now  occupy?  A.  I  tell  them  in  this  way  1  think  of 
taking  up  that  land  and  whenever  1  could  1  would  take  up  that 
land  there. 

Q.  Did  you  have  to  get  anyone’s  permission  or  consent?  A.  No, 
I  just  simply  told  the  other  folks  about  it. 

Q.  When  you  say  that  the  land  around  a  village  belongs  to 
the  village,  do  you  mean  the  dilVerent  fields  all  helong  to  different 
people,  or  all  the  fields  together  belong  to  all  the  village?  A.  At 
our  village  we  agree  this  way — if  iinybody  has  a.  field  and  some- 
hody  else  wants  to,  he  can  come  and  ]>lant  in  that  field  if  he  wants  to. 

Q.  Do  tho  different  people  own  dilVerent  fields?  A.  Whenever  a 
man  has  a  place  or  a  piece  of  land  fenced  in  he  usually  claims  it 
is  his.” 

When  a  man  dies  his  relatives  take  his  field.  1  have  my  own 
house  and  manage  my  fields  as  I  ])lease — no  one  else  has  anything 
to  say  about  it,  no  one  else  but  my  own  i)eo]de.  1  have  a  few  head 
of  cattle — thev  rove  all  around  in  all  directions.  According  to 
Papago  cu.stom  their  cattle  can  range  where  they  plea.^e,  anywhere 
in  the  country.  I  remember  when  the  railroad  came  to  Tucson — 
then  the  Papagos  had  not  just  as  many  cattle  as  now — at 
477  that  time  they  were  water  poor  and  it  was  hard  for  them  to 
get  water.  Al.«o  the  Apaches  made  raids  and  drove  off  the 
cattle.  My  village  has  a  chief  now — 1  think  he  is  chief  of  our 
village  only.  T  think  1  am  one  of  the  village  council.  Forty  yeai*s 
ago  they  also  had  a  council.  The  chief  did  nothing  alone.  When¬ 
ever  they  wanted  to  .-ielect  a  chief  the  villagers  would  come  together, 
decide  upon  a  man  and  he  became  chief — when  there  was  a  chief 
appointed  the  council  would  be  a])pointed  in  the  .same  way.  It  was 
then  the  en.'^torn  for  the  chief  to  call  a  council  together  and  discuss 
important  matters  affecting  the  whole  village.  There  was  no  talk 
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about  tlie  cliiof  sellinj*  or  <iiviiin  away  fnio  half  of  the  lauds  around 
tlio  villaji;e.  I  never  lieard  of  a  chief  selling  or  jiivinji  away  any  part 
of  the  land  around  a  villajie  with  or  without  a  council. 

“Q.  In  those  old  days  could  a  chief  give  a  white  man  power  to 
go  into  the  white  man's  court  and  bring  a  suit  to  represent  the 
Indians  without  calling  a  council?  A.  No,  it  was  not  that  way, 
there  was  no  friendship  between  the  whites  and  the  people  of  long 
ago.” 

Forty  years  ago  the  hou.'^es  were  mostly  built  of  gra.ss,  ocatillas 
and  Sahuaro  ribs.  Not  many  years  ago  Pa])agos  lH‘gan  building 
adobe  housi‘s.  Tecolote  was  once  a  large  village  hut  now  small. 
Th(*y  ihovckI  away  when  the  A|KU*hcs  became  peaceful — the  rail¬ 
road  had  not  come  to  Tuc.'MHi  when  thev  move<l.  I  know  nothing 
about  a  suit  in  the  white  man  s  court  hrought  in  the  name  of  Santa 
Rosa  t()  find  out  about  the  title  to  land  around  that  village.  1 
don't  know  anything  alxait  the  pajuas  said  to  Ik*  signed  in  ISSO 
by  which  Fon  (^uien  and  a  number  of  oilier  chiefs  sold  or  gave  away 
a  (juantity  of  Fajiago  land  to  a  white  man  named  Iluntei".  1  was 
there  at  the  meeting  .*>  or  4  years  ago  at  which  government  men 
.«poke  about  the  titles  to  the  Papago  lands  and  about  who  owikhI 
them.  The  Indians  came  from  all  the  village.s — the  gov- 
478  ernnu'iit  men  told  us  that  they  understood  th(‘re  was  a 
meeting  in  'rucson,  that  a  certain  white  man  said  he  would 
help  the  Pajiagos;  that  the  Papagos  had  agrei'd  to  give  him  a  half, 
or  some  of  their  lands  in  paynu'iit  for  his  services.  After  exj>lain- 
ing  all  this  to  us  thev  a.skod  us  if  thi're  was  anvhodv  in  the  meeting 
that  knew  anvthing  about  it  and  the  answer  was  that  nohodv  knew 
anvthing  about  it,  ami  the  ()ld  men  saiil  thev  did  not  know  anv- 
thing  about  it.  The  nuai  at  the  meeting  tried  to  find  out  afterward 
if  there  was  anvthing  known  about  it.  Th(*v  asked  the  dilVerent 
])eople  personally  if  they  knew  anything  about  it  and  no  one  knew. 

There  was  some  m(‘n  wlio  went  around  to  the  dilVerent  village's  trv- 

« 

ing  to  find  out  about  it — I  think  there  were  about  (>  who  went 
around.  I  tried  to  find  out  something  about  it  in  my  neighbor¬ 
hood — T  spoke  principally  to  old  men  and  the  old  women  hut  1 
could  not  find  out  anvthing  about  it.  The  Indians  alwavs  talk  about 
those  things  over  the  Papago  country  and  1  nevt'i*  heard  anything 
about  this  deal.  T  don’t  think  th('re  was  any  truth  about  the  chii'fs' 
meeting  in  Tucson  and  promising  to  give  some  of  tlu'ir  land  to 
Hunter  becau.'^e  T  have  .^een.  mv.-ilf.  the  fir-t  chiefs  who  had  souk' 
authority  from  the  white  \\\vu.  I  knew  the  chiefs  per.<»)nallv  and 
they  all  died  of  old  age  and  th(*y  never  said  anything  about  signing 
any  deeds.  I  know  nothing  about  giving  ))ower  to  IIunt(*r  in  tlu‘ 
white  man’s  court  about  these  lands.  If  it  had  happeiu'd  iIk'  Pap¬ 
agos  would  have  talked  a  good  deal  about  it  and  1  never  heard  any¬ 
thing  about  it  as  long  as  T  lived. 

“Q.  Could  chiefs  meeting  at  Tiu'son  give  pow(‘r  to  a  whit('  man 
to  bring  that  suit  without  first  holding  a  council  and  getting  the 
opinion  of  the  Papagos  {d)ont  it?  A.  That  was  the  only  way  they 
managed  their  business.  If  there  were  even  3  or  4  they  could  not 
make  any  business  settlement  at  all. 
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Q.  Do  you  mean  they  eould  not  make  any  business  .«iettlement  at 
all  without  eonsulting  the  people?  A.  That  is  what  I  mean. 
470  (}.  any  Pa])a,u:o  village  ever  say  that  the  fields  on  this 

.side  of  some  line  l)e‘long  to  the  people  of  our  village  and 
nn  people  of  any  other  village  can  own  any  of  them?  A.  No  village 
has  ever  said  anything  like  that. 

(^.  lias  any  Papago  village  within  your  memory  ever  elaimed 
any  definite  tract  of  land  as  again.st  any  other  Pa])ago  village?  A. 
No,  there  is  nev(*r  any  thing  lik(‘  that. 

Q.  Did  you  know  a.  Papago  chief  called  (^)n  (Juien?  A.  Yes,  I 
have  seen  him.” 

lie  was  chief  at  the  foot  of  the  (^uijotas.  1  don't  know  that  he 
was  chief  of  all  the  Papagos.  Forty  years  ago  1  know  of  no  case 
of  unfriendliness  between  Papagos  and  Americans.  There  were  no 
.schools  in  the  Papago  country.  They  knew  a  little  about  the  white 
jiiaiPs  laws.  They  might  have  heard  aV)out  them,  but  they  knew 
nothing  much  about  the  laws. 

Cross-examination  bv  Mr.  Reid: 

t. 

The  ])eople  of  Pissenemeh  where  1  live,  claim  to  own  all  the 
land  around  and  about  that  village  because  they  have  lived  there 
manv  veai*s.  No  one  knows  jii.st  how  long  they  liave  lived  there. 

“Q.  The  people  of  Kerwo — thev  own  all  the  land  al>out  their 

village?  A.  Thev  claim  the  land  the  same  as  we.  Pissenemeh 

and  Kerwo  are  about  14  miles  apart. 

(F  Do  the  people  of  your  town  own  land  half  way  to  Kerwo? 
.\.  No.  T  don't  think  they  take  it  that  way — they  look  at  it  this 
wav — thev  are  Indians  there  at  their  village  and  we  are  Indians  at 
our  village  and  we  all  do  the  same  and  our  .stock  ranges  over  all  the 
land. 

Q.  But  your  village  and  their  village  own  all  the  land  between 
the  villages  do  they?  A.  Yes.  it  is  that  way. 

(}.  And  the  .«ame  is  true  of  Cahahi,  which  is  on  the  ea.st  of  you, 
is  it  not?  A.  Yes,  it  is  that  wav. 

480  Q.  Do  you  know  where  “Santa  Rosa  is?  A.  I  know 

where  it  is. 

Q.  Do  those  Indians  up  there  own  any  of  the  land  down  near 
voiir  village?  A.  That  I  don’t  know.” 

The  people  of  each  village  do  not  .«tay  within  a  rea.^onahle 
distance  of  their  own  village  for  the  pin^mse  of  farming  and  graz¬ 
ing  live  stock  because  the  stock  can  graze  at  will  wherever  they 
want  to.  there  is  no  dispute,  no  one  claims  any  certain  grazing 
land.  When  we  round  our  cattle  up  each  wear  we  bring  them  back 
near  our  own  vilhmfs — We  do  not  try  in  a  general  way  to  keep  our 
.stock  as  near  our  village  as  possible:  the  only  reason  for  the  ronnd-up 
is  we  fix  the  ero]>  of  calves  and  then  we  let  them  go.  We  bring  our 
cattle  back  during  the  round-up  to  the  place  near  the  village — we 
turn  them  loose  any  place — thev  are  all  around  there  at  Cababi. 
at  our  place,  or  down  at  White  Well.  I  don’t  know  anything  about 
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any  deal  of  the  Indiums,  niakin"  any  contract  with  white  men  in 
any  way  whatever  rCjlative  to  the  .^ale  or  the  use  of  the  land  that 
belongs  to  the  Papago.  1  am  sure  tlie  Indians  did  not  know  how 
to  make  an  agrecmcjit  like  that  about  any  land.  If  the  Indians 
up  north  near  the  railroad  wouM  make  any  deal  about  their  land, 
we  would  talk  a  great  deal  about  it  and  if  the  Indians  east  in  the 
Papago  country  wouhl  make  any  deal  eoneerning  lands  with  white 
men  that  matter  woiild  he  talked  ^)f  all  over  the  Papago  country. 
We  are  naturally  vere  much  interest(‘d  in  our  lands.  As  long  as 
I  remend)er  1  never ,  heard  of  any  deal  like  that.  News  of  im- 
j)ortanee  travels  very  ljuiekly  in  the  Papago  country — if  important 
enough,  in  one  night  ;liey  would  know  about  it  all  over  the  villages. 
If  anything  eoneerni  ig  land  at  San  Xavier  should  happen,  they 
would  soon  fiml  out  phout  it.  I  am  pretty  well  aeciuainted  with 
Papagos  in  all  the  v  llages.  I  know  Con  (^iden — he  died  while 
they  were  working  th  ue  at  the  (^uijotoa,  about  IS  years  ago.  He 
was  not  a  great  leade  *.  The  peo])le  all  knew  him.  In  the  early 
days,  when  1  was  a  boy,  the  Pajiago  j>eo])le  did  not  have  a  head 
chief  or  captain  over  the  other  captains.  I  don’t  know  of 
481  any  head  chiiff  over  all  the  people.  In  matters  of  im- 
jioilance  the  chief  and  his  helpei’s  would  come  and  agree 
upon  something  and  settle  it — the  chief  would  never  act  in  im- 
j)ortant  mattei*s  without  the  council  consenting — he  could  not.  I 
don’t  know  about  other  villages — I  know  at  our  j>lace  he  would  not 
act  without  the  approval  of  the  council.  When  there  was  an  ajiplica- 
tion  to  build  a  mission  church  in  our  village  recently  the  chief  called 
the  council  together.  .\  church  was  built  in  our  village  and  after  the 
council  told  him  to.  tluM'hief  gave  ))(*rmission  to  build  the  church.  He 
had  talked  to  the  council  about  it  ami  his  people  and  he  was  ready  for 
the  applicant  and  whenever  he  came  be  says  “all  right.”  I  own  two 
separate  fields  in  my  >'illage.  1  don’t  think  it  would  he  right  to 
sell  them  without  the  consent  of  the  council  or  chief.  No  Indian 
could  do  that.  If  a  school  was  ])ut  at  San  Xavier  in  1880,  '82  or 
’83,  1  think  it  would  be  im])ortant — I  don't  know  whether  or  not 
at  that  time  there  was  a  school  there.  In  those  days  the  Indians 
out  here  were  not  much  for  schools:  they  talked  about  it.  but  they 
did  not  give  it  much  importance  lu'cause  they  did  not  want  to  go  to 
school.  According  to  my  mind  there  was  nothing  more  important 
than  land. 

“(}.  Do  you  p(‘opl(*  and  tlu*  pt‘o|*le  out  here  believe  that  the 
Papago  Imlians  own  what  is  known  as  the  Papago  country?  A. 
I  believe  tins  land  l>clongs  to  tbe  Papagos  becaii.^e  nobody  knows 
how  long  the  Pa))agos  have  lived  here — they  have  been  horn  here 
and  therefore  thev  call  this  as  theirs. 

Q.  And  you  want  th(‘  Papagos  to  always  own  this  land,  do  you 
not?  A.  Yes.  1  want  this  land  to  belong  to  the  Pajiagos  all  the 
time. 

Q.  And  all  the  Papagos  feel  that  way  about  it.  do  they  not?  A. 
All,  thev  feel  that  wav. 

c  t 

Q.  And  you  desire  it  to  be  so  that  the  land  can  never  be  taken  away 
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from  the  Papagos.  do  you  not?  A.  1  feel  that  1  want  it  he  that 

wav  a  1  wavs. 

%  ^ 

Q.  And  if  lliere  i.<  any  (jiicstion  as  to  whether  you  own 
4S2  this  land  or  n<>t  in  court,  you  want  the  court  to  decide  that 
tlie  Papagos  (nvn  this  land  and  should  always  own  it,  do 
you  not?  A.  I  think  that  all  lh(‘  Pa]>agos  helieve  that  the  govern¬ 
ment  is  going  to  hack  them,  always  to  hold  this  land — that  is  my 
helief  and  all  tin*  Pajaigos  helieve  that  strong. 

(J.  And  if  the  matter  is  now  in  e(»urt  to  decide  that  (piestion,  you 
want  the  court  to  decide  that  the  Pa]>agos  own  the  land,  do  you  not? 
A.  Yes.  1  helieve  that  and  1  think  all  the  p(‘ople  would  feel  that  way.” 

Redirect  examination : 


If  a  chief  attem])ted  to  sell  th(‘  land  and  tlu‘  grazing  range  around 
the  village  without  the  con.<('nt  of  tlu*  village  council,  the  people  would 
not  feel  themselves  hound  hy  what  he  did.  We  would  think  he  was 
crazy.  Each  Indian  owns  the  land  individually  around  the  village 
hut  the  rule  is  not  strict  alxuit  that  anv  other  Indian,  if  he  wants 
to,  can  plant  in  another  man’s  lield.  When  I  said  on  cros.«-examina- 
tion  that  the  |)eople  of  Pissinemoh  owned  all  the  land  around  that 
village,  I  meant  that  the  families  own  their  fields  individually.  If 
a  man  come  in  to  Pis.<encmch  and  cultivat(‘d  a  lield  the  crop  would 
belong  to  him.  or  sometimes  if  h(‘  wants  to.  he  can  give  the  owner 
of  the  field  ])ait  of  the  crop.  In  my  testimony  I  spoke  for  my 
village  hut  at  the  same  time  I  have  heen  around  a  good  deal  among 
the  different  villages  and  I  know  that  it  is  practically  the  same  all 
over. 


Pui‘suant  to  the  first  .'<ti])ulation  herein  referred  to  tlie  deposition  of 
Vietoraiio  Pliico  was  duly  taken  on  behalf  of  defendants,  through 
Jose  X.  Pablo,  interpreter,  at  Sells,  Ariz.,  Feb.  3,  1922,  and  con¬ 
tained  evidence  as  follows: 

Direct  examination  by  Mr.  Fraser. 

\"ietoiano  Chico  is  my  nai^ie;  T  am  about  44  years  old  and  live 
at  Little  Tucson.  1  was  at  the  meeting  at  Sells  about  4  years  ago. 

Quite  a  number  of  Indians  were  pre.sent  from  different 
483  villages  on  the  rc.‘«ervation.  The  government  men  told  the 

Indians  thei’c  to  investigate  and  see  if  they  could  find  out 
anything  about  the  (piestion  of  land.  They  told  them  about  the 
land  at  Santa  Thwi — they  asked  all  the  Indians  to  inve.stigate — the 
Indians  suggested  that  they  appoint  .«ome  of  them  to  go  about  and 
find  out  about  this  (piestion.  I  was  one  of  tho.^e  so  selected.  1  first 
interviewed  one  of  the  old  men  and  he  knew  nothing  about  this 
land  question — T  ask(‘(l  another  old  man  at  Cababi — he  also  said 
he  never  heard  of  it.  The  Indians  appointed  this  committee. 

Cross-examination  by  Mr.  Reid : 

The  first  man  I  interviewed  was  Joaquin  Ascension  and  the  other 
was  Victor — they  are  still  living — they  were  not  at  the  meeting 
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here — there  were  not  many  very  old  men  at  that  meeting — about  4 
very  old  men.  I  said  this  to  .loacjuin  “do  you  remember  anything 
about  this  land  ever  being  sold,  1  have  been  hearing  that  sometime 
ago  this  land  was  sold  and  1  want  to  know  if  you  liave  heard  any¬ 
thing  about  it?”  And  this  old  man  said  “we  have  liv(‘d  here  all 
our  lives  and  we  have  heard  anvthing  about  this  at  all  and  1  believe 
if  this  land  was  ever  sold,  whoever  was  the  ehief  that  sold  it  eertainly 
he  would  have  something  to  show  if  he  had  ever  sold  the  land,  for 
instanee,  nice  elothing  (u*  .^nnething  niee  that  he  had  bought  with 
the  proceeds  of  what  he  had  sohl.  of  course,  if  it  was  ever  sold  we 
certainly  would  know  something  about  it.  hut  I  never  heanl  any¬ 
thing  alK)ut  it.”  1  ask(“d  him  if  he  knew  that  a  part  of  this  land 
had  been  sold  and  he  said  he  did  not.  I  did  not  tell  him  what  part 
because  I  did  not  know  which  part  it  was  that  was  supposed  to 
have  been  sohl.  1  did  not  tell  him  much,  as  1  di<l  not  know,  mv.self. 
just  how  much  had  been  sold.  I  ask('d  him  if  he  was  ]>resent  at 
Tu(‘son  at  the  meeting  where  it  was  su]>])osed  to  he  arranged  and  he 
knew  nothing  about  that  meeting.  1  did  not  (‘Xplain  to  him  when 
the  meeting  was  supposed  to  have  taken  place.  I  said  nothing  about 
the  tim(‘  of  the  meeting.  My  conversation  with  Victor  was 
484  just  the  .<ame — 1  did  m»t  ask  eith(*r  of  these  men  if  thev 
knew  or  had  ev(‘r  heard  of  the  suit  in  the  white  man’s  court 
brought  in  the  name  of  the  village  of  Santa  Ko.si.  I  have  never 
talked  to  anyone  else  about  this  matter  (‘xcept  these  two  Indians — I 
did  not  make  any  repoi  t,  as  I  did  not  (ind  out  much. 


Pursuant  to  the  liiist  stipulalif)n  laaein  referied  to.  the  deposition 
of  Roiiaveiitiire  Oldasser  was  duly  takcai  on  behalf  of  defendants, 
at  Sells.  .Arizona.  I'e’*.  ”>.  lh‘22.  and  contained  evidence  as  follows: 


Hireet  examination  by  Mr.  Fra.<er: 


Ponavenluie  ( thlassei-  is  my  name;  1  am  ”>7  years  old.  I  am  a 
Patholie  mis.-i(*!iarv  living  oii  this  reservation,  doing  work  for  the 
Catholic  Church.  1  have  been  living  in  Gila  and  have  since  1010. 
I  have  .‘studi(‘<l  the  Papago  language — 1  can  speak  it  fairly  well — 1 
can  speak  Spanish  and  am  familial-  with  the  whole  of  the  reservation. 
I  have  travelled  amoi’g  the  Papagos  in  Mexico  and  cmered  nearly  all 
their  vilbrnes.  In  niv  work  and  travel  annaig  them.  I  have  studied 
theii*  organization  and  habits.  1  .am  fairly  familiar  with  the  region 
known  as  tlu*  Santa  Pos-i  v.alley  and  the  Santa  l\o.'«a  group  of  vil¬ 
lages.  1  know  dH‘  Papae;o  name  (»f  each — the  fust  is  Kiachee- 
muck — y(»u  have  heon  .spelling  it  approxim.ately  correct;  and  .Vein. 
Kiviho  ami  lloitak.  I  believe  tliat  covers  the  Santa  Rosa  villages. 
There  is  a  village  known  as  .\chin  (.\kchinl  it  cannot  he  a  Santa 
Rosa  village — it  is  not  close — it  belongs  to  the  Como^ahi  com¬ 
munity.  The  village  of  Anegam  is  not  a  Santa  Rosa  village  because 
the  people  are  a  different  family  o”  tribe. 

“Q.  Is  the  name  Santa  Rosa  just  a]i]>lied  to  one  of  these  villages? 
A.  Probably,  hut  T  believe  it  is  apjdied  to  the  group  most  frequently. 
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Q.  Consisting  of  how  many  villages?  A.  Consisting  of  4  or  5 
smaller  villages. 

Q.  Please  tell  about  how  far  apart  the  villages  in  the  Santa  Rosa 
group  are.  A.  These  villages  are  in  a  circle  centering  on 
485  where  the  government  school  is  at  the  present  time,  approxi¬ 
mately  2  miles. 

Q.  Do  the  Indians  use  the  term  “Santa  Rosa'’  among  themselves 
to  name  these  villages?  A.  The  Indians  use  the  term  to  designate 
the  villages  hut  they  use  it  more  for  an  accommodation  term  of 
most  anv  village  in  the  vallev. 

Q.  In  general,  what  do  they  mean  by  Santa  Rosa  valley?  A.  It 
is  a  long  valley  commeneing  at  Table  Top  Peak  and  running  down 
to  the  Quijotoa  Mountains. 

Q.  How  many  miles  is  that?  A.  A])])roximately  50  miles,  that 
is  the  whole  vallev  in  which  Santa  Rosa  is.” 

The  valley  is  approximately  10  miles  wide.  In  common  usage, 
the  word  “pueblo”  is  not  given  to  Indian  villages — the  word  “Ku¬ 
chin”  is  generally  used  to  designate  Indian  villages  in  this  part  of 
the  country.  1  am  speaking  of  my  experience  in  Mexico  because 
my  attention  has  been  called  by  the  Mexicans  to  the  fact  that  1  was 
using  the  word  “rancherias”  in  s])eaking  of  their  places.  Father 
Kino’s  Memoir  by  Molton  uses  the  word  “rancherias”  in  speaking  of 
the  Papago  villages. 

(Counsel  hands  witness  copy  of  complaint  in  this  suit  and  asks 
the  question :) 

“(J.  Do  you  know  of  any  place  in  the  Santa  Rosa  valley  called 
Kahitka?  A.  That  is  supposed  to  he  Kavichk,  the  />  being  mis¬ 
taken  for  r  and  the  f  being  mistjjkcai  for  c/f — that  is  the  mountain 
cfislward  from  Santa  Rosa.” 

Kavichk  is  a  Pa]»ago  woi'd.  The  base  of  the  Santa  Rosa  Moun¬ 
tain  is  approximately  b  miles — it  is  eastwaid  from  the  Santa  Rosa 
group  of  villages,  about  (>  miles. 

“Q.  The  descri])tion  in  the  complaint  then  reipiires  one  to  run 
south  24  miles,  more  or  le.<s.  to  a  point  known  as  Okama  or  Okomo — 
(h>  you  know  of  such  ]»oint?  A.  It  is  probably  meant  to  be 
48()  “Unukam — the  ?/  and  the  /.•  have  been  transposed.” 

That  is  the  north  Comobabi  Mountain  at  present — it  is  ap¬ 
proximately  It)  miles  south  of  the  Santa  Rosa  Mountain.  If  I  go 
24  miles  south  from  the  Santa  Rosa  Mountain  I  would  not  be  still 
in  the  Santa  Rosa  vallev.  This  would  take  vou  across  the  south 

t  t 

romobabis.  rnukam  is  a  groiq>,  a  j)retty  well  defined  group  of  peaks, 
abf)ut  8  miles  square. 

“Q.  The  description  that  runs  24  miles  west  to  a  place  called 
Mescalero,  do  you  know  of  any  such  pla(*e?  A.  1  could  not  place 
Me.'icalero  from  my  knowledge  of  the  country. 

(^.  A  witness  for  the  plaintiff  has  identified  it.  or  has  testified  that 
Mescalero  was  at  or  near  Poso  Rlanco,  or  near  the  Sierra  Blanca. 
Are  those  places  24  miles  west  of  the  north  Comobabi  Mountain? 
A.  A"es,  about  that  distance,  Poso  Blanco  is  24  miles  west  of  Unu¬ 
kam. 

Q.  The  description  then  runs  -10  miles  north  to  Sierra  Ca^  eza — 
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the  same  witness  identilied  tliat  with  what  is  known  as  Table  Top  or 
Table  Mountain — about  how  far  is  that  mountain  from  White 

uite  a  lon^  distance,  north  of  White  Moun- 
ose  to  30  miles.” 


Mountain?  A.  It  is  ( 
tain.  It  would  come  c 

(Witness  corrects  thi' 


s  after  testimony  is  over  and  says  40  miles.) 

Table  Top  Moimtaiti  covers  a  considerable  area — it  is  a  high 
mountain  with  a  large  base,  which  is  about  i)  miles  at  least. 

“Q.  I  show  you  a  map  bearing  the  name  of  the  Dept,  of  the  In¬ 
terior,  V.  S.  Indian  Service.  W.  M.  Keed.  Chief  Engineer,  ('.  K.  Old- 
berg,  Su])t.  of  Iriigatiun.  bearing  dato  1913  and  jmiporting  to  ie  a 
ma])  of  Southein  Ariz.,  showing  Indian  villages  and  reservations.  I 
will  ask  you  whelh('r  you  have  examined  this  map  with  reference  to 
the  description  of  the  tract  just  mentioned  and  whether  you  have 
attempted  to  outline  the  descri]»iion  on  the  map?  A.  I  have, 
487  I  have  worked  at  it  pretty  carefully. 

Q.  Have  you  dclineat(‘d  in  green  upon  that  map  the  out¬ 
line  of  this  tract  using  th(‘  monuments  mentioned  in  the  <lescri]>tion 
in  the  com]>laint?  A.  I  hav(‘  followed  the  di'scription  according  to 
the  monuments  given  by  the  complaint. 

Q.  Do(‘s  that  make  a  tract  24  miles  by  .‘lO  miles?  A.  No.  it 
hardly  docs,  it  gives  (piite  an  inegular  shaped  tract,  one  end  being 
much  longer  than  MO  mile<  and  the  other  being  considerablv  shorter 
than  24  miles. 

Q.  The  western  boundarv.  according  to  that  line  that  vou  have 
<Irawn.  is  about  how  long?  A.  go(Ml  deal  over  MO  miles  long. 
aj)pioximately  30  miles.  (Mileage  corr(*cte<l  at  end  of  testimony.) 

(^.  In  calculating  the  distance,  did  you  use  the  scale  of  miles 
given  on  the  ma]>?  .\.  Y(‘s.  I  use<l  the  township  lines. 

Q.  So  this  tract  maik(Ml  in  green  lepri'sents.  according  to  your 
measurements,  tin*  tract  <l(.';eri  ('d  in  the  complaint  calculated  as 
between  the  monunuaits  theriMn  mentioiH'd?  A.  Yes,  between  the 
mf»numents  miaitifnied.  ami  assuming  that  Mescalero  is  at  Po.«o 
Hlanco  and  Table  Top  i<  .'^i(‘rra  Cabeza. 

Q.  Did  you  ever  hear  Table  Top  called  Sierra  Cabeza?  A.  I  did 
not.  no. 

(}.  1'heie  are  in  evidence  in  this  case  attached  to  the  de]K)sition 
of  Santiag<»  .\in<a  a  number  (»f  deeds,  the  d(*scription  of  oue  of  which, 
called  the  Santa  Ito^a  dei'd.  is  identical  with  tin*  d(*sci i]»tion  in  the 
complaint — have  you  (‘xamined  copies  furnishe<l  you  by  me  of  other 
deeds  from  various  Papago  chiefs  to  I\o’  ert  F.  Hunter,  covering 
other  tracts  in  the  Santa  Kosa  valley?  A.  Yes.  I  have  examined 
these  and  copies  on  record  in  Tucson. 

Q.  Di<l  you  find  any  of  the.^e  tracts  contlicting  with  the  Santa 
Posa  tract  as  outlined  on  the  map?  .\.  1  foiiiul  several 
48(S  tracts  contlicting. 

Q.  Please  give  their  names.  A.  M'he  .\negam  tract  is 
contlicting. 

Q.  Is  there  any  other  tra(*t  that  conflicts?  .V.  The  de.^seription 
of  the  (^uajate  tract  also  conflicts.  How  is  that  spelled  in  S])anish? 


A.  Quajate. 
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Q.  Does  any  other  tract  conflict?  A.  One  tract  duplicates — ^that 
is  the  Kiacheenuick  tract. 

Q.  The  deed  to  which  you  call  my  attention  is  from  the  captains 
of  the  village  of  Anaca  and  Poso  Solado — are  you  able  to  identify 
those  villaj^cs?  A.  Anaca  is  evidently  Ane^am  and  Poso  Solado 
ou.iiht  fo  be  Poso  Salado — in  Pa])afto  Onijijwafya. 

Q.  The  (lescri])tion  in  that  deed  is  as  follows:  Commencing  at 
and  inclusive  of  the  Poso  Salado  in  the  Sierra  Hui-moj,  thence  run¬ 
ning  south  a  distance  of  IS  miles,  thence  west  a  distance  of  10  miles, 
thence  north  a  distance  of  18  miles  to  said  Sierra,  thence  east  along 
the  Sierra,  a  distance  of  10  miles  to  the  ])oint  of  beginning  and  con¬ 
taining  ISO  scpiare  miles,  more  or  loss,  reference  being  made  to  the 
location  of  said  villages  and  to  Poso  Salado.  Now  did  vou  outline 
on  the  map  as  nearly  as  you  can  the  tract  there  described?  A.  Yes, 
I  have  tried  to  outline  it  exactly. 

Q.  Did  you  meet  any  difliculties  in  finding  the  point  of  begin¬ 
ning?  A.  Point  of  beginning  is  not  ditlicult  to  find,  being  at  the 
location  of  the  present  Copperosity  village. 

Q.  Which  is  the  tract  so  outlined?  A.  The  tract  marked  No.  4 
in  blue. 

Q.  Does  that  conflict  with  the  Santa  Uosa  tract  in  the  manner 
shown  by  the  blue  line  with  the  tract  outlined  in  green?  A.  It 
does — about  half  of  the  tract  being  in  the  Santa  Rosa  tract  as  out¬ 
lined  by  plaintifl'.’* 

I'he  No.  4  tract  as  outlined  docs  not  include  the  main  village  of 
Anegam.  That  village  may  be  A  miles  off  from  the  nearest  point 
(►f  the  boundary.  The  next  tra(*t  I  found  to  conflict  was 
4SP  Quajate.  The  <lescription  of  that  found  in  the  deed  is  as 
follows:  ‘rommcncing  at  a  point  0  miles  due  north  of  said 
village  of  Quajate,  then(*e  run  due  west  a  distance  of  8  miles  to  a 
point  known  and  d(‘signated  as  Poso  Amargoso  or  Ifltter  Wells,  and 
inclusive*  of  said  Wells,  thence  south  a  distance  of  fl  miles,  thence 
east  a  distance  of  4  miles  to  the  summit  f)f  the  Salmaro  Mountain, 
thence  mu'theast  a  distance  of  (>  miU's  t<»  the  ]»oint  of  beginning  and 
containing  7f)  sepiaie  miles,  more  or  less.’ 

1  attempted  t(>  fiml  the  boundaries  but  an  exact  following  of  the 
elescription  would  leave  two  iiu*(uisistencies  and  I  corrected  the  error 
that  I  thought  was  in  the  descri]»tion  in  order  to  get  a  description 
(»f  the  tract  intemlcd.  1  find  first  by  lunning  a  line  f)  miles  due 
north  of  .sud  village*  and  then  due  west  8  miles,  the  end  of  this  line 
would  t)e  nowheie  neai’  Ritter  Wells.  After  trying  from  a  point 

miles  due  north  f)f  the  village  of  Quajate.  1  ran  a  line  to  the  village 
of  Ritter  Wells,  almost  or  vei  v  nearlv  .«outhwe.«t — then  T  ran  the  line 

t  « 

a(*cording  to  the  directions,  .south  a  distance  of  0  miles;  then  by 
tiyirig  to  run  a  liiu*  ea.«t  a  distance  of  4  miles,  I  could  not  possibly 
r(*ach  the  summit  of  the  next  mountain  called  Salmaro  in  the  deed 
but  ju’obably  meant  to  be  Salmaro  and  thus  reach  the  summit  of  the 
mountain  called  TIanamkam  by  the  Indian.^ — a  .«])ecies  of  cacti  but 
not  Salmaro,  and  then  from  the  summit  of  this  mountain  T  ran  a 
line  northeast  0  miles  to  take  in  the  village  of  Tahtmah-meli  on  the 
ma])  and  it  w.as  [)robably  intended  then  to  run  to  the  point  of  be- 
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ginning,  which  was  a  distance  a  great  deal  more  than  0  miles.  If  I 
had  followed  the  dcseri|»tion  given  in  the  deed  alone  I  would  have 
been  able  to  trace  a  tract  but  I  would  have  had  to  disregard  some  of 
the  monuments,  d'he  tract  I  have  just  <lescribed  is  marked  o  on  the 
maj)  in  Mue  and  does  m)t  take  in  all  the  Quajate  villages.  It  laps 
over  the  Santa  Kosa  tract  (piite  a  few  miles  in  the  manner  shown  on 
the  map.  d'he  third  tract  1  fouml  to  conflict  with  the  Santa  Kosa 
tract  was  one  of  the  later  or  (luittard  tracts  called  the  Kaka- 

490  ehemouk  tract,  ’the  deseriptifni  of  which  eommeiu'cs  on  the 
Santa  Rosa  Mountain,  “north  of  said  village,”  thence  runs 

“west  along  the  summit  (»f  .snd  mountain.”  six  miles;  thence  south 
12  miles,  etc.  Santa  Ib»sa  Mountain  is  really  east  not  north  of 
KakeclieeiiHMik  and  runs  in  a  nortluMly  direction  and  not  east  and 
west.  It  was  not  possibb'  to  run  a  lim*.  according  to  the  description 
given  in  that  d(‘e(i.  and  for  that  n*ason.  1  inter])reted  tlie  intention 
of  the  person  giving  the  <l(‘sciiption.  Running  the  line  in  order 
to  include  the  Santa  Rosa  village*,  whie-h  is  the  same  as  Kakaehee- 
mouk,  if  the  descriptions  we*re  followed  it  wonld  have  left  the  village 
entirely  out  of  the  tract  but  I  think  I  have  followeel  the  intention 
of  tlie  one  who  drafted  the  eleed,  following  the  line  along  the  summit 
almost  north  and  thence  at  right  angles,  etc.,  so  as  to  include  the 
Santa  Rosa  village  whiuli  is  the  same  as  Kakaeheemouk.  This  tract 
is  marked  on  the  map  iii  red  ami  overlaps  the  Santa  Rosa  tract  almost 
entirely.  The  Rajio  tmet  and  the  (’ahabi  tract  se])arate  the  moun¬ 
tain  homes  from  the  \illage  homrs  of  the  same  Tndia’.is.  hecau.«e 
<|uite  a  number  of  people*  having  lii*lds  in  Santa  Rosa  regularly  liave 
their  mountain  homes  a^t  ('ahahi  in  the  Rajio  tract.  1  have  outlined 
the  same  on  the  map.  jfollowing  the*  monuments,  moi’e  or  le.^s  the’ 
elistance  giv(*n.  'Fliis  lact  is  marked  hy  a  gr(*en  line,  numhered 
one.  4'hi*;  same  siinali  ii  exists  in  I'o-'.-j’-d  to  tla*  village  of  Akchin 
which  consists  almost  c  Jtirely  (»f  fields  hclonging  to  the  ]>eo])le  liv¬ 
ing  at  the  mountain  vi!  age*  <»f  (‘nm<*hahi.  'Phere  is  a  separate  <lee<l 
covering  (Vmieihahi.  one  <if  the*  (luillarel  ele*eds.  later  em  filed  in  the* 
court  house  in  Tue*sein.  •  It  is  marked  e»n  the  map  in  green,  as  No.  12. 
The  Santa  Re>sa  trae  t.  the*  way  it  is  eaitlineel  leaves  out  the  mountain 
village  for  flu*  pee>ple  iln  that  eeanmunity.  which  is  the  village  e>f 
Hanging  SaeMle  (Silyiarki)  in  the  \’ae*a  hill.  Ry  fe)lle>wing  the 
seuithe'rn  line  e*xae't  of  he*  Santa  Reesa  trae*t.  as  ele\<cribe<l  it  weeulel 
le*ave  outj  the*  e*ntire  va  le*y  village*^  eef  tlie  Santa  Reesa  Inelians  at 
Sikuhimat. 

491  M’hereupem  sa  el  ma])  was  ree*eive*el  in  evielence  anel  marked 
lVfe*nelant’s  Kxh  hit  1-a  for  inele*ntifie*atiem. 

■ 

(  Here*  feellejws  map  markeel  page*  492.) 


Referring  tee  this  San  a  Rei.si  greuip  e»f  villages,  their  fielels  exteml 
as  far  .'^euith  as  Sikeelhiinat  (or  Sikuhimat).  about  IS  miles  south 
of  the  elav  sche)ol.  Th  *v  are*  .<cattering  fields — tliev  are  not  con- 
tinuenis.  that  is  the  fart  K*st  .<emth  that  the  Santa  Ree.sa  people  have 
fields.  Areeunel  the  San  a  Re)sa  gre)up  yem  will  finel  the  fields  close 
to  the  village  on  the  sopth  to  lloidek  (meaning  a  little  field)  and 
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on  the  east  some  fields  belong  to  the  village  of  Makimava,  about  6 
miles.  Most  of  the  fields  are  within  the  village  limits,  within  a 
circle  of,  say,  2  miles.  There  is  a  Papago  village  entirely  abandoned 
on  the  east  side  of  Kavichk,  or  the  Santa  Rosa  Mountain,  called 
Santan.  The  inhabitants  moved  up  toward  the  Gila  River.  The 
Papagos  have  no  written  language — now,  there  is  quite  a  number 
who  read  and  write  English — they  have  made  considerable  progress 
in  this  connection  since  1  came  here.  Some  of  them  in  the  central 
part  of  the  country  are  still  oj)])osed  to  schools  as  tending  to  break  up 
Indian  customs.  This  opposition  is  lessening.  1  attached  very  little 
importance  to  this  suit  at  the  time  1  lirst  heard  of  it  and  for  that 
reason,  do  not  recall  the  date  1  lirst  learned  of  it — I  think  I  first 
lu'ard  of  it  from  Fatlua*  Wand,  who  told  me  that  he  had  met  Mr. 
Guittard  who  nuMitioiuMl  the  suit  to  him — that  must  have  been  1914. 
1  had  not  heard  of  th(‘  Hunter  deecls  of  ISSt).  Mv  lirst  idea  was 

c 

that  theie  existed  a  claim.  I  was  pic'stait  at  the  Sells  meeting  of 
April  20.  101  (S.  jp  which  Supl.  Mcf’ormick,  Mr.  Thackeray.  Mr. 
Howie  and  a  number  of  ’nd’aU':  \vei*(‘  present.  Mr.  Howie  presided 
over  the  i>ieeting — the  ro^Mn  was  full  of  Imh-ms  from  nrettv  well 
all  over  the  reservation.  The  Imlians  were  told  to  he  on  their  gujird 
concerning  land  claims  ami  were  asked  to  investigate  after  return¬ 
ing  home  and  find  out  whelher  they  could  get  anv  clues  relative  to 
the  deeds  of  which  we  are  tieating  now.  The  suit  was  men- 
40.S  tioned.  the  existence  of  the  deeds  was  statc'd  to  the  Indians 
and  explanation  made  to  them  cpiite  fully.  Inquiry  was 
made  as  to  their  knowledge  of  it.  They  <li.'«claimed  any  knowledge 
of  the  suit  harring  only  om*  man  who  claimed  to  have  knowledge 
(»f  some  claim  to  land,  giving  (‘vidence  of  what  turned  out  to  be 
nothing  hut  a  piece*  of  ch)th  with  a  ])rinted  advertisement  attached. 
A  committee  was  ap])oin1e<l  to  keep  u])  the  investigation  among  the 
Indians  ami  to  devote  special  ell'orts  to  finding  any  clues  concern¬ 
ing  the  suit.  1  was  not  ]H(*s(*nt  wlu'n  the  cemunittee  re])orted.  I 
have  tried  veiy  haid  to  find  emt  what  the  Indians  knew  about  this 
suit,  or  the  deeds.  Of  course,  my  investigation  is  confined  mostly  to 
the  southern  district,  when*  they  have  no  r(*collection  of  such  a 
transaction  and  I  could  not  get  th(*ni  to  i(*mejnher  anything.  I  did 
m>t  hav(*  occasifni  to  make  impiiries  among  those  up  at  the  central 
}»art.  1  don't  think  1  made  imjuiric's  around  the  Santa  Rosa  villages. 
1  don’t  think  1  hav(*  spoken  to  any  of  the  Santa  Rosa  Indians  owing 
to  the  fact  that  some  of  the  Indians,  do  not  trust  me.  The  older  ones, 
the  only  ones  with  whom  1  could  talk,  are  (piite  oppo.«ed  to  my  work 
among  them. 


rro.<s-examination  hv  Mr.  Reid: 

.\t  Santa  Ro.si  school  Feh.  7. —  I  have*  been  around  here  since  1911. 
1  have  taken  up  the  Indian  c(*nsus  for  the  Indian  Department  of 
the  Federal  Government,  besides  mu(*h  other  travel/ing  around.  I 
have  never  ])ros|)ccted  which  would  recpiire  me  to  go  into  remote 
regions,  many  not  occupied  hv  ])eo])le — 1  have  simply  done  mission¬ 
ary  work  and  the  census  work  and  made  my  travels  necessary  for 
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them;  when  I  testified  tn  distances,  for  instance  from  Sierra  Blanca 
to  Table  Top,  1  calcula  cd  the  distance  from  measurements  on  the 
map,  not  from  iny  owi  surveyinji.  A  projection  or  head  in  the 
mountain  would  l)e  a  M( — it  resembles  a  human  head.  The  majority 
of  the  Villafi;e  of  Com 
Anegam  is  3  or 
494  here — it  is  aj)pro 

first  house  at  A 
northeast  that  are  close  ; 
call  it  Kwivo,  or  Achi. 
next  vilhme  northeast 


)babi  have  fields  ami  homes  at  Akchin — 
4  miles  north  of  this  Santa  Bosa  school 
kimately  a  mile  and  a  half  from  here  to  the 
(lejjiam.  The  houses  that  we  can  see  over 
t  hand  is  practically  this  villaj^c  here — they 
Achi  is  the  farther  end  of  Kwivo.  The 
s  practically  ahout  one  with  this,  that  is 
Santa  Bosa  village:  Achi  is  the  farthest.  Beyond  that  there  are  no 
more  houses — all  Bapauo  villaiics  aie  pretty  well  .scattered,  compared 
with  the  vilhm(‘S  in  the  middle  state's  thev  are  verv  much  scattereel. 

•  t 

although  they  are  pretty  well  defined — there  is  some  distance  betw(*en 
some  of  the  liouses.  Sni|all  j»roups  have  a  name  for  that  firoup.  like 
in  this  present  instance, I  /Ar//  is  Achi.  For  instance,  in  the  village 
of  Kiachemuck  where  there  are  a  number  of  groujjs.  each  group 


would  have  an  Indian  n 
they  were  .separated.  T 


line  used  amoung  the  Indians,  (‘spc'cially  if 
lere  w(mld  have  to  have  names  in  order  to 
serve  in  the  place  of  nailnes  as  we  have  for  our  streets — they  would 
name  them  as  we  do  (nir  stivets.  Cp  at  (ababi,  one  part  claims 
one  chief  and  another  ])art  adherc's  to  another  man  for  ehief — it 
is  the  same  down  here  at  Santa  liosa,  the  chieftancy  is  very  much 
disputed — for  instance,  Kanderone  claims  that  he  is  head  of  the 
whole  village,  and  wheivjis  I  have  heard  that  ]>arts  of  the  village 
deny  him  to  he  chii'f — s<»me  other  parts  claim  he  is  not  their  chief 
and  they  claim  .'joiih*  other  man  as  chief.  They  will  hang  together 
and  recognize  their  man  as  chief.  Kanderone  is  chief  of  the  village' 
right  ov(‘r  the  arroyo  here. 

Ibit  it  is  a  fact,  is  it  not.  that  under  the  present  day  enganiza- 
tion.  in  the  .sinu'  village'  th(*re  may  he'  a  group  of  henises,  en’  a  part 
of  the  village  that  will  have  a  separate  and  distinct  chief,  or  a  man 
whe>  claims  to  he  e'hief?  A.  Xo,  not  unless  the'v  form  an  opposition 
]>arty — they  recognize  the  heael  chief  by  a  majority.  Yeeu  will  finel, 
too,  that  the*  authority  of  different  chiefs  eliffers — the  stronger 
49.*)  his  pe*iye)nal  intluence  is.  the  stronger  his  hold  on  the  people. 

(^.  If  he  has  a  stre)ng  e*haracter  he  will  then,  of  ce)urse, 
a.s^ume  anel  have  gre'ater  autheerity?  A.  He  will  have  more  people 
aelhering  to  him.'’  *  *  ♦ 

(^  What  you  have  testified  to  now  as  to  the  organization  of  the 
villages  is  their  present  day  organization,  is  it  not?  A.  It  is  what  1 
have  observed  and  what  I  have  heard  occasionally  b(*cause  when  I 
first  came  here  the  V.  S.  Government  had  not  yet  been  organize<l 
out  here  ami  thev  were  still  adhering  to  their  old  custom  nrettv 
much. 


Bedirect  examination  bv  Mr.  Fraser; 

% 

this  aggregation  of  little  villages  here, 
starting  with  lloitak.  this  little  village  here  where  the  school  is  and 
the  villages  or  houses  across  the  arroyo  and  at  Aehi  not  including 
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Anegam,  which  is  different,  separate  from  this  village  and  not  at 
all  related.  The  name  8anta  Rosa  is  apjdied  to  these  villages  by  the 
Indians  here  when  talking  with  outsiders.  When  I  first  became 
familiar  with  the  Indians  of  this  localitv  thev  used  the  name  Santa 

_  «  V 

Rosa  for  this  place  right  around  here,  because  I  planned  to  put  a 
school  here  before  the  government  did.  Among  themselves  they 
usually  used  their  own  words.  Santa  Rosa  has  a  broad  meaning 
when  talking  with  outsiders — I  have  heard  it  applied  to  the  whole 
country,  h'or  instance,  at  San  Xavier,  1  asked  a  boy  why  he  did 
not  come  to  school  and  he  leplied  that  he  had  been  to  Santa  Rosa, 
whereas  he  had  only  heen  as  far  as  (’oyote,  and  in  talking  more 
about  the  matter  1  huind  out  that  h(‘  called  almost  the  whole  north¬ 
ern  desert  Santa  Rosa — they  mean  the  general  direction  of  the 
desert.  In  a  sense,  they  wish  to  expre.'^s  that  they  went  out  to  the 
desert  and  it  would  include  almost  anywhere  on  the  desert — the 
desert  is  practically  identified  with  the  whole  Pa|>ago  reservation. 

When  the  water  ;:iv('s  out  in  tla*  valleys,  the  villages  are  prac- 
4fi()  tically  deserted.  Th(‘  lim*  1  have  worked  on  the  map  as  the 
we.^tern  Ixmndarv  of  the  Santa  Rosa  tract  is  the  line  the  deed 
calls  for  if  \vv  ac(*epted  the'  Sieaia  Rlauea  and  Table  Mountain  as 
the  monuments.  1  have  taken  the'  census  over  the  whole  reservation 
including  Santa  Ro.«!j^  and  Anegam.  We  had  to  go  to  every  house 
where  we  could  find  a  Rapago.  There  is  no  definite  dividing  line 
between  any  two  of  this  Santa  Rosa  group  of  villages. 

‘‘Q.  When  you  say  that  Kiachemuek  and  Aehi  are  practically  the 
same,  oi’  f»ne,  do  you  mean  that  the  2  villages  are  a  composite  whole? 

Xo,  there  are  other  litth'  village's  that  could  he  brought  into  this 
group  and  I  said  they  had  no  definite  limits  at  all.” 

Indian  name's  eef  the  villages  are  often  use'd  to  elesignate  elistricts. 
The  houses  are  in  no  ele'finite  en-ele'r — .semu'  of  the  cactus  rib  and 
gia.'is  house's  still  e.xist  in  tlu'.^e  Santa  Reesa  village's,  although  the 


majenity  e)f  the  pee>ple  are  turning  to  better  houses.  When  T  first 
e*ame  to  the  cemntry  the  Santa  Reesa  greeups  were  far  behind  the  rest 


e»f  the  Rapagees  in  pre)gre'.s«ive'ne'.'^s  and  civilization.  There  is  no  way 
of  telling  which  is  a  giemp  ed  hemses  anel  which  is  a  separate  village, 
ff  you  wish  te»  call  it  a  village'.  d(»  .<o,  nr  if  ye)u  wish,  call  it  a  group 
of  hou.'je's.  Senne  of  the'  Indians  will  e'laim  that  Aehi  anel  Kiachee- 


muck  are  .'^epaiate*  village's  hut  I  ele)n’t  e*e)nsieler  them  separate  villages 
h' cause  tlu'y  are  separate  peeiph'.  1  never  feeunel  one  elefinite  chief 
e)f  the  Santa  Re»sa  village's.  Whe'ii  I  fiist  came  several  men  elaimeel 


to  he  chief.  1  e*onsulted  all  ed  them  whe)  had  the  right  to  decide 
when  1  wanteel  to  build  the  sehe)ol. 


(Witne.^s  recalleel  Fehruarv  3.  1022.) 

Examinatiem  hv  Mr.  Frasei*: 

« 

“(^.  I  elesire  tee  iccall  Fathe'r  ()hla.s.«er,  wlie>  elesires  to  correct  a 
statement  maele  in  his  eliree  t  examination  this  morning. 

407  Mr.  Oblajiser:  taking  that  line  from  Ro.«o  Rlaru'o  peak  up 
to  the  Table  Te)p  Memntain,  I  guesseel  the  elistance  more 
from  a  general  view  from  the  township  lines,  and  estimated  it  to  be 
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about  50  miles,  but  in  justice  to  the  plaintiff  I  must  say  that  the 
distance  is  closer  to  40  miles. 

Q.  The  lines  you  arc  speaking  of  is  the  western  boundary  line 
of  the  Santa  Rosa  tract?  A.  Yes,  it  changes  nothing  in  the  contour 
of  the  tract  as  defined  on  the  map.” 

(Witness  recalled  for  further  direct  e.xamination  Fehruaiy  10, 
at  Santa  Rosa  School.) 


I  am  familiar  with  Table  To])  Mountain,  which  was  yesterday 
said  to  be  called  in  Spanish  Caheza.  Jose  Ignacio  testified  to  a 
mountain  called  Schuk-mo.  which  was  said  to  mean  Black  Head  in 
Paj)ago.  That  meaning  is  correct.  The  mountain  lies  west  of 
Quijotoa.  It  is  the  highest  peak  in  the  ^’ekols.  Sierra  Caheza 
(described  in  the  complaint  as  the  north w(‘st  corner  of  the  Santa 
Rosa  tract),  would  ni(‘an  Head  Range.  Table  Toj)  is  an  isolated 
mountain,  not  a  range.  1  am  familiar  with  its  a|)]»earance — it  has 
a  very  broad  ha.<e.  I  have  h(H*n  able  to  detect  in  that  mountain  no 

resemblance  to  head  of  anv  kind.  1  am  familiar  with  the  mountain 

« 

s|)oken  of  as  Black  Ih'ad — it  has  the  aj)pearance  of  a  “knob”  pro¬ 
truding  from  the  \’ekol  range  (piite  distinctly  like  a  head.  The 
Wkol  range  is  what  could  be  called  in  Spanish  a  Siena.  The  Black 
Head  mountain  lies  about  B)  miles  in  a  southerly  direction  from 
Table  Top.  This  Sierra  is  a  cons])icuous  mountain  as  seen  from 
Kiacheemuck.  The  ‘"knob”  is  visible  from  here  but  not  sf)  visil  le 
as  from  the  village  of  Quijotoa.  Table  Top  constitutes  no  pai*t  of 
a  Sierra. 


Ooss-e.xamination : 

“Sierra'*  means  •'range.''  and  the  Spanish  peo])le  do  not  use  the 
word  “sierra”  unless  the  mountain  has  the  aj)pearance  of  a  range, 

that  is.  that  it  is  very  long.  Table  Mountain  stands  alone,  is 

isolated.  It  is  a  fact  that  on  the  topographical  map,  (He- 
4b.S  fendants’  Kxhibit  ••1")  it  shows  that  there  are  J  other  ]»eaks 
distinctly  marked,  *2  of  which  are  approximately  the  same 
height  as  the  Table  Top  mountain  but  the  three  el(*vations  form 
to  make  one  large  truncate<l  peak,  as  the  corners  for  the  leveled  toj). 
and  these  »“>  peaks  foini  the  J'able  To]>.  which  is  between  2  and 
miles  across  the  top.  1'he  base  descends  very  gradually  all  around 
and  canyons  slope  down  towards  the  Santa  (^’niz  wash.  I  would 

judge  it  not  more  than  10  miles  at  the  ba.se — it  has  two  visible 

peaks  from  here — it  may  have  practically  4  |)eaks  of  the  same 
elevation — T  have  never  been  on  toj).  I  dispute  the  word  “nomadi(;” 
with  anyone  applying  it  to  Indians.  T  suppose  from  a  su])erficial 
view,  from  this  vicinity.  Table  Toj)  Mountain  appears  to  be  at  the 
head  of  a  range  of  mountains,  but  the  Indians  have  more  sub¬ 
stantial  knowledge  of  it.  It  might  ap|)ear  as  the  very  head  of  a 
range  of  mountains  to  the  su]>erficial  observer,  but  no  one  would 
say  that  knowing  it.  The  next  big  mountain  north  and  west,  or 
due  north  of  it,  is  more  than  12  miles  north  of  Table  Top  Mountain. 
There  is  a  series  of  mountains  that  look  like  a  continuous  chain, 
with  considerable  depressions  between  the  peaks  and  high  places 
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from  the  Quijotoas  to  Table  Top,  which  stands  out  clear  and  can 
1  e  seen  from  the  Santa  Rosa  villajijes. 

‘‘Q.  Will  you  designate  on  this  map  with  the  letter  II  that  moun¬ 
tain  mentioned  by  the  witness  who  has  just  preceded  you,  mark 
if  with  indelible  pencil?” 

(Witness  designates  letter  II  with  indelible  ])encil  on  Defendants’ 
Kxhibit  1,  alK)ut  10  miles  south  from  the  north  end  of  the  west  line 
of  the  tract,  identified  and  marked  in  green  by  him  as  the  so-called 
Santa  Rosa  tract.  Last  witness  referred  to  was  Jose  Ignacio.) 


That  is  a  well  known  peak — the  Spanish  inter])retation  of  the 
Indina  name  would  be  CaW'za  Prieta,  or  the  English  ecpiivalent  of 
it  ‘‘Black  Head.”  Table  Top  is  (piite  cons])ieuous  from  here,  but  riot 
more  so  than  the  \Vkol  range,  .^outh  of  it.  There  is  nothing  about 
Table  Top  that  would  suggest  a  Sierra. 


Defendants’  Exhibit  1  is  a  map  containing  a  descri])tion  of 
Jfifi  all  the  land  referred  to  and  the  lines  are  drawn  in  colors 
by  tbe  witness  and  witnesses’  lines  overla]»  other  lines  of 
difi'erent  tracts  as  described  bv  the  evidence  of  the  witness. 

c. 


Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Juan  Marcos  was  duly  taken  on  behalf  of  defendants,  through 
Jose  X.  Pablo.  inter])reter,  at  Sells,  Ariz.,  Feb.  3.  1022  and  contained 
evidence  as  follows: 


Direct  examination  bv  Mr.  Fraser: 

«. 

Juan  Marcos  is  my  name;  I  live  at  Little  Tu(‘son,  and  have  lived 
there  all  my  life.  T  was  at  the  meeting  here  when  government 
people  talked  to  Indians  about  a  suit  in  the  white  man’s  court. 
l)rought  in  the  name  of  Santa  Rosa  peo])le  about  Indians  lands — 
(piite  a  crowd  of  Indians  were  present.  No  Indian  at  the  meeting 
said  he  knew  anything  about  this  land  (juestion.  I  don’t  remember 
much  that  1  heard  there.  I  never  heard  any  talk  about  this,  matter 
after  the  meeting  was  over — no  one  said  anything  to  me  about  it 
after  the  meeting  and  I  did  not  hear  any  other  Papagos  .‘^ay  anything 
about  it — never  heard  them  talk  in  my  village  about  it  afterwards, 
except  some  of  tbe  young  men.  I  remem'  er  about  the  time  the  rail¬ 
road  came  to  Tucson.  I  remember  Con  Quien — he  was  not  chief  of 
our  village  and  our  j)eople  did  not  consider  him  head  chief  of  all  the 
Papagos.  TJiere  used  to  be  some  men  who  would  go  to  our  chief  and 
assist  him  in  deciding  questions  of  the  village.  1  never  heard  of 
our  chief,  or  any  chief,  .celling  or  giving  away  to  a  white  man  any 
part  of  the  land  around  our  village  and  the  chief  never  said  any¬ 
thing  to  me  about  selling  any  lanci — 1  don’t  tbink  that  any  part  of 
it  was  ever  sold.  He  could  not  sell  with  or  without  the  consent  of 
the  council  any  land.  According  to  Papago  custom  in  those  days 
the  son  iisuallv  takes  over  the  fields  and  cultivates  them.  The  fields 
around  the  village  Iielong  to  the  different  families.  The  cattle  roam 
at  will,  mixed  with  the  cattle  of  other  villages,  all  around  the 
country.  When  the  Papagos  gather  the  sahuaro  fruit, — the  groves 
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do  not  belong  o  iiny  one  village.  In  the  old  days  they  had 

500  grass  houses  in  which  they  sle])l.  About  30  years  ago  adobe 
houses  began  t(|>  spring  up  here  and  there. 

f'ross-e.xaniinat  <m  by  Mr.  Ih'id  : 

To  build  a  grass  hoi'i.M*  they  put  a  pole  in  the  middle  of  the  house, 
use  limber  wood  ami  make  it  come  up  to  the  e(*uter  and  put  grass 
on  top  and  cover  with’ dirt — to  put  the  mud  on  we  had  a  shovel 
made  of  wcmmI.  we  had  a  haskc't  ami  one  per.<on  wouhl  he  on  the 
grouml  gathering  the  dirt  ami  hand  it  to  the  men  on  top  to  scatter 
ami  then  train]*  it  <lown  :  tlu*  si<les  weic  ma<le  of  gra.^s  with  dirt 
around  th(*  foot  to  hold  it  togeth(*r.  'Phose  were  the  only  kind  of 
houses  we  ha<l  in  tlu*  early  days.  We  slept  as  well  in  them  as  we 
<h)  in  a<loh(‘  hon.^cs  ami  we  thought  they  were  good  houses  in  tho.<e 

davs  for  this  kind  of  a  count rv.  Thev  wouM  last  5  or  10  vears  hut  we 

•  •  •  • 

could  rebuild  or  mend  tlaMii.  Sometimes  we  would  rebuild  it  at 
another  place.  We  used  oeatilla  to  Imld  and  hind  the  grass  to¬ 
gether. —  It  is  hard  ami  lasts  pretty  long.  1  don't  know  the  year  1 
was  horn  h(‘eause  the  Imliaus  <lou’t  keep  dates  like  the  othei*s.  The 
meeting  we  had  here*  4  years  ago  1  think,  was  very  imj)ortant.  It 
was  the  fimt  time  tluit  tin*  agimt  had  ever  called  all  the  villages  into 
a  meeting  that  I  km»w  of.  and  after  the  meeting,  no  one  said  any¬ 
thing  to  me  about  it — no  one  said  anything  to  me  about  the  meet¬ 
ing  that  was  held  in  4'ues(»u  in  ISSO  that  1  remember  of.  No  one 
ever,  in  my  pr(*.<(‘nee.  talk(*d  to  anyone  el.'^e  about  either  of  these 
meetings — 1  have  never  heard  anything  more  about  them.  Nowa¬ 
days  wh(-n  anything  happtais  of  importance  the  chief  gathei*s  a  few 
men  and  thev  talk  about  the  matter.  In  f)ld  davs  it  was  not  that 

%  K 

way;  at  our  village  we  did  not  have  a  chief.  Some  of  the  men 
would  come  together  and  decide  on  the  (juestion — I  don't  know  how 
it  was  in  other  villages  beside  ours;  am  speaking  of  my  village  only. 

“Q.  If  you  had  .$00  and  gave  Jose  Pablo  $4  how  many  dollars 

would  vou  have  left?  Are  von  able  to  answer  that?  A.  No, 

«  •  *  ' 

501  I  am  not  able  to  answer  it.” 


1  have  gramlehildren,  the  oldest  about  S  years  old.  All  grass 
houses  we  had  in  those  davs  were  as  I  have  described. 


Whereupon  the  |)ieture  of  a  small  grass  house  was  introduced  in 
evidence  as  I>efemlants*  l-'xhi’  it  '1-a  identified  as  photograph  No.  508 
in  Bowie’s  report,  Vol.  3,  ]>age  503,  which  exhibit  is  correctly  de¬ 
scribed  in  the  testimony  of  the  witnc.-^s  and  is  the  size  of  a  j)0.stal  card. 

The  grass  houses  have  no  windows.  When  I  first  remember  it 
was  the  custom  of  the  Pa]>agos  to  burn  down  a  house  when  anyone 
died  in  it.  I  think  1  was  about  *25  when  1  was  married.  Pa]^ago  men 
are  pretty  well  grown,  some  ]>ast  30  when  they  marry.  When  I  was 
a  boy  I  "do  not  remember  ever  going  to  Tucson.  When  they  were 
working  on  the  railroad  at  Tucson  we  never  went  to  see  them  work 


because  they  told  us  it  was  dangerous.  I  don’t  remember  at  any 
time  that  the  Papagos  sold  some  land  at  San  Xavier. 
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Pursuant  to  the  first  stipulation  herein  referred  to  the  deposition 
of  T.  F.  McCormick  was  duly  taken  on  behalf  of  defendants,  at 
Sells,  Ariz.,  Feb.  8,  1922,  and  contained  evidence  as  follows: 

T.  F.  McCormick  is  my  name;  am  49  years  old;  reside  at  Sells, 
Ariz.,  am  Supt.  of  the  Papaij;o  Indian  Reservation  and  have  been 
nearly  ">  yeai’s;  it  was  then  T  fii*st  came  to  the  Papago  country,  in 
190.8.  T  was  at  Cheyenne- Arapahoe  agency  in  Oklahoma;  there 
until  1907,  and  then  to  Rosebud  Reservatibn,  South  Dakota,  and 
there  until  1910,  and  then  to  Pechanga  Reservation,  Calif.,  and 
in  1914  to  l*ala  Reservation,  and  in  1917  took  charge  here.  1  was 
agent  at  Pechanga,  Pala,  Calif.,  and  here.  Mr.  Sells  fii-st  mentioned 
this  suit  to  me  when  T  fiM  took  charge  here.  I  then  took  stej)s  to 
discover  the  facts  or  knowledge  of  the  Indians  regarding  this  suit. 
The  Indian  oflicc  sent  out  a  special  supervisor,  William  Rowie,  to 
make  an  investigation,  and  1  called  a  meeting  here  at  Sells  in 
1918  to  ascertain  from  the  Papagos  if  they  had  ever  heard 

502  anvthing  about  this  suit — there  were  between  90  and  100 
Indiaits  present.  The  white  men  present  were  Mr.  Rowie,  Mr. 

Thackeray  and  myself — all  three  of  us  presided  at  the  meeting. 

State  as  fully  as  you  can  what  was  said  to  the  Indians.  A. 
That  we  wanted  to  find  out  if  thev  had  known  of  or  had  ever  heard 
of  any  ])apers  being  signed  deeding  part  of  this  reservation  to  any 
white  nuai,  and  after  it  was  interpreted  to  them  we  allowed  them  to 
talk  among  themselves  and  then  we  asked  them  if  thev  had  heard 
anything  about  it  l)efore,  or  knew  anything  about  it. 

(^.  You  said  you  tried  to  find  out  whether  any  deeds  had  been 
made  to  white  men?  A.  Yes,  sir. 

Was  any  account  given  as  to  what  deeds  were  thought  to  have 
been  made,  or  where,  and  when  they  were  made?  A.  Yes,  they 
all  understood  that  the  deeds  were  su])])osed  to  have  been  given,  or 
made  in  Tucson  in  1880  to  a  man  named  Col.  Hunter.” 

We  told  them  that  the  suit  was  brought  in  the  courts  and  asked 
if  the  Indians  were  aware  of  the  fact  that  they  were  to  pay  for  the 
suit  by  giving  up  half  of  this  land  mentioned  in  the  different  tracts 
in  the  deeds.  The  resj)onsc  of  the  Indians  to  these  speeches  was  that 
they  knew  absolutely  nothing  about  it,  never  heard  of  it.  We  had 
Hugh  N  orris  and  .lose  X.  Pablo,  interpreters,  at  the  meeting — both 
acted  at  different  times.  The  Indians  took  time  to  deliberate,  talk 
among  themselves,  i-ight  there  at  the  meeting  and  we  could  not  find 
out  that  anyone  there  knew  anything  about  it,  or  had  ever  heard  of  it. 
Men  from  j)racticallv  all  parts  of  the  reservation  were  present.  As 
I  .sent  out  the  word  I  took  particular  pains  that  all  parts  of 

503  the  reservation  should  be  notified.  Idle  majority  of  men 
there  were  middle  aged  and  old,  very  few  English  sfieaking 

men  among  them.  After  this  a  committee  was  appointed  by  the 
Indians  to  canvass  different  parts  of  the  reservation  for  informa¬ 
tion.  They  were  given  a  time  to  report  back  to  Mr.  Rowie  and  my¬ 
self  as  to  what  they  had  found.  There  were  6  special  men  on  the 
committee  supposed  to  report  but  all  present  were  requested  to  act. 
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All  the  eoniniittec  reported  here  the  same  day,  about  the  same  time — 
they  reported  that  they  had  iiupiired  around  throujjh  the  different 
villages  and  could  find  no  information  concerning  the  deeds  what¬ 
ever.  The  conmiillee  cam(‘  from  scattered  villages — one  from  San 
Xavier;  one  from  l.ifth*  Tucson:  one  from  (’oiiu>lic  and  one  from 
near  Silver  Hell.  By  rcficshing  my  memory  from  this  list  one 
came  from  T<»powa  ami  one*  from  San  l*cdi‘o.  1  was  never  at  any 
other  callc<l  meeting  a, bout  this  matter  lint  have  had  them  here  in 
the  office  and  talked  the  matter  over  along  with  tlieir  other  husiness. 
\Vhenev(*r  they  cani(‘  I  asked  tluin  about  it.  I  have  made  impiiry 
continuously  sinc(‘  HUS  of  tin*  obha*  m(*n  at  all  p(ants  of  the  reser¬ 
vation  ami  m*vci'  could  get  any  track  of  it.  1  am  m»t  competent  to 
testify  r(‘garding  tribal  organization  of  I’apagos.  but  today  each 
villag(‘  has  their  own  chief  and  any  matt(‘r  that  comes  u])  of  .any 
importance  the  chi(*f  will  call  tin*  people  togcthei'  and  they  will  talk 

it  over.  If  it  is  sonic  information  that  1  want  thev  will  come  and 

% 

somebody  will  come  with  them  and  t(‘ll  what  happened  at  the  meet¬ 
ing.  Foi’ example,  tlu' chief  over  at  l.ittle  Tucson  lost  his  mind  here 
or  4  months  ago.  This  man  Francisco.  .Tuan  Marcos  and  one  other 
man.  as  a  committee  from  the  village,  came  over  to  see  me  about  it. 
Francisco  was  what  vou  might  call  the  councilman  to  assist  the  chief 
and  the  old  chief  was  no  longer  able  to  transact  anv  business — thev 
dccielcd  that  this  man  Francisco  .diould  take  his  place  and  they 
came  ovea-  as  a  coniniittcc  to  r(])ort  to  me  what  they  w.anted  to  do. 
Nowadays  the  Fajiagos  have  no  head  chief  over  all.  Asked  whether 
chief  or  coum*il  has  the*  final  say  if  any  difference  of  opinion 
504  arises.  I  give  this  exam])le;  Th(‘  Ciovernment  was  |)utting  in  a 
dei'p  well  at  Ifig  Fi(‘lds — the  chief  was  in  favor  of  having  the 
well,  the  w(‘ll-rig  was  mov(“d  to  a  site  suitahle  for  a  well  but  some  of 
the  peo])l(‘  of  the  village'  objected.  .\  meeting  was  held  and  Mr.  Brett, 
representing  the  Imlian  Irrigation  Service,  and  myself  were  present 
and  in  spite*  of  the  fae't  that  the  e  hie*f  anel  seime  of  the  others  wanteel 
the*  well,  the*  majority  weie  not  in  favor  of  it  anel  the  well  was  not 
put  in  there*  at  that  time — the  well  elriller  had  to  move  his  machinery 
a  wav. 


Cross-examination  l)v  Mr.  Reid: 

The  re*a.<on  the*y  gaye  for  not  wanting  the  well  was  they  did  not 
want  any  white  pexijile  e*onnng  areuind.  They  diel  not  want  any  .school 
around  there  Jiiid  if  they  had  a  we  ll,  they  woulel  next  have  a  school. 
These  Inelians  have*  be*(‘n  rather  je*ale)us  e)f  their  possessions  as  against 
the  white  man  anel  this  is  so  towarel  the  government,  the  matter  of 
schools  and  wells,  to  a  e*ertain  ewtent.  I  said  if  the  captain  anel  the 
])e'ople  agree  upon  .<ome*thing  of  more  or  less  importance,  then  they 
repent  that  tei  me,  if  it  is  .<ome*thing  I  should  know — that  has  been 
the  custemi  ever  sine*e  I  have  been  here.  The  schools  were  opened 
here  just  as  I  arriveel — the  first  teacher  had  just  arrived  at  Vamori  and 
at  Santa  Rosa.  My  explanation  to  the  Indian  people  of  this  suit  was 
that  it  was  a  suit  in  court  which,  if  the  Indians  won,  would  result  in 
their  losing  one  half  •their  land — that  was  my  information  at  the 
time.  That  was  the  character  of  tlie  suit,  as  I  understood  it,  but  I 
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tried  in  every  way,  shape  and  form,  to  find  out  if  there  was  any  other 
kind  of  j)aper  signed  by  them  regarding  any  of  their  land  in  this 
reservation.  Tlie  Indians  rememl)or  transactions  very  well.  The 
Indians  marry  at  the  age  of  and  *10 — many  are  30  years  old  and 
single. 

“C^.  Did  you  give  the  Indians  instructions  not  to  talk  to  anybody 
piesent  who  came  on  the  re.^ervation  inquiring  about  the 
oOo  pre.sent  suit,  or  the  deeds  we  are  referring  to?  A.  No,  sir. 

You  (lid  n(>t  tell  Abram  Pablo  of  Santa  Rosa  not  to  talk 
to  anyone  if  they  came  to  him  but  to  bring  them  to  you?  A.  Yes, 
sir,  or  to  send  them  to  me. 

And  to  do  their  talking  in  the  presence  of  some  government 
otlicial — that  was  (piite  generally  given  to  the  Indians?  A.  Yes, 
sir,  at  the  meeting  we  held  here. 

Q.  Abram  Pablo  is  an  Indian  ]»oliceman  for  the  Sendee?  A. 
1  es,  sir. 

Redirect  examination  bv  Mr.  Fra.'^er: 

« 

“(^.  What  was  the  reason  for  the  in.<t ructions  you  gave  to  Abram 
Pablo  of  Santa  Rosa  not  to  talk  to  i)eo])le  except  in  the  presence  of  the 
government  repre.sentatives?  A.  My  experience  with  the  Indians 
has  Ijeen  such  that  it  is  a  v(*rv  siinpb*  thing  to  get  an  Indian  to  sign 
a  pa|>er,  beeau.<e  he  can  neithei'  read  noi‘  write,  and  if  a  white  man 
gets  his  eoididence,  he  can  giM  him  to  do  anything.  I  knew  that  this 
suit  was  ])ending  and  I  heaid  of  a  Mr.  Riown  making  an  offer  of 
$10(1.00  for  each  signature*  Ik*  could  g(*t  on  deeds  similar  to  those 
deeds  W(*  are  talking  al)ont  and  I  wanted  to  warn  the  Indians,  in  case 
any  other  white  grafters  eaiiK*  around  wc*  would  have  a  chance  to 
keep  the  Indians  from  being  robbed  out  of  llu*ir  land.” 

On  cross-examination  1  .•^fiid  that  Flor(*s  of  San  Xavier,  an  Indian, 
signed  a  deed,  as  he  thought  to  the  stones  and  lind)er  on  his  land, 
which  turned  out  to  lu*  a  de(*d  to  the  f(‘(*  title  to  .‘^ome  white  men. 

In  making  iiKpiiries  of  the  Pa])agos  r(*garding  the  ])resent  suit  I 
tried  to  learn  if  any  Papago  had  (*vcr  authorized  the  bringing  of  the 
present  suit  and  I  ncNcr  found  a  Papago  that  ever  knew  or  heard  a 
thing  about  tbc  suit.  Wbile  nniking  tlu‘se  in(juiri(‘s,  1,  at  all  times, 
had  an  int(*rpret(*r  with  me.  Tlu*  c(mnnittee  re[>orted  back 
oOli  to  me  about  .*>  wet*ks  after  the  meeting.  I  make  the  census  of 
the  Papago  ])eople  from  year  to  year — the  last  was  .June  30, 
10*21,  which  shows  tlie  total  ])0])idation  of  the  Papagos  in  Pima 
(V)imty,  not  including  Saeaton  agency,  d.oT:!.  The  number  of  vil¬ 
lages  is  47 — we  could  not  list  each  village  under  my  jurisdiction  be- 
cau.se  we  confined  tlu*  census  to  either  the  mountain  homes  or  the 
valley  homes  and  there  are  probably  as  many  of  each.  There  arc 
about  100  villages  under  my  jurisdiction.  It  requires  a  de])th  of  500 
to  720  feet  for  a  well,  which  can  be  used  only  for  stock  and  domestic 
purposes.  Under  the  Papago  system  they  do  well  if  we  get  one  crop 
in  every  5  years — the  veal’s  that  the  crops  fail,  the  Papagos  subsist  by 
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working  out  in  the  rottoii  fields  and  mining.  Aecording  to  Papago 
custom  the  farming  lands  arnuml  a  village  belong  to  the  individuals. 
Outside  the  cultivated  tields  it  is  held  in  common  hy  the  whole  tribe. 
A  Papago  village  does  not  claim  to  own  any  definite  tract  of  land  as 
a  village;  there  is  no  boundary  line  whatever  to  a  village.  I  have 
ascertained  that  Papago  custom  is  to  move  from  place  to  place  when¬ 
ever  they  feel  so  inclined,  provided  they  are  not  occupied  by  other 
Papagos.  I  cannot  speak  for  Maric(»pa  and  Pinal  Counties,  which 
are  outside  of  my  jurisdiction,  hut  there  are  Papago  villages  outside 
the  reservation  in  Pima  County.  I  have  never  heard  the  Pai)agos 
sav  whether  or  not  thev  were  eonsulted  about  the  lines  of  the  reserva- 
tion  before  the  reservation  was  ma<le.  I  never  heard  the  Indians 
say  anything  about  the  reduetion  of  r>*20,000  acres  made  on  e.xecutive 
order  of  Pel).  1,  1917.  Whether  the  Papagos  as  a  rule  shift  from 
one  village  to  another  depiaids  on  the  water  supply.  Since  the  Clov- 
ernment  put  in  the  <leep  wells  the  villages  are  becoming  ])ermanent 
villages.  Before  that  the  Indians  remained  in  their  own  villages  as 
long  as  water  conditions  would  permit.  The  villages  are  located  at 
the  mouth  of  the  arroyos,  where  it  spreads.  They  build  dikes  around 
their  fields  and  flood  them  with  the  waters  from  these 
507  arroyos — tlie  chareos  are  built  for  stoek  watering  and  domestic 

supj>ly  where  there  is  no  well,  rsually  they  dry  u])  the  latter 
part  of  June,  then  the  Indians  go  into  the  mountains. 


(Further  examination  Feh.  7,  PJ*2*2,  of  Mr.  McCormick  by 
Mr.  Fraser:) 

In  my  official  position,  1  have  prepared  statisties  of  the  total  num¬ 
ber  of  Pajaigo  houses  on  the  reservation,  which  shows  2,000 — 75 
with  wood  floors.  I  have  also  prepared  a  statement  of  the  acreage  of 
the  agricultural  laml,  not  irrigated,  which  is  about  1(3,000  acres. 
Similarly,  I  have  ascertained  the  grazing  land  to  he  about  2,703,514 
acres.  These  figui‘(*s  exclude  San  Xavier,  where  there  is  1,500 
acres  of  agricultural  and  35. 000  acres  of  grazing  land;  also  a  stock 
census  shows  that  the  Papagos  on  the  resenation  own  17.000  cows 
and  calves;  <S10  hulls;  1.075  steers;  0,7S5  hoi*ses  and  mares  and 
they  have  about  40  ]»onds,  100  wells.  15  of  which  were  sunk  by 
the  government — the  others  ar(‘  usually  wi'lls  in  the  mountains 
dug  by  th(‘  Indians.  The  rainfall  for  1021  is  5.43  inches.  For 
5  years  1  have  been  familiar  with  tlu‘  villag(*s  of  the  Santa  Rosa 
vallev.  named  .\negam.  Kiach(‘(‘mnek.  .\ichi  and  Akchin.  Yester- 
day,  Feh.  «>.  1  coimti'd  the  number  of  houses  in  the.<e  respective 
villages — they  ar<'  as  follows:  .\negam  100;  Kiacheemuck  130; 
Achi  20;  Akchin  about  40.  It  is  about  :)  miles  on  the  north  to 
Kiacheemuck.  Achi  a  trifU*  northeast  of  Kiacheemuck,  about  a  mile 
and  a  half — Akchin  is  about  3  miles  south  from  Kiaeh(‘emuck. 
There  is  difficulty  in  determining  the  approximate  distance  between 
these  villages,  depending  on  whore  you  take  your  starting  point 
from — tlie  houses  are  widely  scattered.  .<(mie  villages  covering  as 
much  as  2  miles  from  one  end  to  the  other. 

‘‘Q.  Is  it  possible  to  determine  with  any  definiteness  the  bound¬ 
aries  of  these  villages?  A.  Yes. 
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Q.  How  do  you  determine  it?  A.  Rv  the  space  Ijotween  them 
and  the  way  they  are  grouped.” 

Tlieie  are  no  marked  boundary  lines  around  any  of  these 
oOtS  villages.  In  Anogam  there  are  about  13  groups  of  houses,  5 
hou.'^es  in  the  first  group.  T)  in  the  second,  o  in  the  third,  4  in 
the  fourth,  (>  in  the  fifth,  .3  in  the  si.xth,  then  *2,  21,  24,  2,  14,  and  8 
The  houses  are  not  regularly  arranged  in  any  grouj).  They  are  just 
built  anywhere,  in  any  shajK*  or  form.  No  .'Streets  in  the  village  of 
Anegam  and  no  plaza.  The*  <listanees  hetween  the  groups  very, 
some  are  about  2o0  yards  a])arl  and  you  can  go  on  a  <|uartor  of  a  mile 
l^efore  you  fiinl  anothi*r  gremp.  with  open  country  mostly  hetween 
tluan,  once  in  a  whih*  a  field.  To  inaki*  the  131)  houses  at  Kia- 
eheemuek  they  aiu'  grouped  as  follows:  7,  S,  4,  2,  32,  17,  26, 
S,  3,  13,  and  ID — no  streets,  no  definite  order,  no  plaza. 

“(^.  doing  l)aek  for  the  moment  to  Anegam,  what  is  the  approxi¬ 
mate  length  of  the  country  covered  hy  that  village  from  north  to 
south  and  from  east  to  west?  A.  About  2  miles  long  and  about  lYo 
miles  wide.” 

Kiaeheemuek  is  alxnit  the  .<anie.  with  mo.^tly  oj)en  country  and 
occasionally  a  field  between  the  grou|»s  of  houses.  There  is  no 
regularity  of  arrangement  at  Aehi,  no  streets,  no  jdaza,  and  the  con¬ 
dition  is  about  the  same.  These  same  statements  would  apply  to 
Akehin.  In  none  of  the.se  villages  is  there  a  ]K)int  that  could  be 
selected  as  the  central  point  of  the  village  outside  of  the  government 
school  at  Santa  Rosji  or  Kiaeheemuek — the  school  was  built  in  1917. 
In  my  oflieial  duties  1  have  contact  with,  and  supervision  over  the 
Indians  of  all  those  villages.  These  in  the  north  are  not  so  progres¬ 
sive  iis  the  Indians  in  the  southern  part  of  the  reservation,  they  are 
more  opposed  to  the  white  man  and  they  are  opposed  to  schools; 
especially  so  is  the  Konderone  band.  I  have  talked  to  Konderone 
and  he  told  me  he  was  op))Osed  to  the  schools — today  there  are  about 
6  here  at  this  .school — the  largest  number  we  have  had  here,  T  think, 
ill  3().  In  i)ractically  all  of  the  villages  here  are  some  of  the  older 
type  grass  houses,  especially  so  at  Achi  where  they  have  more 
509  according  to  population  than/  the  other  villages.  There  are 
(piite  a  few  cactus  ril  bed  hou.ses.  These  Indians  would  com- 
juire  favorably  with  any  Indians  I  have  been  with,  especially  so  with 
the  Cheyennes  and  Arapahoes,  or  the  Sioux  in  South  Dakota.  The 
Sioux  at  Butte  (’reek  and  White  Kiver  have  houses  in  definite  dis¬ 
tricts,  the  same  as  we  define  these  at  Santa  Rosii  district — thev  are 
built  in  villages  .scattered  like  these.  The  figures  I  have  given 
include  that  ]>art  of  the  reservation  over  which  I  have  jurisdiction 
in  Pima  County.  The  majority  and  ordinary  run  of  the  Papagos 
of  todav  have  practical Iv  no  idea  of  the  white  man’s  laws — such 
mattei*s  as  deeds,  ])owers  of  attorney,  and  the  like  are  not  under¬ 
stood  by  them.  I  have  been  ]u*esent  at  the  examination  of  all  the 
witnesses  for  the  defendants  held  at  Tucson  and  on  the  reservation 
since  Jan.  25  of  this  year.  With  the  exception  of  Maria  M.  de 
Berger,  Oblas.«er  and  myself,  all  the  witnesses  for  the  defendants 
have  been  full  blood  Papago  Indians. 
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Recross-examination  bv  Mr.  Reid: 

It  has  been  estimated  by  a  man,  who  I  believe  was  an  authority 
on  it,  that  a  steer  in  the  ordinary  year  will  require  as  high  as  100 
acres  of  grazing  land — according  to  my  own  obsenation,  I  think  that 
a  little  high  but  not  very  much.  It  depends  on  the  year.  The  aver¬ 
age  rainfall  here  is  between  10  an<l  1*2  inches,  occurring  in  July  and 
August,  the  heaviest  in  Dec.  and  Jan.  The  reason  the  Indians 
give  o])position  to  schools  is  they  just  want  to  be  left  alone  and  to  re¬ 
main  as  they  are — their  fatheis  before  them  lived  that  way  and  got 
along  all  right  and  they  want  to  live  the  sfime  life  that  their  fathers 
and  grandfathers  did.  The  Santa  Rost  Indians  have  always  been 
friendly — Konderone  is  the  only  one  who  has  ever  expressed  himself 
as  \  eing  o]>i»osed  to  schools — he  is  not  a  chief — he  has  a  little  fol¬ 
lowing  of  his  own. 

510  In  the  atlidavit  that  was  presente<l  to  the  (lovernnient. 

was  he  described  as  a  chief  of  the  Santa  Rosa  village*?  A.  lie 
was  at  one  time.  1  believe,  ]>rior  to  my  coming  here  but  he  was  ar¬ 
rested  for  opposing  the  draft,  and  after  he  was  released  and  came 
home  they  juit  in  a  new  chief,  and  Kenorone  has  been  leader  of  his 
own  little  band  ever  since.*’ 

Ever  since  I  have  been  here  there  were  a  few  educated  Ra])agos  at 
all  times  who  do  understand  the  laws  of  the  white  man  and  the 
ways  of  the  white  man — there  are  (piite  a  number  of  them  at  this 
time,  voung  men.  who  have  been  awav  to  school  for  5  or  10  vears. 
Take  Hugh  Norris,  he  is  a  man  eipial  to  the  average  white  man  in 
learning  and  intelligence' — but  he  is  an  exception  for  Ra])agos  for 
he  was  the  first  to  go  away  to  s(*ho(J — he  is  about  45  or  somewhere 
around  tlu're.  As  far  iiack  as  history  goes  the.*^  Raj^agos  knew 
what  it  means  to  buy.  sell,  trade  or  barter  in  stock  or  hoi‘ses,  or  to 
go  to  the  store  to  buy  their  provisions  but  they  will  buy  one  thing 
at  a  time  and  ]>ay  foil  that,  get  their  change  and  then  buy  another 
and  go  on  in  this  manner — they  will  not  older  a.  lull  of  goods  and 
settle  the  bill.  The  attitude  of  the  Indian  toward  the  white  man 
has  liecn  growing  hefter  gra<lually  for  many  years  jiast.  This  is 
due  to  the  fact  that  they  realize  the  government  has  protected  them 
in  their  rights  and  they  ai)])recia1e  it — juior  to  that  time  they  were 
very  jealous  of  thiMii  and  especially  of  the  white  man,  coming  into 
this  country — they  wJre  afraid  they  were  going  to  be  crowded  out. 

and  necessarv  for  a  steer  is  e.dimated  hv  the 

ft  « 

Washington  Rnreaii  oovering  this  to  be  40  to  50  acres.  It  differs 
here  on  the  reservation  in  different  localities — from  25  acres  up. 


Pursuant  to  the  fii^ 


Paj)ago  Reservation, 
follows : 


stipulation  herein  referred  to,  the  deposition 


of  John  Wilson  was  (Rulv  taken  on  behalf  of  defendants  at  Comolic, 


Feh.  4,  10*22.  ami  contained  evidence  as 


511  John  Wilson  is  my  name,  educated  at  Carlisle.  I  live  at 
Comolic  in  the  southeastern  end  of  the  Papago  Reserva¬ 
tion.  T  was  born  hei<e  and  have  lived  here  ever  since — this  is  my 
field — I  took  it  up  myself.  The  Papagos  can  take  up  any  fierd 
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where  it  is  not  occupied,  if  they  like  it.  If  a  Papago  dies  his  fields 
go  to  his  children. — Asked  wliether  each  Papago  owns  his  own 
Helds  or  whether  the  whole  village  owns  all  the  land  around  it,  I 
say  they  own  their  own  Helds.  Cattle  can  range  anywhere.  Papagos 
never  draw  a  line  and  siiy,  “this  side  belongs  to  us  and  the  land 
on  the  other  side  to  some  other  village.'^  The.'^e  things  have  been 
true  as  far  hack  as  1  can  remember.  Comolic  has  no  chief  now. 
When  1  Hi-st  rememU'r  we  had  a  chief  named  Pablo — in  those  days 
the  chief  had  a  council  to  advise  him.  The  council  was  chief  Pablo 
and  the  oldest  men. 

“Q.  IIow  did  they  choose  the  Council?  A.  They  chose  men  from 
each  village  clost^  to  the  chief  s  village. 

Q.  Do  you  mean  that  the  chief  was  chief  of  more  than  one  vil¬ 
lage?  A.  No.  1  mean  that  a  chief  can  select  a  man  from  each 
village  to  hold  the  coun(*il. 

(|.  1  don't  think  you  (piite  understand  me — suppose  a  man  is 
chief  over  one  villagt‘.  we  will  .siy,  does  he  have  any  of  the  people 
of  that  village  to  advise  him  when  anything  of  importance  comes 
up?  A.  Yes,  sir. 

(J.  As  far  hack  as  you  can  ic'memhcr,  according  to  Paj)ago  custom, 
could  any  chi(‘f  sell  or  give  away  the  lands  around  his  village?  A. 
No,  sir.  1  never  heard  anvthing  about  that.” 


If  he  called  a  council  he  jind  the  council  could  not  do  so.  I 
never  heard  f>f  a  Papago  selling  any  of  his  land.  Years  ago  Papagos 
had  fewer  hor.<es  and  cattU*  hec'aiise  they  did  not  take  care  of  them — 
1  rememlxn*  they  uscmI  t(»  have  hou.‘ies  made  of  dirt  and  weeds  and 
cactus  ribs.  I  knew  Con  Quien — he  was  the  chief  at  Quijotoa 
”)12  village — 1  never  heard  that  he  was  head  chief  of  all  the 

Papagos — all  I  know  he  was  chief  of  that  village.  T  was 
present  at  the  meeting  held  at  Sells  a  few  veal's  ago.  There  were 
many  Indians  frean  all  the  villages,  form  all  over,  there.  The  gov¬ 
ernment  told  them  thev  were  trying  to  lind  out  what  chief  sold  the 
land — they  asked  the  Indians  if  tla'v  knew — the  Indians  said  they 
never  heard  anvthing  about  it.  They  told  the  Indians  to  find  out 
if  it  is  true  or  not,  and  asked  them  to  find  out  about  a  suit  in  the 
white  man's  court  about  Indian  lands.  1  was  one  of  the  Indians 
especially  selected  to  make  in(|uiry — I  asked  some  of  the  village 
chiefs  they  knew  nothing  about  it.  At  Big  Fields — I  asked  the 
chief  only: — he  knew  notliing  about  it.  I  talked  with  other  Indians 
later  on  hut  none  knew  of  what  ha))pened  in  1880. 


Cross-examination  by  Mr.  Reid: 

1  am  48  years  old.  The  next  village  north  is  Topowa — we  have 
no  line  between  Topowa  and  this  village.  Me  have  no  certain 
distance  which  we  call  Comolic  and  after  going  further  on  it  is 
known  as  Topowa  country — we  have  nothing  like  that.  I  am 
accjuainted  with  the  lines  of  the  reservation.  I  was  a  small  boy 
when  I  remember  Con  Quien.  and  do  not  remember  very  well  about 
him  and  the  conditions  40  years  ago. 

“Q.  But  you  have  heard  the  older  men  say  that  many  years  ago 
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before  you  were  lx»rii  the  liuliaiis  of  llii;*  country  had  a  definite 
organization  and  liad  a  head  chief  over  all  of  them?  A.  In  the 
early  days,  yes. 

Q.  Hut  they  do  not  do  that  any  more?  A.  No,  they  do  not  do 
that. 

Q.  They  now  go  to  the  government  or  to  the  Indian  agent?  \. 
Yes,  sir. 

Q.  And  the  Imliaiis.  so  far  as  you  know,  and  so  far  as  the  tradi¬ 
tions  have  been  handed  down  relate,  have  alwavs  claimed  to  own 
and  oecu])y  all  this  land  that  tin*  Hajaigo  Indians  now  occupy?  A. 
Yes,  sir, 

Q.  And  they  claim  to  own  not  only  what  is  on  the  reservation 
now  hut  lan<l  that  they  occupy  and  still  kee])  outside  of  “the 
513  lines,  is  that  true?  \.  Y(*s,  that  is  true. 

il.  And  in  tin*  old  days  so  far  as  you  can  rememher,  and 
so  far  as  traditi(»n  tells  you.  when  the  lusid  chi(*f  had  anything  of 
importance,  he  wnuM  gathei-  ihi*  ea|>tains  of  the  village  together 
and  talk  it  over?  .\.  Yes,  sir. 

Q.  Can  vou  rememher  hack  anv  limes  when  thev  did  that?  A. 

Yes,  I  can  ri-memhcr  hut  I  cannot  tell  what  time.” 

1  was  awav  to  .-cIhhjI  about  <S  veais.  When  1  was  10  or  12  1  went 

to  Sacaton  then  to  Tuc.<on  Mi.s<ion  .school  and  from  there  I  went 

to  Grand  .lunction,  (Ylo..  and  from  there  to  Carlisle.  So  about  10 

veal’s  of  mv  life  1  was  awav  fnnii  th(‘  re.servation  and  l>efore  that  I 

was  most  too  small  to  know  much  about  what  the  head  men  were 

doing  hut  what  I  know  has  keen  handed  down  hv  tradition  and 
«  %/ 

what  the  older  men  havt'  told  me.  Nf>  Indians  would  have  ever 
sold  their  land  and  gone  into  Me.xieo — it  is  impossible  to  sell  the 
lands  hicause  the  Indians  ^^ould  not  do  it.  The  Indians  believe 
that  they  have  absolute*  ownership  of  all  this  land.  They  believe 
that,  e.xcepting  the  (Joveinment  <*f  the  1*.  S.,  no  one  else  can  take 
this  lainl  awav  from  them.  Thev  believe  thev  have  the  sfime  owner- 
shi|  ),  so  far  as  title  is  concerned,  as  they  had  40  yeas  ago.  At  the 
Sells  meeting  they  told  the  Indians  that  the  suit  was  for  the  purpose 
of  taking  the  lands  away  from  the  Indians,  that  .<ome  land  had  been 
sold  to  Hunter,  and  that  is  what  the  Indians  und(*rst(K)d,  and  that  is 

what  I  undei’stood  as  om*  «»f  the  emimiittet*.  In  tin*  earlv  tiavs  there 

* 

were  no  hnusi's  lie:i(*r  than  tiu*  cactus  rib  grass  house — .^ome  adobe* 


houses,  but  not  many:  I  ninemlier  a  few  iRung  built  when  I  was 
a  small  bov.  1  did  not  graduate*  at  (  arlisle*  but  I  was  in  the  0th 
graele,  whie*h  is  first  ye*ar  high  .<e*lm(»l  and  I  learned  tei  be  a  farmer 
in  the  agricultural  <Ie]»artment  ami  then  e*ame  back  to  this  village 
and  have  lived  here*  ever  sine*e.  I  go  awav  oeeasionallv  to  work.  I 
have  just  re  turne'*!  fiom  Pho  nix  and  Mesa  where  1  was  working  for 
th(‘  (\>tton  (Jrowers  Assn.,  as  .<ort  of  a  be>ss  or  Su|>t.,  looking 
514  after  the  Indian  e*otton  piekers.  weirking  there* — I  keep  ae- 
e*ounts  e)f  the*  men  that  ]>ick.  sonu^times  I  |»ick — 1  do  not 
ke^eo  their  time — -I  just  travel  among  them,  see  if  they  are  all  right 
and  int(*rt)r(*t  feer  them.  I  am  familiar  with  the  Pa|)age)  villages 
in  Sonora.  A  few  of  the  Pa]>agos  from  Sonora  Iiave  come  over  to 
live  on  this  side  of  the  line.  In  the  early  days  as  far  back  as  I  can 
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remember,  I  never  heard  or  knew  of  any  one  man  being  head  chief 
of  all  the  Papagos.  When  I  can  back  from  school  I  talked  to  the 
j)coplc  here  about  what  had  been  going  on  while  I  was  away.  I 
never  heard  anything  at  any  time  about  any  council  at  which  the 
Papagos  talked  of  s<*lling  their  land. 

“Q.  Would  that  have  been  a  thing  that  would  seem  of  importance 
to  the  Papagos?  A.  No.  “I  don't  know  just  how  to  say,  but  I  know 
that  the  Indians  would  object  very  strongly  if  there  was  any  talk 
of  selling  all  their  land  or  any  ])art  of  it.” 

Pursuant  to  the  first  stipulation  herein  referred  to  the  deposition 
of  Kainoii  ('acli(»ra  was  duly  taken  (ui  behalf  of  Defendants,  through 
Hugh  Norris,  interpreter,  at  San  Miguel,  Papago  Reservation,  Feb. 
4.  10*22,  and  eontained  evidence  as  follows: 

Direct  c.xami nation  by  Mr.  Fraser: 

Ramon  Cachora  is  my  name:  1  believe  1  am  (id  or  07  years  old. 

I  live  here  at  San  Miguel — I  do  uot  remember  how  long  I  have 

lived  here,  mavhe  22>  vears — hefon*  that  1  lived  at  Tecolote.  I  moved 
«.  « 

up  to  the  foot  of  th>'  mountain  and  from  iherc  I  moved  to  this  village. 
If  a  man  starts  from  Tecolote  early  in  the  morning  with  a  wagon 
he  will  get  here  in  the  afternoon.  1  have  cultivated  fields  here, 
1  picked  them  out  myself.  It  is  the  custom  of  the  Papagos  that  a 
man  can  take  any  fields  not  occupied  by  others  and  when  he  does 
that,  they  are  his  fields.  If  a  man  dies  his  fields  go  to  his  children 
and  if  he  has  no  children,  to  his  lelatives.  The  fields  belong 
olf)  individually,  not  to  the  village.  Cattle  roam  everywhere — 
they  are  mixed  up  with  all  of  the  villages  and  that  is  why 
they  have  their  round-u])s  to  get  them  and  bring  them  back.  1 
rememher  when  the  railroad  came  to  Tucson — I  .«aw  a  lot  of  China¬ 
men  working  on  it — I  was  grown  u])  then.  In  those  days  Papagos 
had  very  few  cattle  and  horses,  not  much  live  stock,  for  the  Apaches 
came  and  stole  them.  Then  our  houses  w(‘re  built  of  ocatilla,  none 
of  adobe  brick;  the  only  one  1  rememluT  was  at  Tecolote,  as  kind  of 
protection  from  the  A|)aches.  Then  each  village  had  a  chief,  each 
chief  had  a  council  to  advise  him.  If  anything  important  came 
up  ho  would  call  the  council  to  meet  and  talk  about  it  before  he  did 
anything.  In  thf)se  days  the  Ajiaches  were  the  most  important. 
If  they  heard  that  they  were  coming  they  would  call  together  and 
talk  alK)ut  where  they  w(‘i*e  coming  and  where  they  were  going.  In 
those  days,  according  to  Papago  custom,  a  chief  had  no  power  to  sell 
or  give  away  the  land  around  a  village — he  could  not  if  he  called  a 
council  together,  they  could  not  do  that,  the  whole  country,  all  of 
the  people  would  know  about  it  before  they  would  do  anything 
like  that.  1  never  heard  of  any  Papago  or  Papago  village  selling 
any  of  its  land  to  anyone. 

‘^Q.  In  those  old  days  would  a  chief  have  the  power  to  get  a  white 
man  to  go  into  the  white  man’s  court  and  speak  for  the  Indians 
without  calling  a  council?  A.  They  would  go  to  the  agent  and  see 
him  about  it,  he  is  the  man  to  go  into  court  for  the  Indians. 
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Q.  Did  you  know  a  man  named  Mifjiiel  who  was  chief  one  time  at 
Tecolote?  A.  Yes,  1  knew  him. 

Q.  Was  he  chief  at  the  time  the  railroad  came  to  Tucson?  A. 
Yes,  he  was  cliief  then. 

Q.  There  is  a  {)aper|in  court  in  this  case  that  says  that  when  Miguel 
was  chief  at  Tecolottl  he  sold  or  gave  away  one  half  of  the  land 
around  Tecolote  to  a  Jwhitc  man  named  Hunter — <lid  vou  ever  hear 


of  that?  A.  I  never 


would  know  about  it. 


510  I  knew  Mig 
everv  dav  and 

«  t 

was  chief  at  Tesota  w 


heard  of  it ;  if  there  was  anything  like  that  1 


icl,  he  was  my  father-in-law.  1  talked  to  him 
I  never  heard  of  such  a  |>a|)er.  1  knew  I’ahlo 

i(*n  the  railroad  came  to  Tucson — I  knew  him 


well — he  was  friend  t<j  this  Miguel — 1  talked  to  him  (»ft(*n.  I  never 


heard  anything  ahou 
Pahlo,  as  chief  of  d'es* 


another  ]>a|>er  in  this  ease  which  says  that 
ta.  sold  half  tin*  laud  around  Tesota  to  Hunter 


at  that  time.  If  tlieik  was  such  a  thing  1  would  have  heard  about 
it.  1  knew  (’on  — ki*  was  chief  at  (piijotoa.  The  Papagos 

in  this  ]>art  of  tlw  country  n<'vt‘r  considered  him  chief  of  all  the 
Papagos.  During  iu\  life  1  nevei-  rememli(‘r  any  head  ehi(*f.  They 
have  chiefs  at  (‘aeh  '  il  age.  1  lU'ver  Inward  (»f  (’on  (piic'U.  Miguel  and 
Pahlo  and  many  othe’  Papago  ehitds  me(‘tiug  at  d'ueson  and  giving 
papers  to  Huntcu-  or  .'jtdling  a  half  of  any  tracts  of  land  to  him — if 

ding  to  Papago  eu.-loni  lh(‘V  would  have  talked 
the  land  is  their  own  ami  thev  talk  about  it. 
le  nieeling  al  SelN  a  f<’W  years  ago.  1  heard 
h(‘re  siiUM*.  'There  was  a  lot  of  talk  about  it 
Irird  and  eannol  ieniend>er  that  1  ever  b<*ard 


it  had  happened,  aeeoi 
about  it — they  b(‘liev( 
1  was  not  pres(‘nt  at  t 
from  the  boys  down 
and  since  then  1  bav( 
of  it  before. 


( ’nj.-s-exa  mi  nation  Itv  Mr.  Keid  : 


Pefore  a  man  cleat 
We  are  told  that  tbi* 
belfnigs  to  all  tb(‘  Pap:i 
trv  b(‘longs  to  all  tin 
did  not  have  om*  man 


sometimes  go  t(*  Saeat 
of  tbeir  tronldes  tbev 
not  bead  ebii'f  Inn  b 


U|>  a  Held  it  belongs  to  the  Papago  people. 
|<*dge  of  tin*  Pabofjuivari  range  this  way  now 
go<  alike — all  the  land  in  all  the  Pajeago  eoun- 
Paj>agos.  When  I  was  a  boy  the  Pajaigos 
to  act  as  bead  of  all  tin*  Pajtago  ]K,*o[)le.  Th(‘y 


bad  a  chief  at  each  villaiie.  and  thejse  ebie'fs  at  e*aeh  village  would 


m  to  a  man  by  the  natne  of  Louis — most  all 
woubl  .<ettb*  among  tbemse‘lves.  l.ouis  was 
*  wa^  the  oidy  (an*  that  talked  Knglish  and 
when  they  would  go  fi|(»ni  b(*re  they  got  him  to  do  their  talking — he 
was  an  Imlian — that  was  afti*!’  tb(*v  bad  an  agent  at  Saeaton  who 
bad  ebaige  of  ttbe  Imlians  elown  as  far  as  the  bonier  between 
517  the  r.  S.  and  ^Ie.\i<*o.  'The  captains  of  the  various  villages 
m(‘t  tog(*the*r  aiiel  talk(*el  alxait  various  things — anyone  would 
six'ak  up  ami  sav  what  be  ba<l  to  say — no  om*  pr(‘sided  as  bead  of 
the  m(‘(*ting — th(*rt*  wjas  no  l(*a<ler.  1  was  never  ea|»tain.  but  a 
councilor  for  tin*  captain.  I  am  not  ae<iuaint(*d  in  the  noilhern 
villages  of  tlu*  Papago  country.  This  village  is  the  farthest  village 
south  in  the  ]5u>ago  country.  'Tbe.*Je  village  ]>eople.  as  a  rule,  live 
in  the  same  villages  all  tbeir  liv(*s.  an»l  on  important  matters  the 
people  act  through  tlu*  ehi(*f — the  chief  is  sup])osed  to  settle  their 
troubles.  lie  would  speak  up  and  ask  questions. 
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Pursuant  to  the  same  stipulation  herein  referred  to,  the  deposi¬ 
tion  of  Sam  Pablo  was  duly  taken  on  behalf  of  Defendants  through 
Hugh  Norris,  interpreter,  at  Santa  Rosa  Indian  School,  February 
7,  1922,  and  contained  evidence  as  follows: 


Direct  examination  bv  Mr.  Fraser: 

Sam  Pablo  is  inv  name;  1  am  about  00  vears  old;  full  blood 
Papago  Indian  and  live  here  at  Kiacheemuck — I  have  lived  here 
all  mv  life — have  tields  here — mv  father  used  to  have  fields  down 

c  « 

below  here  hut  we  let  them  go.  1  lixi'd  this  field  myself.  When 
a  man  dies  his  son  or  nOatives  lake*  up  bis  fields.  The  fields  belong 
individuallv  to  the  familv.  I  nMiuMulaa*  well  when  the  railroad 
came  to  Tucson:  these  villages  w(‘re  in  the  same  places  then  that 
they  are  now — this  was  a  largc'r  village  long  ago.  Achi  was  also 
a  larger  village  but  now  tluut*  arc  just  a  few  ))eoi)le  living  there. 
Some  of  them  went  to  Pamtak,  some  to  Coy(»te  and  some  to  San 
Xavier.  A  Papago  can  go  anywhiMc  h(‘  pleases  and  take  up  fields 
if  no  other  Pa]>ago  cultivatc's  tlunn.  If  a  man  wants  to  take  a  new 
held  he  just  goes  ahead  and  clears  up  the  land;  according  to  Papago 
custom,  the  cattb*  range*  where*  the*y  ple'ase*.  mixing  with  those  of  other 
villages.  In  the*  e*arly  days  the*y  had  very  few  animals — they  have 
meue  !K)w — then  the*y  hael  a  chief  at  e*ae*h  village — this  village  had 
erne  and  the  next  e)ue  anel  the  next  one.  I  remember  Luis, 
•">1S  a  chief,  about  that  time*  but  1  elon't  know  his  name — he  was 
a  e*hie*f  hero  at  our  village* — there  was  another  at  Achi,  an- 
nthe*i’  at  .\ncgam  and  aiK»thcr  at  .\kchin.  Then  the  chief  here  at 
l\iae*he*e'mue-k  had  ;!  e'oimcil  and  when  there  was  anything  wrong  he 
calle*d  them  toge*thcr  te>  se*ttle*  the*  trouble — ae*coreling  to  Papago 
custeem  he*  e*ould  do  nothing  alfe*e*ting  the  whole  village  without  ask¬ 
ing  the  advice  eef  the*  e*e)une*il.  1  ne*ve*r  heard  e)f  a  council  to  discuss 
giving  away  eer  selling  half  the  lanel  areaind  this  village  to  Hunter — 
sued)  a  meeting  would  e*{mse  a  gre*at  deal  of  talk  among  the  villages. 

Sup]K>se*  a  chie*f  wante*el  to  give  a  white*  man  the  right  to  go 
inte>  the  white*  man’s  eenirt  and  bring  a  suit  about  the*  land  arounel 
this  village*,  woulel  he*  have*  to  eall  a  e-ouncil  and  elise*uss  it  with 
lla'iiiY  .\.  Ye's.  if  the'i’e*  i.<  any  e‘a-e*  e-ennes  n|e  like  that  the*y  weadel 
ge‘t  te)ge*the*r  anel  talk  aliout  it.” 


1  ncve*r  he*arel  e>f  any  e-oune-il  being  e*alle*d  te>  dee  anything  with 
le'garel  te)  the  sale*  eef  land  or  a  suit  in  e*e>urt  about  the  laiiel  here' — 
if  it  was  elenie  1  weadel  .surely  know  abe)ut  it.  1  just  lately  heard  of 
thi<  suit.  The*re  is  a  lot  eef  talk  {eheait  it  but  no  one  seems  to  know 
anything  abe)ut  it.  When  the*  railre)ael  e*ame  most  of  the  houses  in 
this  village  were  built  e>f  grass,  senne*  e»f  e)e*atilla  plastere'd  with  mud — 
lately  they  have  built  adeebe*  brie*k  houses — in  the  early  days  the 
houses  were  .«cattere*d  like  ne)w.  We  have  no  dividing  line  of  any 
kind  between  Achi  and  this  village,  or  between  this  village  and 
Akcbin. 


‘TL  Did  you  ever  hear  of  a  ])lace  anywhere  around  here  called 
Mescalero?  \\.  That  I  don’t  know. 
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Q.  Or  any  place  called  Sierra  Cabezii?  A.  They  mean  what  we 
call  Mauch-pot. 

Q.  Where  is  lhat?  A.  It  is  ofV  in  this  direction  (pointing  north¬ 
west  from  Santa  Kosa  school.)  (To  the  interpreter:)  Wliat  does 
Mauch-pot  mean  in  the  l^^])ago  language?  (Answer  of  interpreter:) 
It  is  kind  of  table  like  or  flat.” 

olO  In  the  old  days  there  was  not  any  church  in  Anegam, 
Achi,  Akchin  or  this  village.  This  village  does  not,  nor  do 
anv  of  these  villages  around  here  claim  to  own  anv  tract  of  land  24 
miles  by  30  miles.  We  can  believe  it  Ix'longs  to  the  government. 
I  have  seen  this  gentleman  here  (  apt.  W.  (\  Keid.  of  Albuquerque — 
I  sjiw  him  at  the  store  ju.'Jt  lately.  1  do  not  know  that  he  is  repres(*nt- 
ing  what  is  called  the  TiK'blo  of  Santa  Kosa  in  this  suit  in  Wash¬ 
ington — he  came  here  and  .slid  a  few  words  and  then  went  away. 
I  don't  know  of  any  Pajiago  ever  employing  a  lawyer — if  it  wa.s  I 
would  know  it. 


Cross-examination  bv  Mr.  Keid: 


If  two  men  could  not  agree  on  taking  up  a  piece  of  land,  they 
would  usually  go  to  their  head  man  or  chief  and  settle  that  point. 
The  chief  settles  the  troubles  of  the  people  in  the  Papago  villages 
and  when  the  chief  tells  them  what  to  df>  thev  do  it.  If  they  think 
the  chief  is  wrong  they  won’t  oIk'V  him,  but  if  they  think  he  is 
right  they  will.  Nothing  will  haj>j)en  if  they  don’t  obey  him  and 
they  don’t  need  to  obey  the  chief.  He  usually  tells  the  people  what 
is  right.  It  is  his  duty  to  look  after  the  rights  of  the  people  of  the 
village  and  see  that  they  are  protected.  On  important  matters  the 
chief  never  would  act  without  calling  a  council.  In  the  early  davs 
when  a  chief  died  the  peojile  got  together  and  elected  a  new  chief. 
Kiacheemuck  is  a  central  point  for  these  other  villages  around  here. 
It  is  about  a  center  village  from  .Vkchin  to  Anegam.  They  have  a 
chief  at  each  village.  It  is  not  a  fact  that  sometimes  a  chief  has  two 
villages  under  his  control  or  is  chief  of  more  than  one  village.  They 
<lid  not  have  a  head  chief  in  the  old  days.  I  kn(‘W  Con  (^uien — he 
was  not  head  chief  of  a  number  of  villages — he  was  chief  of  his  own 
village.  The  first  1  heard  of  this  suit  was  two  veal's  ago — Pitoi  told 
me  about  it — he  told  me  that  there  were  some  white  people  came  to 
him  and  asked  him  as  to  whether  he  knew  that  there  was  some  land 
given  away  or  sold,  and  this  man  Pitoi  told  me  he  never 
.‘>20  heard  anything  about  it.  When  I  came  back  home  there 
was  just  a  little  talk  about  it ;  I  did  not  hear  much.  I  was 
not  at  the  Sells  meeting  when  this  suit  was  talked  about — I  never 
heard  about  it.  I  have  never  been  chief  or  leading  man. 


Do  the  Papago  Indians  own  all  the  land  between  here  and 
the  mountains  to  the  west?  A.  Yes,  they  believe  that. 

And  they  own  all  the  land  In'tween  here  and  the  Santa  Rosii 
Mountain  and  Kabitka  on  the  east?  A.  Yes,  they  also  belief  they 
own  that. 

Q.  Do  you  people  here  claim  to  own — you  people  here  in  this 
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village  that  we  are  in  now,  or  these  villages  here,  claim  to  own  all 
the  land  between  here  and  the  Mauch-pot,  commonly  known  as 
Cabeza?  A.  Yes,  they  believe  that  belongs  to  them. 

Q.  And  thev  believe  thev  own  all  the  land  between  here  and  the 
mountains  to  the  south  and  east — Cornebabi  and  North  Comobabi 
Mountains?  A.  Yes,  thev  believe  it  is  theirs. 

Q.  And  you  believe  that  you  people  in  these  4  villages  that  we 
have  been  talking  about  own  all  the  land  that  1  have  asked  you 
about?  A.  We  believe  the  land  liere  belongs  to  all  of  the  Papagos. 

Q.  Ask  him  if  he  has  heard  tliese  4  villages  s])oken  of  as  the  Santa 
Rosa  villages?  A.  No.  1  don't  know,  Mexicans  call  it  Santa  Rosa.” 

The  Mexicans  call  all  thc.<e  4  villages  Santa  Rosti  because  they 
don’t  know  the  Indian  names.  The  Indian  fellow  that  was  with 
W.  C.  Reid  asked  me  if  1  heaid  tlua-e  was  going  to  be  somebody 
around  here  inquiring  about  this  trouble  and  if  they  happened  to 
ask  me  what  would  1  s;iy  to  th(‘m — 1  said  1  would  tell  them  what¬ 
ever  the  government  did  about  this  land  would  be  all  right — I  knew 
the  suit  was  about  this  land  here — 1  <lon’t  know  very  well  what  the 
suit  is  about;  1  think  it  is  about  the  land.  1  know  what  a  lawyer 
is — his  business  would  be  when  a  case  is  like  it  is  now  for 
321  him  to  work  and  settle  it  one  way  or  another.  This  land 
between  the  Quijotoas  on  the  west  and  Santa  Rosa  Moun¬ 
tains  on  the  cast  belongs  to  the  whole  tribe,  all  north  and  south. 

Pursuant  to  the  first  .stipulation  herein  referred  to,  the  deposition 
of  Jose  Lopez  was  duly  taken  on  behalf  of  Defendants  through  Hugh 
Norris,  intei7)rcter,  at  Santa  Rosa  School,  February  7,  1922,  and  con¬ 
tained  evidence  as  follows: 

Direct  examination  by  Mr.  Fraser: 

Jose  J.onez  is  my  name;  1  am  70  years  old;  I  live  up  here  at  that 
group  of  houses  in  Kiachecmuck — I  have  a  field — I  got  it  from  a 
young  nephew — he  took  it  up  and  cultivated  it  for  a  while  and  got 
sick.  Refore  he  died  he  told  na*  to  us(*  it.  When  a  Papago  dies 
the  nearc.'it  relatives  tak(‘  the  land — thev  own  their  fields  individually. 

•  4- 

Kiachecmuck  do(‘s  not  claim  to  own  any  (hJinite  track  of  land — there 
is  no  dividing  line.  Papagos  can  leave  their  fields  and  take  up 
othei*s  not  occupied.  Live  stock  are  mix(*d  and  range  together.  At 
the  time  of  the  eartlajuake  Pa])agos  did  not  own  much  stock,  the 
Apaches  .stole  it — they  have  a  lot  of  live  stock  now.  in  the  old  days 
the  houses  were  made  of  grass  and  ocatilla  mostly.  There  were  no 
adobe  brick  houses  then.  Then  each  village  had  a  chief  all  around 
this  way — there  was  no  head  chief  over  all  the  villages.  In  those 
days  if  any  thing  of  imT>ortance  came  up  they  would  usually  call 
all  the  f)eo])le  in  the  village  to  talk  about  it.  I  never  heard  that 
Luis  and  other  chiefs  met  at  Tuc.^on  and  gave  ])ai)ers  to  a  white  man 
named  Hunter,  giving  away  or  .celling  one  half  of  the  land  around 
the.«e  villages.  No  council  was  called  here  to  discuss  that.  There 
never  was  a  council  called  here  to  talk  about  land — they  talked  of 
other  things  but  not  about  land — if  they  had  I  would  certainly 
know  about  it  and  I  would  tell  it  right  now.  I  never  heard  that 
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at  that  same  meeting  in  Tucson  in  the  early  days  Luis  gave  this 
white  man  a  paper  tluii  gave  him  tlie  right  to  go  into  the  w’hite-man’s 
court  and  l)ring  a  suit  regarding  the  land  around  this  village — 
522  there  never  wijs  a  council  held  to  talk  about  that.  I  don't 
know  of  any  Ichief  here  right  now.  There  is  a  chief  at 
Akchin,  they  call  himiJose  Katorta.  I  never  heard  any  talk  around 
at  Kiacheemuck  aiK»u|t  this  suit  in  the  white  man’s  court  concern¬ 
ing  the  Papago  lands,  or  about  the  deeds. 

Cross-examination  by  Mr.  Reid: 

1  heard  about  the  Sells  ine(‘ting — it  might  have  l>een  3  or  4  years 
ago.  In  fighting  tlie 
a  <b»zen  or  two  dozem 

l(‘a<ler,  Anvbodv  bad 

•  « 

tliiiui  vou  are  talkii 


A])aebes  if  we  bacl  any  leader  there  may  )>e 
or  something  like  that.  We  never  had  one 
a  right  to  speak.  What  1  beard  was  the  siune 
g  al)oul  now — whether  anvlanlv  knew  that 

•  •  4^  I  '  t 

there  was  any  land  that  was  agreed  to  he  given  away.  I  never  at- 


tomled  the  meeting, 
am  a  member  of  the 
I  speak.  The  name  ( 


1  have  never  lK*en  chief  of  my  village,  hut  1 
ouneil.  I  go  to  the  meetings,  and  sometimes 
If  the  last  chief  of  this  village  is  Xanakimule 
\dmowe,  (in  Lnglish.  is  Hat's  Lyes.)  He  died  lately:  he  was  not 
ehi(‘f  of  all  these  villages  arouml  Ikmc  :  lu‘  was  chief  of  this  village 
light  around  here.  I  [e  was  chief  of  Kiacheemuck.  It  only  goes  a 
little  ways.  The  ])eo|  le  of  this  village  do  not  have  to  stay  between 
these  mountains  on  the  east  and  on  the  west — they  can  take  up  land 
anywhere.  Their  sto  k  can  go  where  they  ))lease.  If  the  peo])le 
want  to  they  can  go  un  the  other  side  of  Kahitka  Mountain  to  take 
uj)  land. 

Pursuant  to  the  fii*st  stipulation  herein  referred  to.  the  deposition 
of  Andres  was  dulv  taken  on  behalf  of  Defemlants,  through  Hugh 
Norris,  interpreter,  at  Santa  Rosa  Indian  School,  Fehruary  7,  19*22. 
and  contained  evidence  as  follows: 


Direct  examination: 

1  was  a  grown  man  when  the  railroad  cami*  to  Tucson  and  a  full 
blood  Papago — live  in  Kiacheemuck — T  own  a  field  there  which  I 
got  from  my  father.  When  a  Papago  dies  his  fields  io  to  his  children 
or  to  relatives.  Asked?  whether  the  difi'erent  families  own  their  own 
fields  or  whether  all  the  village  together  owns  all  the  land  around 
it ;  I  .<ay  that  if  a  man  had  a  field  it  would  belong  to  him  and 
his  family.  A  Papago  can  take  up  any  field  he  finds 
523  in  ease  no  other  Papago  is  occupying  it.  He  does  not  have 
to  ask  anyone's  permission.  The  cattle  of  each  village  range 
where  they  plea.«e  and  are  mixed  up.  At  the  time  the  railroad  came 
to  Tucson  the  Papagos  had  very  few  stock — 4  or  5  head  to  a  family. 
They  usually  had  grass  houses  then.  Kiacheemuck  was  about  the 
same  place  then  as  it  is  now.  Achi  was  a  large  village  then  at 
about  the  same  place  as  it  is  now.  Now  only  a  few  live  there.  They 
are  scattered  as  far  as  San  Xavier.  Anegam  was  about  the  same 
size.  In  those  davs  each  village  had  its  chief.  Kiacheemuck  and 
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Achi  each  had  its  separate  chief.  In  those  days  when  anything  im¬ 
portant  came  up  the  chief  would  call  all  or  some  of  the  people  and 
talk  it  over.  Anyone  could  come  who  wanted  to  sj^ak.  I  never 
heard  about  Luis,  chief  at  Kiacheemuck,  meeting  with  the  other 
chiefs  at  Tucson  and  giving  a  white  man  a  paper  which  sold  or  gave 
away  half  the  land  around  here,  or  a  paper  which  gave  him  the  right 
to  go  into  the  American  court  and  bring  a  suit  alx)ut  the  land  here. 
There  was  never  any  council  held  here  about  that.  I  would  know 

about  it  if  there  had  been.  In  those  davs  the  chief  would  have  no 

« 

power,  without  a  council  meeting,  to  sell  or  give  away  part  of  the 
lands,  or  to  give  a  white  man  the  right  to  sue  about  them.  He  would 
have  a  meeting  and  talk  about  it. 

Cross-examination  bv  Mr.  Reid: 

As  long  as  I  can  remember,  I  never  knew  of  any  meeting  where 
they  talked  about  giving  or  selling  any  of  the  land.  I  heard  about  a 
land  suit  in  the  American  court,  not  ver\^  long  ago,  after  the  meeting 
they  had  at  Sells,  i)ut  I  said  I  never  heard  anything  like  that  before. 
I  was  not  at  the  Sells  Meeting.  I  heard  what  the  la.<t  witne.ss  said 

and  what  was  said  in  the  vard  when  these  former  witnesses  were 

« 

talking  to  the  interpreter. 

Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Joaquin  was. duly  taken  on  behalf  of  Defendants,  through  Hugh 

Norris,  interpreter,  at  Santa  Ro.sii  Indian  School,  February 
o'il  S.  192*2,  and  contained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fraser: 

Joacpiin  is  my  name;  I  am  a  full  blood  Papago  Indian  and  live 
hei  e  at  Kiacheemuck ;  I  am  about  fiO  years  old.  I  have  fields  here 
that  used  to  belong  to  my  father.  When  a  man  dies  his  fields  go 
to  his  children — any  Papago  can  take  any  fields  if  not  occupied. 
The  Kiacheemuck  people  go  to  Covered  Wells  when  the  water  gives 
out,  pretty  near  all  of  them  go  up  to  Covered  Wells — this  has  l>een 
so  as  far  hack  as  I  remember.  The  people  of  Akchin  go  to  Como- 
l)al>i  and  Cababi.  The  people  from  Achi  go  to  Silynarki — this  has 
l>een  so  as  far  hack  as  I  can  remember.  I  rememl)er  when  the  rail¬ 
road  came  to  Tucson.  In  those  days  each  village  had  its  own  chief — 
T  don’t  know  how  it  is  now — I  don’t  know  whether  Konderone  is 
chief  of  Kiacheemuck  now  or  not.  In  tho.se  days  a  chief  could  do 
nothing  by  him.'^elf — he  would  call  in  the  people  and  talk  alnnit  it. 
Sometimes  he  just  called  in  a  few — sometimes  all.  The  fields  around 
Kiacheemuck  belong  to  the  families — no  one  else  has  a  right  in 
my  field — it  is  the  .«ame  way  with  other  fields.  The  people  in  this 
village  do  not  claim  to  own  a  tract  24  miles  by  30  miles — they 
believe  the  whole  re.serv’ation  belongs  to  them — they  have  no  claim 
except  on  the  reservation.  I  don’t  know  anything  about  Luis  giving 
Hunter  the  right  to  bring  this  suit — I  never  heard  anvthing  about 
it  in  the  early  days.  I  never  heard  anything  about  a  Council  being 
called  about  it — if  there  had  been  I  would  know  it.  According 
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to  Papa^o  ciistoni  a  chief  did  not  liave  the  right  to  give  away  or 
stdl  a  half  interest  in  the  land  around  here  without  getting  con¬ 
sent  of  the  council.  I  never  heard  of  Papagoes  selling  lands  to 

anvone.  1  have  heard  alnnit  this  suit  in  the  last  few  vears — 1  don’t 
•  «- 

know  how  long  ago  I  heanl  about  it — 1  could  not  .'say  that  there  ha.s 
been  anv  talk  about  it  latelv. 


525 


('rf>ss-exainination  hv  Mr.  Reid: 

« 

The.'^e  pcojde  who  go  to  Covered  W(‘lls  for  water  call  this  place 

Kiacheeiniick,  their  home.  The  pcojde  who  go  from  Akchin 

to  Comohahi  call  Akchin  their  home.  Com(d>ahi  is  an  old 

village,  mostly  all  the  hous(*s  there  are  Imilt  of  adobe  brick. 

When  that  town  was  first  built  thev  did  not  have  adobe  houses.  As 

* 

far  hack  as  I  can  rememlH*r  the  ]»eople  there  had  adobe  houses.  I 

account  for  it  because  thev  had  no  ocatilhts  or  grass  around  there. 

In  the  old  davs  Cahahi  had  mostlv  ocatilla  housc‘s,  mavlx'  sfune 
«  •  • 

a<loh(‘ — this  was  true  at  Covered  W’ells  also.  .\11  the  houses  in  Kia- 

cheemuck,  Akchin.  Achi  and  Anegam  were  of  ocatilla  as  far  hack 

as  I  remember.  It  is  the  newer  villages  that  have  built  their  homes 

of  adobe.  I  remember  (’on  (^uien,  he  was  a  chief.  I  don’t  know  if 

the  cajJtains  in  the  old  days  got  together  to  elect  a  head  chief.  As  far 

hack  as  I  remend)cr  the  fields  I  now  have  were  owned  hv  mv  father. 

•  « 

1  have  not  lu'en  to  all  the  Pa])ago  villages  in  the  Pa])ago  eountry — 

I  don’t  know  how  many  there  are.  The  |)eo]>le  of  the  Pa])agn  country 

with  whom  I  have  talk<‘d  g(‘ncrallv  understand  and  believe  that  thev 

*  %  • 

own  all  the  land  in  and  about  the  Pajuigo  country  from  the  Mexican 
line  north  to  the  boundary  of  the  Pa])ago  country  and  they  believe 
they  own  all  the  land  h(*tween  the  villages  farthest  on  the  east  and  the 
villages  farthest  on  the  west. 

Did  the  i)eo|)le  that  you  have  talked  to,  and  do  you.  yourself, 
know  that  some  P2  years  ago  certain  oflieers  of  the  V.  S.,  aitemjded 
to  give  away  and  to  sell  all  the  land  in  the  Pajiago  country'  to  white 
]>eoj)le?  A.  No.  1  never  heard  of  it. 

Q.  You  would  not  want  the  officials  of  the  government  to  do  a 
thing  like  that,  would  you?  A.  That  I  don’t  know. 

Q.  Do  YOU  mean  to  sav  that  vou  don't  know  whether  vou  want 
the  government  to  give  and  sell  all  this  land  here  to  white  jieoi')le,  or 
not?  A.  It  is  uj)  to  the  government  to  do  what  he  |)leases. 

Q.  You  are  willing  for  the  government  to  take  this  land  here  away 
from  you  and  give  it  to  the  white  peojde?  .\.  T  don’t  know  that, 

I  could  not  tell  vou. 

_  • 

520  Q.  Did  you  hear  that  this  suit  that  you  have  l>een  testify¬ 
ing  about  was,  a  suit  to  stoj^  the  oflieials  of  the  government 
from  ojxming  this  land  for  entry  by  the  white  man?  A.  T  don’t 
know. 

(Defendants  objeeted  to  all  the  rjiiestions  above  quoted  as  incom¬ 
petent,  irrelevant,  immaterial  Jind  misleading.) 


Pursuant  to  the  fii'st  stipulation  herein  referred  to.  the  dejiosition 
of  Jose  Lopez  (II)  was  duly  taken  on  behalf  of  Defendants,  through 
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Hugh  Norris,  intcrpi-oter,  at  Santa  Rosa  School,  Febniary  8,  1922, 
and  contained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fraser: 

V 

Jose  Lopez  is  iny  name;  1  live  here  at  Kiacheemiick ;  I  believe  I 
am  past  oO  years  of  age.  The  Jose  Lopez  who  testified  yesterday  is 
my  uncle.  I  have  lived  here  all  my  life;  am  a  full  blood  Papago 
Indian,  and  have  fields  here  which  1  got  from  my  father.  Accord¬ 
ing  to  Pa])ago  custom  one  can  take  up  unoccupied  liclds  any  ])lace. 

It  is  stipulated  in  the  record  that  the  Southern  Pacific  Railroad 
reached  Tucson  from  the  west  in  1880,  and  was  extended  ea.st  in  1881. 

Witness:  This  custom  was  the  same  in  the  early  davs — Kiachee- 

t,  %. 

muck  looked  about  the  same  then  as  now — Akchin  was  about  the 
saim‘.  .\chi  at  that  time  was  a  larger  village  than  it  is  now — Ane- 
gam  was  about  the  same.  When  I  was  a  boy  the  peo])le  around  here 
had  verv  few  hoi*ses  and  cattle — they  own  much  more  now.  Then 

•  4/ 

each  village  had  a  chief — it  is  pretty  near  the  same  here  now.  Then 
if  anvone  died  in  a  house  it  would  be  burned  down  or  destroyed — 

4  4.' 

they  don’t  do  that  now.  In  the  old  days  when  things  of  importance 
came  up  affecting  the  whole  village  the  chief  would  sometimes  call 
a  few  of  them  together,  or  at  other  times  we  would  call  the  whole 
village  together  to  talk  about  it.  I  sometimes  go  to  their  meetings  at 
Kiaeheemuck.  It  would  be  impossible  in  the  old  days  and  a  chief 
cf)uld  not  give  a  white  man  the  right  to  bring  a  suit  affecting 
0*27  the  Papago  land  without  consent  of  the  people.  I  never  heard 
of  a  couneil  to  give  a  white  man  power  to  bring  a  suit  about 
this  land  here — if  there  had  been  such  a  council  I  would  surely  hear 
about  it. 

“Q.  They  say  also  that  at  the  time  the  chief  of  this  village  gave 
the  white  man  power  to  bring  that  suit,  he  also  sold  or  gave  away  half 
of  the  land  around  this  village  to  the  same  white  man — did  you  ever 
hear  of  that  in  the  old  days?  A.  I  said  awhile  ago  I  never  heard 
anything  about  it  before,  if  there  was  anything  like  that  I  would 
know  about  it.” 

I  never  knew  of  any  such  council  in  my  life  time — I  never  heard 
of  any  Paj)agos  selling  their  land  at  all. 

Cross-examination  by  Mr.  Reid: 

1  was  here  yesterday  when  the  testimony  of  other  witnesses  for  the 
government  was  taken.  I  was  not  here  the  day  before.  I  heard  what 
the  witness  for  the  government  testified  to  yesterday.  I  go  to  Covered 
Wells  when  the  water  here  gives  out.  When  my  father  was  alive  here 
he  also  went  there  when  the  water  was  short,  here.  We  lx)th  called 
Kiaeheemuck.  our  home.  My  father  got  these  fields  from  his  father. 
T  don’t  remember  anything  important  at  any  meeting  T  ever  attended. 
We  usually  talk  on  how  we  are  going  to  get  along  and  what  we  are 
going  to  do  next.  I  don’t  remember  anything  more  important  ex¬ 
cept  the  water,  our  horses  and  cows.  T  knew  Con  Quien.  No  chief 
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would  over  attempt  to  .sell  or  "ivc  away  any  land  without  the  consent 
of  the  Papuan  people.  There  has  heen  no  chief  who  would  do  any- 
thin^j;  without  seeing  all  the  j)eople.  1  never  heard  about  this  suit  or 
these  deeds  until  yesterday.  1  never  heard  that  1*2  or  14  years  ago 
the  government,  tlircaigh  its  otlieials.  has  ojx'iied  all  the  Paj)ago  land 
to  homestea<l  si*ttlenunJs.  The  Pajuigos  hclieve  they  own  all  the  land 
in  what  is  known  as  thv  Papago  country.  1  lu'lieve  that  the  witnesses 
vesterdav  were  telling  the  truth — all  thev  know  about  it. 

528  Pursuant  to  the  first  stipulation  heiein  refern'd  to,  the  depo¬ 
sition  of  F.  S.  Herndon  was  dnlv  taktm  on  behalf  of  De- 

« 

fendants  at  Santa  Posa  Indian  Sehoed,  February  S.  P)22,  and  con¬ 
tained  evidence  as  follows: 

Ihreet  examination  bv  Mr.  Fraser: 

F.  S.  Herndon  is  inv  name:  am  57  vears  old  and  live  at  Sells, 

Arizona.  1  am  a  Minist(‘r  (4*  th(‘  Presbyterian  (’hureh.  1  have  lived 

in  this  pait  of  the  country  28  years.  1  have  done  ministerial  work 

in  Tue.'^on  and  in  the  Pa|)ago  Indian  country  for  about  Pf  years, 

which  re(|uired  extensive  travel  in  the  Papago  Reservation.  Huring 

that  time  1  have  beeoni(‘  familiar  with  the  region  that  is  generally 

known  as  the  Santa  Rosa  <listriet.  1  sp(*ak  and  understand  Papago 

.<ome.  When  1  first  b<‘eame  familiar  with  this  Santa  Rosa  region, 

the  name  Santa  Rosa  was  applie<l  to  a  large*  .<eetion  of  country  in  this 

elistriet,  beginning  with*  tlx*  Santa  Rosa  ranch  over  on  the  other  side 

of  the  (’omobabi  Mountains,  inelialing  all  of  this  .<eetion  for  a  good 

manv  mihs  around. 

« 

In  those  elays  we*re  any  of  th('.<e  groups  of  villages  here.  Kia- 
eheemuek.  Aehi.  Akehin  or  AiU'gani  ealhal  Santa  Rosa?  A.  No. 
sir. 

I  have  .‘Sometimes  lieard  the  Papago  Indians  using  the  term  Santa 
Rosa — when  sjaaking  to  Mexicans  they  would  often  use  the  term 
Santa  Rosa.  1  never  heard  anyone  speak  of  the  Pueblo  of  Santa 
Rosa  before  1  lu*ard  of  this  suit.  Pa|>agos  s])eaking  to  others,  not 
Indians.  use<l  the  term  in  this  larger  s<‘nse  as  referring  to  the  section 
that  I  have  just  nu‘ntioned.  When  1  first  became  familiar  with  the 
eountrv  most  of  the  houses  were  made  of  gra.^^s  with  one  door,  3  feet 
high  probjibly,  no  windows.  Then  they  made  .<ome  little  scpiare 
houses  of  ocatilla  which  they  plastered  over  with  mud  inside  and 
outside — these  had  a  larger  door  usuallv.  About  10  or  15  vears 
ago  they  began  to  biiihl  of  adobe  brick.  The.<e  conditions  are  true  of 
all  the  villages.  Kiaehet'inuek  is  a  little  larger  now  than  then. 
521>  I  don’t  know  about  Aehi — it  is  a  little  off  the  road.  Akehiu 
was  a  large  village  when  1  first  came — it  is  larger  now — Ane- 
gam  is  ab(»ut  the  same.  Then  the  arrangement  of  the  houses  was  very 
much  as  they  are  now  in  this  village — no  regularity,  no  streets  but 
little  groups  of  houses,  po.^isil)!}'  a  quarter  or  a  half  mile  apart,  with 
sometimes  a  field  and  sometimes  the  desert  between  them.  There  has 
been  no  plaza  in  this  village  at  any  time  1  have  known  it — the  other 
villages  were  all  similar  to  this  one — then  they  had  much  fewer 
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cattle  and  horses  than  now.  I  never  heard  of  this  village  or  any  other 
Pa})ago  village  owning  or  claiming  a  tract  of  land  with  any  definite 
boundaries.  They  claim  and  own  their  fields,  but  the  outlying  land 
is  common  property  and  they  consider  that  it  belongs  to  all  of  them 
and  their  cattle  and  hoi-ses  range  on  any  and  all  of  it.  According 
to  Papago  custom  the  village,  as  a  municipality  or  unit,  does  not  own 
the  fields — they  arc  owned  l)y  the  individuals.  The  Papagos  then 
or  now  know  very  little  of  the  white  man’s  law. 

‘'Q.  Can  you  describe  in  any  way  the  extent  of  their  knowledge 
of  it?  A.  Well,  from  my  general  knowledge  of  them  and  es[>ecially 
of  these  j)eople  over  here  in  this  section  of  the  country,  they  recog¬ 
nize  only  their  Indian  customs  and  laws  and  they  have  disregarded, 
as  far  as  they  have  Ix'cn  able,  the  laws  of  the  U.  S. ;  the  chief  of 
this  village  here  was  found  guilty  of  disol>eying  the  draft,  dis¬ 
couraging  the  drafting  of  young  men  when  we  entered  the  war, 
and  he  was  tried  and  served  in  jail  since  for  breaking  the  law. 

Q.  Taking  the  Pa])agos  in  general  as  far  hack  as  you  remember 
them,  would  such  things  as  a  deed  or  a  j)ower  of  attorney,  or  a 
title  in  f(‘e  simj)le,  mean  anything  to  them?  A.  No,  vei*y  little. 

Q.  AVithin  your  knowledge,  has  any  Papago  ever  sold  any  .of 
his  land  to  anvone  else?  A.  Never.” 

V 

530  When  I  first  came  the  villages  in  the  Santa  Rosa  Region 
each  had  its  own  chief. 

“Q  And  was  there  a  form  of  government  or  organization,  or 
was  it  primitive?  A.  It  was  primitive. 

Q.  What  authority  was  there  beside  the  chief?  A.  The  chief 
usually  had  a  council  or  advisoi's  whom  he  consulted  about  any  mat¬ 
ters  of  importance — I  think  all  the  men  of  the  village  were  usually 
called  together  in  council  and  they  expressed  their  oj)inion  about 
any  matters  that  were  of  common  interest  in  the  village. 

Q.  Do  you  know  how  such  a  council  or  meeting  was  summoned? 
A.  The  original  custom  when  the  village  was  to  be  called  together 
was  for  the  chief  to  climb  up  on  the  top  of  a  house  in  the  evening 
and  call  out  to  them  to  come  to  meeting.” 

The  chief  had  no  power  to  decide  how  matters  of  wide  im- 
|)ortance  to  the  community  should  be,  without  advice  of  the  coun¬ 
cil.  I  never  heard  of  the  meeting  of  the  chiefs  of  these  villages 
at  Tucson  in  1880,  at  which  a  tract  of  land  around  this  place  was 
sold  to  Hunter  until  I  became  familiar  with  this  case. 

“Q.  When  did  you  become  familiar  with  this  case?  A.  I  don’t 
remember  the  year,  whether  it  was  the  time  a  man  by  the  name 
of  Brown  came  out  over  the  Papago  countin’  and  I  heard,  more 
or  less,  from  the  Indians  about  it.” 

Pp  to  that  time  I  had  never  heard  that  any  chief  had  given  any 
f)Ower  of  attorney  to  said  Hunter  to  bring  suit  affecting  these  lands. 
I  never  heard  of  any  power  of  attorney  at  all  until  that  man  Brown 
came  through  here.  According  to  my  knowledge  of  Pai)ago  custom 
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and  usa^^c,  the  chief  would  not  have  the  power  to  give  such  power 

of  attorney,  or  such  deed  without  consulting  the  council  or  lueetini^. 

There  has  never  been  any  head  chief  over  the  whole  l*apago  i>eople 

during  luy  time  here.  These  council  meetings  of  villages 

5dl  were  not  called  at  diflerent  intervals  like  a  citv  council — 

they  were  called  irregularly  when  anything  of  interest  or 

importance  came  up.  When  I  liist  knew  the  Papagos  here  they 

made  little  ponds,  such  as  we  see  in  some  ] daces  now  and  diverte<l 

the  water  during  the  rainy  season  into  them  for  cattle  and  domestic 

u.se — they  made  no  attempt  to  irrigate  from  them.  During  the 

rainfall  they  irrigated  from  the  arrovos  hy  making  funnel  shajx'd 

ditches  and  diverting  the  water  into  their  fields  during  the  freshets. 

Water  governs  the  residence  (»f  the  Papagos  h(‘twe(*u  the  villages 

in  the  mountains  and  those  in  the  vallevs.  In  the  rainv  season 

&  « 

they  live  in  the  valleys  and  cultivate  their  ti(dds  and  during  the 
dry  sea.'i^)!!  they  move  to  the  mountains  where  they  have  permanent 
wells.  Their  n‘sidences  in  each  place  de])emled  upon  the  season. 
They  have  no  written  language — there  are  diflerent  dialects  in  dif¬ 
ferent  parts  of  the  Papago  country.  I  have  always  understood  that 
they  wen'  divide<l  into  4  groups — their  geograj)hical  location  is, 
one  at  Tecolote  along  the  Me.xican  border  and  includes  Tecolote, 
San  Miguel.  Cowlic  and  \’amori ;  then  a  group,  1  am  unable  to 
give  the  name  of,  including  the  San  Xavier  Indians,  and  I  believe 
some  of  the  Comobalii  and  Cahabi  Indians,  belonging  to  that  group, 
or  geographically,  the  c(*ntral  grou]);  then  in  the  north  the  Kohotk, 
(same  as  Quijot()as)  group.  1  am  not  quite  .sure  about  the  4th 
group,  whether  that,  includes  those  of  the  northwest — 1  am  of  the 
opinion  that  it  does — that  is  called  Kaka.  When  I  first  knew  them 
a  very  small  number  spoke  English  or  Spani.sh.  Some  of  those 
near  the  Mexican  border  spoke  Spanish  hut  the  others  knew  only 
a  few  words  thev  used  in  trading — thev  could  not  carrv  on  a  con- 

ft  ■  ft  ft 

veisation  and  thev  cannot  vet.  When  1  first  knew  them  thev  were 
ver\’  much  op])osed  to  schools.  They  were  always  friendly  but  I 
cannot  sav  thev  welcomed  the  white  man  coming  into  their  countrv. 


Did  you  ever  hear  in  those  early  days  of  any  disposi- 
r)^P2  tion  on  the  piu’t  of  any  of  them  to  sell  any  of  their  lands 
to  the  white  man?  A.  Never,  the  very  opposite  was  true  in 
my  experience.” 


Cross-examination  bv  Mr.  Reid: 

It  is  my  idea  that  the  Santa  Rosa  ranch  was  about  0  miles  north¬ 
east  of  the  town  of  Comobahi.  You  understand.  1  am  speaking  in 
a  general  way  of  the  territory,  including  in  it  the  Santa  Rosa  ranch. 
The  Santa  Rosa  ranch  includes  the  country  and  not  a  corral  and 
buildings — the  ranch  was  (juite  a  large  cattle  ranch. 

(Witness  is  here  asked  to  mark  the  approximate  site  of  the  ranch 
head(juartei‘s  by  the  letter  S.) 

‘‘Q.  And  how  far| north  from  there  did  the  Santa  Rosa  country 
run?  A.  That  is  another  guess,  say  8  or  10  miles. 
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Q.  And  then  how  far  west  of  that  north  point  did  it  extend?  A. 

I  would  sav  tliat  it  extended  to  those  hills  around  here. 

& 

(jJ.  The  Quijotoas?  A.  Those  on  the  west  of  us,  I  don't  know 
their  name. 

How  far  would  they  be  west  from  the  northeast  corner  of  that 
district?  A.  Say  15  or  20  miles,  maybe. 

Then  south  perhaps  a  line  some  10  or  12  miles  long?  A.  A^es, 
including  Cababi  and  Comobabi ;  they  are  spoken  of  as  Santa  Rosa? 

And  Covered  Wells  country,  that  was  Santa  Rosa,  was  it  not? 
A.  Yes,  1  su]iposc  }>art  of  that  would  be  included. 

Q.  And  did  the  people  from  Kiacheemuck  go  down  there?  A. 

*  JJ 

cs,  sir. 

1  never  discussed  the  boundaries  or  the  boundary  lines  with  any 
of  the  chiefs  or  anything  of  the  kind.  I  did  not  know  Con  Quien — 
I  have  heard  of  him  often.  It  was  1910,  or  earlier  that  1  heard  of 
Brown  being  out  in  this  country,  taking  up  with  the  Indians  the 
matter  of  these  Hunter  deeds  and  powers  of  attorney,  I  did  not 
see  him  myself  but  the  Indians  told  me  about  it — cpiite  a  number 
of  Indians  at  Indian  Oasis,  Vamori  and  San  Miguel  spoke  to  me 
about  it.  They  seemed  to  have  some  idea  that  he  was  making 
593  an  effort  to  get  away  with  some  of  their  land.  I  do  not 
recall  that  they  said  he  represented  anybody  connected  with 
the  Hunter  matter  that  was  transacted  in  1880  but  I  was  told  he 
represented  himself  to  be  a  [)riest  in  order  to  have  some  influence 
with  the  Indians.  I  don’t  know  whether  or  not  he  was  a  priest  hut 
from  what  I  heard  from  the  Indians,  it  was  the  Hunter  matter  that 
originated  in  1880  that  he  was  reviving  with  the  Indians.  I  did 
not  hear  any  Indians  about  the  Santa  Rosa  district  remark  about 
it — 1  was  living  in  Tucson  at  that  time  but  I  was  working  in  that 
district  and  travelling  through  this  district  also  but  my  work  wiis 
j)rineipally  through  the  southern  district  where  I  heard  these  re¬ 
marks.  The  Indians  never  discuss  selling  their  land — they  have 
been  rather  jealous  of  their  rights  in  respect  to  their  lands.  The 
Papagos  from  one  end  of  the  resen’ation  to  the  other  claim  all  the 
lands  between  the  villages  and  surrounding  villages — they  claim  it 
all.  It  is  my  understanding  that  they  believe  they  own  their  lands 
and  that  their  ancestors,  too,  owned  it  all  before  them,  from  time 
immemorial.  I  believe  they  own  it  because  thev  had  lived  on  it 
and  their  ancestors  had  lived  on  it  from  time  immemorial.  In  my 
acquaintance  with  them  they  have  kept  the  white  man  out  of 
the  country  except  the  prospectors  and  such  things  until  recently. 
In  recent  years  the  government  has  been  active  in  looking  after  their 
allairs.  Up  to  the  time  the  government  established  the  agency  over 
them,  they,  more  or  less,  protected  their  own  land — since  then 
they  look  to  the  agent  to  do  that,  more  or  less. 

‘•Q.  Is  it  not  a  fact  that  the  government  coming  in  through  the 
agent  and  others,  more  or  le.'JS,  destroyed  their  own  local  govern¬ 
ment  and  substituted  therefor  the  rules  and  regulations  of  the  Gov¬ 
ernment  of  the  U.  S.?  A.  They  still  maintain  their  chiefs  in  most 
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of  the  villap:es  and  their  head  men,  and  they  have  their  Indian  court 
as  they  did  before  the  government  came  in.^’ 

534  I  believe  the  larger  affairs  are  transacted  by  the  Indian 
agent  for  them.  The  rca.^on  the  Indians  opposed  the  estab- 

li.shment  of  the  schools  among  them  wa.s  they  wanted  to  keep  on 
with  their  own  wavs — thev  were  jealous  of  the  white  man  and  his 
cu.stoms  and  very  settled.  The  older  men  desired  to  be  let  alone 
and  be  allowed  to  live*  as  thev  had  lived  from  time  immemorial. 

Examination  by  Mr.  Fraser: 

‘‘Q.  You  said  that  the  term  Santa  Rosa  was  used  to  designate  a 
large  tract  in  this  vicinity,  was  it  a  definite  or  indefinite  tract?  A. 
It  was  alwavs  verv  indefinite  to  me.” 

«  V 

I  never  heard  of  it  having  a  recognized  boundary  line.  When 
the  resenation  was  set  apart  the  Santa  Rosa  ranch  was  excluded 
from  it. 

Examination  by  Mr.  Reid: 

“Q.  Do  you  know  of  another  cattle  ranch  to  the  north  of  us,  some 
one  with  several  hundred  head  of  cattle  clo.«e  by?  A.  I  donH  know 
him  jx?rsonally — I  understand  there  is  a  man  in  the  strip  that  was 
opened  after  the  reservation  was  made. 

Q.  What  was  that  stri|)  that  was  opened?  A.  The  Pima  county 
authorities  objected  to  the  reservation  originally  and  a  hearing  was 
held  at  Washington  and  they  asked  for  a  strip  to  be  opened  so  that 
a  road  might  be  built  between  Tucson  and  Ajo  and  a  strip  varying 
from  0  to  12  miles  in  width  was  opened  the  full  length  or  width  of 
the  reservation. 

Q.  That  is  open  to  settlement  by  white  people  is  it  not?  A.  I 
understand  that  when  it  was  opened  it  belonged  to  the  public  domain 
the  same  as  other  land. 

Q.  Was  that  formerly  considered  Papago  country,  or  not,  this 
strip  you  have  mentioned?  A.  It  was.” 

535  I  suj^pose  that  the  Papago  horses  range  on  that  strip  except 
where  it  is  fenced — I  sui)posc  the  strip  is  40  or  50  miles 

through.  It  is  my  iindei*standing  that  this  strij)  must  be  still  open 
for  settlement,  bv  homestead  entrv,  bv  the  white  man. 

Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Jose  Ignacio  was  duly  taken  on  behalf  of  Defendants  through 
Hugh  Norris,  interpreter,  at  Santa  Rosa  School,  February  10,  1022, 
and  contained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fra.ser: 

% 

Jose  Ignacio  is  my  name;  I  live  at  Anegam,  and  am  a  full  blood 
Papago  Indian.  00  years  old.  I  have  fields  at  Anegam — have  lived 
there  all  my  life,  and  remember  when  the  railroad  came  to  Tucson — 
my  mountain  village  is  Comolic.  My  fields  belonged  to  my  father — 
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he  used  them’.  When  a  Papago  dies  the  custom  is  the  son  or  the 
family  takes  the  fields.  The  farms  belong  to  each  family.  By 
Papago  custom  a  man  can  go»  anywhere  in  the  country  and  take 
unoccupied  fields.  Cattle  range  anywhere — they  have  no  regular 
herdei’s,  as  you  call  them  and  when  anyone  wants  to  see  them  they 
go  and  look  them  over.  I  never  heard  of  the  cattle  of  one  Papago 
village  being  kept  away  by  the  people  of  some  other  village.  When 
the  railroad  came  Papagos  around  here  had  very  few  cattle — they 
have  much  more  now — now  most  every  Indian  has  some  cattle. 
Then  each  village  had  a  chief.  Luis  was  then  living  and  was  chief 
at  Anegam  only — then  a  chief  could  not  do  anything  alone,  he 
had  to  call  some  of  the  people,  or  .«ometimes  call  all  of  the  people 
to  come  together.  He  could  not  sell  or  give  away  any  of  the  land 
around  a  village  without  calling  the  people  and  getting  their  consent. 

‘‘Q.  The  people  who  brought  this  suit  say  that  in  the  year  *the 
railroad  came  to  Tucson  this  Luis,  who  was  chief  gave  a  white  man 
called  Hunter  the  right  to  bring  this  suit — did  you  hear  of  that  at 
the  time?  A.  Xo,  I  do  not  know  that.” 

Luis  never  spoke  or  told  anything  like  that.  I  never 
knew  of  a  council  lK*ing  called  to  consider  that  thing — if  it 
was  I  would  know  something  about  it.  I  don’t  know  anything 
about  Luis  giving  away  or  selling  part  of  the  land  around  here  to 
this  man  Hunter.  If  Luis  had  done  anything  of  that  sort  his 
custom  would  he  to  call  a  council  about  it  and  talk  to  them.  1 
never  heard  anything  about  it.  1  heard  about  this  suit  or  the  sale 
of  this  land  reccntlv.  Luis  is  dead.  There  is  some  talk  about  this 
suit  around  Anegam  lately,  no  one  seems  to  know  anything  al)out 
it.  In  the  old  days  the  houses  at  Anegam  were  built  of  grass  mostly 
— it  was  larger  then  than  it  is  now — they  are  dying  off. 

“Q.  Is  there  any  mountain  or  range  of  mountains  that  you  can 
see  from  here  that  the  Pa])agos  call  by  a  name  that  means  “head” 
in  the  Papago  language?  A.  There  is  a  mountain  out  this  way 
west  of  Cohat. 

Q.  And  what  do  the  Papagos  call  it?  A.  Schuk-mo  (Black 
Head).” 

There  is  no  other  mountain  in  sight  from  this  place  that  the 
Papago  call  a  head  of  any  sort. 

Cross-examination  bv  Mr.  Reid: 

Im 

If  I  started  in  the  morning  early  with  a  wagon  and  team  it  would 
be  early  in  the  afternoon  when  I  got  to  Comolic. 

“Q.  Is  that  villnge  on  this  side  or  the  other  side  of  the  .strip  of 
land  which  runs  tliroiigh  the  recently  established  Papago  reserva¬ 
tion  which  has  been  thrown  open?  A.  The  fence  is  this  side  of 
Comolic. 

Q.  Are  both  the  fences  this  side  of  Comolic?  A.  Yes. 

Q.  Were  the  Papagos  consulted  by  anyone  when  that  strip  was 
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thrown  open  and  taken  from  the  reservation?  A.  No,  they  were 
never  eonsulted. 

Q.  On  important  land  matters,  sueli  as  tliat,  do  not  the  ehiefs  call 
a  eouneil  to  talk  it  over?  A.  I  don’t  know,  thev  never  had  a  meet- 

7 

in^x  about  it.” 


537  1  never  heard  of  a  eouneil  at  San  Xavier  in  the  earlv  davs  to 

•  *  ^ 

authorize  the  iailre)ad  to  build  throupih  the  Papago  eountry — 

thev  never  had  anv  eouneil  about  that.  I  never  heard  of  a  eouneil 
•  • 

meeting  of  ehiefs  beinc:  held  at  San  Xavier  prior  to  the  time  the 
railroad  went  throu^ih  the  Papa^o  eountr>’  whieh  authorized  the  sale 
of  the  ri^ht  of  way  to) the  railroad  company, — if  there  had  been  any 
such  me(‘tin<;  I  would  know.  My  father  fijot  the  fields  I  now  oe- 
eiipy  from  his  father.  My  father  was  never  a  chief  and  I  was  never 
a  chief.  That  youn^  man  sitting  over  there  with  a  black  coat  on  is 
chief  at  Ane^am  now.  Ilis  name  is  .Io.«e  Juan — he  is  chief  of  oik' 
villaize — .<ome  of  the  ]»eo]»le  not  toj^ether  ami  a])pointed  him.  1 
don’t  know  if  he  went  to  tlie  Indian  agent  to  be  ay)proved  as  chief — 
1  do  know  the  old  chief  who  was  our  chief  was  approved  at  San 
Xavier  Agency  but  alK)ut  this  young  man  I  don’t  know.  I  never 
knew  of  any  liead  chief  at  all.  1  knew  Con  (^uien  w(*ll.  I  don’t 
know  if  I.uis  who  used  to  be  our  captain  went  to  Con  Quien  or  not. 
The  village  of  San  Miguel  is  .«outh  from  here  but  1  have  never  been 
there — it  is  a  long  wsiy  from  Ahnumkirk.  1  don’t  know  where  tin* 
village  of  Sells  is.  T  know  where  To])owa  is — 1  have  heard  but  1 
have  never  been  there.  I  don’t  know  where  the  village  of  Vamori  is. 
I  have  been  to  the  village  of  Coyote  several  time — they  have  a  well 
there.  I  have  heard  about  Teeolote  but  have  never  been  there. 


‘‘Q.  According  to  the  Indian  custom  and  law  would  the  peoj)le 
of  your  village  be  permitted  to  drive  their  cattle  down  to  Ahimori 
and  u.«e  that  place  to  water  their  eattle?  A.  Xo,  they  would  not 
do  that. 

Q.  WouM  they  be  allowed  to  take  their  eattle  to  a  charco  or  water 
them  outside  of  your, own  district?  A.  At  a  little  charco  the  stock 
can  water  there  any  time,  and  at  the  well  if  the  stock  is  there,  it  can 
be  watered  there.” 

53<S  If  anv  of  the  people  here  go  to  Vamori  they  can  take  up 
land.  The  reji.'=on  the  people  had  no  cattle  in  the  early  days 
is  that  they  were  very  poor — they  could  not  afford  to  own  live  stock 
— they  arc  more  able*  now.  The  troublesome  Apaches  might  have 
lK*('n  one  of  the  reasons  the  Papagos  could  not  own  cattle.  The 
Apaches  became  peaceful  just  about  the  time  the  railroad  passed, 
then  T  was  a  young  fellow  about  4  feet  high.  T  don’t  know  what  is 
meant  by  a  tract  of  land  21  mile«  wide  and  30  miles  long — it  is  a 
large  tract.  T  did  not  attend  the  Sells  meeting  about  4  years  ago — T 
heard  of  it — rather  a  Jong  time  ago  from  a  good  many  of  my  people 
around  here.  I  dontt  know  what  the  meeting  was  about  no  one 
ever  told  me  wliat  tl  e  meeting  was  about.  T  did  not  talk  to  any¬ 
one  about  what  1  ha  e  testified  to  when  I  would  he  called  as  a  wit¬ 
ness.  Xone  of  the  government  men  came  to  my  village  to  see  me 
about  it.  The  party  that  came  to  my  place  this  morning  brought 
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me  clown  here.  They  tell  me  to  eoine  and  testify — they  did  not 
ask  me  about  the  ease  and  what  I  would  testify  to.  They  told  me 
that  the  case  was  about  this  land — they  asked  me  what  I  knew  about 
it — they  did  not  ask  me  such  Cjiiestions  as  have  been  asked  here 
before  the  notarv. 

“Q.  What  was  tolcl  you  about  the  suit  about  the  land,  before 
vou  testified?  A.  Thev  tell  me  of  this  land  case,  that  if  certain 
I'^eople  win  the  ease  they  will  take  one  half  of  our  land.” 

It  is  sometime  ago  since  I  heard  about  it.  I  heard  of  it  com¬ 
ing  from  the  cotton  fields — I  was  at  the  cotton  fields  this  year  and 
last  vear — I  was  not  there  vear  before  last — last  year  was  the  first 
time  I  went  there.  1  don't  know  any  Spanish  words  at  all.  Some 
of  the  old  Paj)ago  men  sj)eak  a  little  of  it.  don’t  know  a  mountain 
called  Table  Top  Mountain.  1  have  noticed  a  flat  top  mountain  to 
the  northwest,  about  2  da  vs  drive  with  a  team.  That  is  not  the 
mountain  that  1  referred  to  as  Schuk-mo.  The  one  I  speak 
539  of  is  right  close.  I  remember  chief  Luis  well.  I  don’t  know 
what  is  referred  to  as  Santa  Rosa  villages.  Luis  had  no 
chiefs  under  him  as  assistant  chiefs.  There  was  a  chief  then  at 
Kiaeheemuck  but  I  don’t  rememl>er  who  he  was.  I  was  never  a 
member  of  my  village  council — sometimes  I  go  there  but  have  never 
taken  part  in  the  meetings — 1  have  never  taken  any  part  in  the  gov¬ 
ernment  of  my  village — 1  never  .syiy  a  word — 1  have  never  been  veiy 
much  interested  in  the  work  of  the  chief  and  council.  I  know  of  a 
mountain  called  Kabitka.  1  don't  know  of  Oximo  south  of  there. 
I  know'  where  the  Comobabi  Mountains  are,  south  of  Kahitka.  Con 
Quien  \vas  chief  of  his  own  village,  but  I  don’t  know  its  name.  The 
reason  people  of  Anegam  would  not  drive  their  cattle  to  Vamori 
to  water  is  they  had  water  around  here  and  there  w’as  no  reason 
w'hy  they  would  take  them  over  there  to  water;  but  if  a  man  from 
Anegam  found  some  of  his  cattle  near  Vamori  the  people  tliere 
would  allow’  his  cattle  to  drink  at  any  little  charco.  1  heard  of  a 
meeting  at  the  Indian  Agency  regarding  the  sale  of  the  land — the 
people  here  talked  about  it  some  after  the  meeting. 

‘‘Q.  What  did  they  say  about  it?  A.  The  talk  about  it  was  that 
one  half  of  this  land  would  be  taken  up  bv  somebody. 

Q.  W  ere  you  ever  told,  or  did  you  ever  hear  the  people  talk  about 
this  suit  being  brought  to  protect  the  land  for  the  Indians  and  keep 
it  from  being  taken  away  from  them  and  thrown  open  to  public 
entry?  A.  I  don’t  know. 

Q.  Then  all  you  heard  about  this  suit  w’as  that  it  wms  a  suit  to 
take  away  half  the  land  of  the  Papago  people,  is  that  correct?  A. 
Yes,  I  have  heard  about  that,  yes. 

Q.  That  is  all  you  have  heard  about  it?  A.  Yes,  that  is  all  I  have 
heard. 

Q.  That  is  what  the  Indians  believe,  that  this  suit  is  about,  is  it 
not  to  take  away  half  the  land  of  the  Papago  people?  A.  Yes,  that 
is  the  w’ay  they  understand.” 
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540  Pursuant  to  the  Hist  stipulation  liercin  referred  to,  the  depo¬ 
sition  of  Jose  Paoll  was  dulv  taken  on  behalf  of  Defendants, 
through  Hugh  Norris,  interpreter,  at  Silynarki  Village,  Feb.  11, 
1922,  and  contained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fraser: 

Jose  Paoli  is  my  name;  I  live  right  here;  (Silynarki) — the  rest 

of  the  vear  I  live  down  in  the  vallev  at  Makonoika — it  is  not  verv 
«  ^  * 

far  from  Achi;  I  am  full  bh)od  Papago;  I  am  67  years  old.  I  was 
grown  and  married  ami  had  children  when  the  railroad  came — then 
the  people  of  Achi  came  here  in  the  dry  season.  Jose  Patero  is  chief 
at  .Achi  now — he  is  chief  of  one  village.  When  the  railroad  came 
Luis  was  chief  of  Achi. 

“(L  W.is  Oiat  the  .<ame  man  or  the  same  Luis  that  was  chief  at 
Anegam?  .\.  He  was  Jose  Luis. 

().  Of  what  village  was  Jos<*  Luis  Chief?  A.  Anegam. 

Mr.  IJeid:  I  want  it  to  appear  of  record  that  the  witness  nodded  his 
head  in  the  atlirmative  and  used  that  grunt  for  yes. 

Mr.  Fraser:  1  wish  to  have  it  stated  into  the  r(‘cord  that  you  appear 
to  want  what  apjKars  to  he  a  mistake  inserted  into  the  record  in¬ 
stead  of  the  real  truth. 

Mr.  Peid:  (’ounsel  for  plaintiff  understands  the  Paj)ago  .<ound  and 
wonts  for  yes  and  no,  and  in  answer  to  the  (piestion  as  to  whether  the 
.sii.ie  Luis  was  ea|>tain  of  Anegam,  this  witness  was  underslooil  hy 
co.-ii.^el  for  plaintiff  to  .<ay  yes  and  he  stopped  and  ended  his  answer: 
tluJ  thereafter  the  inter|)r('t('r  spoke  to  him  in  words  the  counsel  for 
j)it.intitf  could  not  understand  without  repeating  the  answer  to  the 
witness. 

Air.  Fraser:  There  is  no  need  for  any  question  or  controvei*sy  about 
this  matter.  The  question  can  be  repeated  and  the  e.xact  truth  de- 
tci  mined. 

Mr.  Keid:  We  certainly  object  to  a  conversation  with  the  interpreter 
and  the  witness  when  the  answer  appears  to  be  adverse  and 
Oil  desire  to  ])rotest. 

Mr.  Fraser:  No  proper  objection  can  he  urged  to  conver- 
saiion  between  the  interpreter  and  the  witne.ss  if  the  interpreter  sees 
tnat  the  witness  has  misunderstood  the  question. 

Q.  Was  I  .uis.  who  was  chief  at  Achi,  any  relative  of  yours?  A. 
lie  was  mv  uncle. 

Q.  Ts  he  living  now?  A.  lie  is  dead. 

Q.  Is  the  Luis  who  was  your  uncle  the  same  man  as  Jose  Luis 
\\])o  was  (Uiee  chief  of  Anegam?  A.  Yes. 

Q.  Did  y<»u  not  tell  me  5  minutes  ago  that  your  uncle  Luis  was  a 
rtiftVrent  man  from  Jose  Luis  who  was  chief  at  Anegam? 

Mr.  Kleindienst :  Objected  to  on  the  ground  that  the  (piestion  was 
jilainly  asked  and  answered  and  as  an  attempt  to  impeqeh  defend¬ 
ants'  own  witness. 
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Mr.  Fraser:  Rather  as  an  aUeinpt  to  refresh  the  recollection  of  the 
w  itness  and  arrive  at  the  truth,  whatever  it  may  be. 

Mr.  Reid:  IVe  further  object  for  the  reason  that  an  attempt  to 
refresh  his  recollection  for  5  minutes  is  not  permissible. 

Mr.  F'raser:  I  wish  to  have  the  truth  from  this  witness,  whatever 
it  may  be. 

A.  I  said  he  was  a  different  man,  though  both  have  the  same 
name,  ‘Mose  Luis.” 

(L  Rut  he  was  a  different  man?  A.  A  different  man,  the  one  at 
Anegam.” 

My  uncle  was  chief  at  Aehi.  At  that  time  the  people  lived  in 
grass  houses — there  may  have  been  a  few  sahuaro  rib  houses  in  those 
days.  The  people  at  Aehi  had  no  cattle  at  all.  In  those  days  on 
matters  of  impoHance  the  chief  would  have  a  meeting  and  talk  about 
things — I  attended  some  of  these  meetings.  I  knew  Con  Quien — he 
was  chief  at  (Juijotoa  only — he  was  never  head  chief.  As  to  the 
statement  that  Luis  met  with  Con  (^uien  and  a  number  of  other  chiefs 
at  Tucson  and  gave  or  sold  to  a  white  man  named  Hunter  an  interest 
in  all  the  land  around  Aehi  and  that  neighborhood,  there  was  never 
a  council  at  Aehi  to  consider  that  matter. 
u42  I  never  heard  of  this  and  if  there  had  been  such  a  meeting 
1  would  certainlv  know  about  it.  T  never  heard  that  these 

t/ 

chiefs  gave  the  right  to  this  white  man  to  bring  suit  nor  of  any 
council  around  Aehi  and  this  vicinity  about  it — if  there  had  been 
such  a  council  I  would  certainlv  know  about  it.  I  have  heard  about 
these  things  within  the  last  few  years.  There  has  been  much  talk 
about  them  at  Aehi — they  never  found  anything  about  it.  At  that 
time  very  few  of  the  people  at  Aehi  spoke  Spanish — my  uncle  Luis 
never  talked  Spanish.  In  those  days  the  Pa])ago  at  Aehi  describing 
any  village,  would  not  say  Santa  Rosa,  they  would  say  Aehi.  They 
would  say  Santa  Rosa  talking  to  Mexicans.  None  of  the  people 
of  Aehi  spoke  English — in  those  days  there  were  no  schools  there. 

Cross-examination  bv  Mr.  Reid: 

4/ 

1  call  both  Aehi  and  Silynarki  home.  I  have  a  field  this  side  of 
Aehi.  I  have  never  been  chief  at  all — I  have  been  and  am  now,  a 
member  of  the  chief’s  council.  The  towns  of  Aehi  and  Silynarki 
have  the  same  chief — they  had  the  same  chief  in  the  early  days 
when  the  railroad  came.  It  takes  about  half  a  day  to  drive  from 
Aehi  to  Silynarki  with  a  team.  Asked  how  many  hours  it 
takes,  I  answer  that  I  do  not  know  what  an  hour  is.  In  the  old  times 
the  people  did  not  have  better  houses  in  the  mountains  than  the 
valleys  but  now  it  is  different.  A"ou  need  warmer  houses  there. 
In  the  old  days  I  did  not  know  anything  about  a  head  chief — they 
had  a  chief  at  Aehi,  that  is  all  I  know.  If  they  had  one  before  my 
time.  I  would  not  know  but  since  my  time  I  never  heard  of  a  head 
chief.  I  went  to  fight  the  Apaches  once  when  I  was  young  but  I  did 
not  kill  any.  Asked  who  was  head  chief  of  the  Papago  force,  I  say 
they  all  talked  together.  If  anyone  had  a  word  to  say  he  was  allowed 
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to  talk  it.  I  never  knew  my  unele  to  tell  the  chief  at  Anegam 
what  he  should  df).  I  never  heard  of  the  Papagos  making  any  con¬ 
tract  for  the  sale  of  any  land  or  for  the  sale  of  a  right  of  way  through 
their  land. 

“Q.  Do  you  reinend)er  whether  Luis  and  a  number  of  other 
old  chiefs  went  in  to  Tucson  tocether  about  the  time  that  the 
railroad  came  there?  A.  No,  1  don’t  remember. 

Q.  If  they  had  ever  gone  in  there  with  Con  Quien  and  other 

chiefs  would  vou  have  known  it?  .V.  1  would  know  it. 

* 

(}.  If  they  had  had  a  matter  important  enough  for  Con  Quien 
and  other  chiefs  to  g(*  in  to  Tucson  in  1880.  would  they  have  called 
councils  in  the  various  villages  ami  talked  it  over?  A.  I  would 
know  it.*’ 


If  there  had  heen,|they  would  have  called  a  council  and  if  there 
was  any.  I  would  km*w  it.  I  never  heard  or  knew  of  several  chiefs 
of  the  difVerent  villiig,es  iroing  tf)  San  Xavier  or  Tucson  about  1880. 

1  knew  a  man  at  thi-  village'  by  the'  name  of  IIa.<uwa — he  is  dead 

2  vears — he'  had  ji  lehorel  stick  e>f  what  transpired  in  the  village  of 
Silynarki  e»r  .\e*hi.  hut  I  elon't  kne)w  what  became  of  it  now — I  took 
a  look  at  it  eme*e' — I  jle)n’t  remember  it  ne)w.  1  elid  not  know  how 
to  ivael  the*  marks  oih  the  stie*k.  I  first  heard  of  this  suit  2  or  3 


years  ago  at  a  me*e‘tini|:  here  at  the  village. 


What  was  sjuel  abe)ut  the  suit  at  that  meeting?  A.  The  talk 
was  that  the're  was  se  me  trouble  about  land  anel  that  the  land  was 
going  to  be'  taken  aw  ly  or  se)ld.  At  the  meeting  I  am  speaking  of 
it  was  ine|uired  if  an>  e)f  us  knew  anything  about  it — none  of  them 
.«('emed  to  know  anytliing  about  it  at  all.” 

There  is  no  recen’el  stie*k  kept  arounel  here  now.  Jose  Patro,  the 
prese*nt  chie*f.  is  e»ver  there  at  8an  Xaxier  or  Tucson  now.  When 
1  was  young  the  lioli.'es  at  Silynarki  were  made  of  ocatilla  and 
saliuaro  ribs — there  de-re  no  grass  houses  liere  then.  When  I  was 
young  all  the  people  (ff  Acbi  were  in  the  habit  of  coming  to  Silynarki 
when  it  was  dry  in  t'be  valley — sfuue  of  them  went  to  San  Xavier 
also.  The  people  of  Anegam  go  west  to  a  well  at  the  mountain 
when  it  bc  cfnnes  drv  i  i  the  vallev.  Some  of  the  people  go  to  Comolic 
from  Anegam  in  drv  season — they  are  living  at  Comolic  now.  The 
pcfjple  of  Kiadieernuck  go  to  Covered  Wells  when  it  becomes 
old  drv  in  the  valb'v.  The  people  of  Akchin  go  to  Comohabi 
when  it  heeomes  dry  in  the  valley.  These  people  in  all 
these  villages  have  be  'n  going  to  the  same  winter  villages  ever  since 
I  was  a  bov. 

“Q.  Put  all  these  )eople  that  we  have  been  talking  about  come 
hack  to  Santa  Po«a  w  len  the  rains  come?  A.  Yes. 

().  Thov  have  the  r  fiebls  there,  do  thev?  A.  Yes,  thev  have 
their  fields  tliere. 
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Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Jose  Kisto  was  duly  taken  on  behalf  of  Defendants,  through 
Hugh  Norris,  interpreter,  at  Silynarki  Village,  Feb.  11,  1922,  and 
(‘ontained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fraser: 

ft/ 

Jose  Kisto  is  my  name;  am  full  blood  Papago  Indian;  I  live  at 
.Anegam.  I  remember  when  the  railroad  came  to  Tucson.  I  was 
so  high  then  (measuring  about  4V2  feet — witness  is  now  about  6 
feet  tall).  T  have  a  field  at  Anegam  and  one  at  Achi  too — one 
of  them  belonged  to  mv  father — I  got  it  from  him — the  other  be¬ 
longed  to  my  wife.  AVhen  T  was  a  boy  Luis  was  chief  at  Achi — 
that  is  the  same  Luis  that  Jose  has  just  spoken  of — he  was  only 
chief  at  Achi.  In  those  days  T  did  not  know  of  any  head  chief  at 
{dl.  Then  the  houses  at  Anegam  and  Achi  were  built  of  grass. 
Then  |)eople  had  very  few  livestock.  Then  Jose  Luis  was  chief  at 
Anegam.  In  those  days  a  chief  would  have  no  power  to  do  any¬ 
thing  bv  himself  on  things  of  importance — sometimes  he  would  just 
call  a  few,  and  sometimes  the  whole  village  would  get  together  to 
advise.  I  never  attended  council  meetings  when  I  was  young. 
AVhen  T  was  older  I  attended  some  of  their  meetings. 

It  is  said  that  a  chief  named  Luis  went  with  other  chiefs  to 
Tucson  the  year  ihe  railroad  came  and  gave  a  white  man  named 
Hunter  a  paper  which  gave  him  the  right  to  part  of  the  land 
olo  around  Achi — did  von  ever  hear  of  that  when  you  were  a 
bov?  A.  I  never  heard  of  it.” 

t. 

I  never  remember  of  anv  council  called  to  talk  about  it.  I  never 
heard  of  anv  council  called  when  I  was  young  to  consider  giving 
this  same  Hunter  the  right  to  bring  a  suit  in  the  white  man’s  court 
about  the  land  around  Achi.  There  was  never  a  council  held — 
I  never  heard  of  it.  According  to  Papago  custom  Luis  could  not 
do  it  without  calling  a  council.  I  never  heard  of  any  Papago  sell¬ 
ing  his  land.  I  have  heard  about  this  sale  of  the  Papago  lands  and 
this  suit  2  or  .3  or  4  years  ago — they  had  a  meeting  here  and  talked 
about  it.  I  have  never  heard  of  any  Panago  who  had  heard  about 
these  things  in  the  early  days.  According  to  Papago  custom  the 
different  families  owned  the  cultivated  fields.  According  to  Papago 
custom  the  chief  and  the  council  together  could  not  sell  the  fields — 
Ihev  would  never  sell.  According  to  Papago  custom  the  chief  and 
council  bad  no  power  to  sell  the  land  of  any  Papago — they  have 
never  sold  anv. 

ft/ 

Cross-examination  by  Mr.  Peid: 

I  have  lived  in  Anegam  and  Silvnarki  all  my  life.  The  people 
of  various  Papago  villages  generally  live  their  entire  lives  in  two 
villages,  one  summer  and  one  winter — they  very  seldom  change  their 
residence  from  one  village  to  another.  If  I  had  been  too  young 
I  would  not  remember  the  council  meetings  of  1880,  but  I  never 
heard  of  it.  AAdien  the  people  at  the  meeting  talked  about  this  suit 
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they  thought  this  .<iiit  was  one  which  would  take  one  half  of  the  land 
away  from  the  Papago  ])eo|)le,  or  something  to  that  effect.  Cuevo 
is  this  way  from  Kiachecmuck — it  is  cast  in  the  direction  of  Santa 
Kosa — it  is  not  at  the  foot  of  the  mountain  called  Kabitka;  it  is  a 
little  ways  from  the  village.  The  people  at  Cuevo  all  come  here  to 

Silvnarki  when  the  water  becomes  scarce  in  Santa  Rosa. 

% 

“Q,.  Was  the  .«amc  Luis  the  chief  of  Anegam  and  Achi  in  the 

earlv  da  vs?  A.  No. 

«  & 

Mr.  Reid  to  Interpreter:  Did  you  not  use  the  word  Kiacheemuck 
then? 

Interpreter:  Yes. 

540  ‘‘Mr.  Reid:  The  interpreter  misunderstood  the  question 

and  asked  the  witness  if  the  same  man  was  chief  of  Anegam 
and  Kiacheemuck,  and  his  attention  was  called  to  it  and  he  asked 
the  prop(‘r  question  to  the  witness  and  the  answer  was  ‘yes.’ 

Mr.  Fra.<(‘r:  Counsel  for  defendants  object  to  the  remark  of  counsel 
f(»r  plaintiir  Jis  an  entirely  unsu]>]>orti‘d  inference  of  his  own  as  to 
whether  the  interpreter  <lid  or  di<l  not  understand;  also  that  the 
(piestion  as  formed  was  not  sullicicntly  clear  for  an  uneducated  per- 
s<ni  to  he  certain  of,  and  (*ounscl  for  defendants  asks  that  the  question 
he  repeated  in  form  unmistakahly  clear  and  the  answer  of  the  witness 
again  taken. 

.Mr.  Reid:  ('ounsel  for  the  ))laintilV  asks  that  the  interpreter  make 
a  stat(‘nH‘nt  into  the  record  as  to  how  he  interpreted  the  question 
when  it  was  first  put  to  the  witn(‘S'S.  whether  as  a  matter  of  fact  he 
us(‘<l  the  work  Kiacheemu(‘k  instead  of  either  the  word  Achi  or 
Anegam. 

Inter]>reter :  1  interpreted  hy  asking  if  the  chief  at  Anegam  was 
the  chi(‘f  at  Kiacheemuck. 

^Ir.  Fras(‘r:  It  is  clear  that  there  was  a  misunderstanding  by  the 
interpreter  in  the  use  of  one  word  instead  of  another,  of  a  most  or- 
dinan*  sort  which  anyone  interpreting  is  apt  to  make,  and  which  I, 
mys(4f  made  a  f(‘w  moments  ago  and  which  might  have  caused  a 
misunderstanding  had  not  Mr.  McCormick  corrected  me  at  the  time. 

Mr.  Reid:  To  the  question  as  fii-st  interpreted  to  the  witness,  the 
witness  answered  no.  When  it  was  correctly  interpreted  afterwards 
the  witness  answered  yes. 

Mr.  Fraser:  I  desire  that  the  fpiestion  he  so  formed  that  there  can 
l>e  no  mistake  even  in  the  mind  of  an  uneducated  person  as  to  the 
meaning  of  it.  The  desire  of  counsel.  I  presume,  is  nothing 
547  hut  to  arrive  at  the  truth  and  not  to  mislead  the  witness. 

Mr.  Reid:  Counsel  for  plaintiff  .states  that  the  question  was 
repeated  eorrectlv.  was  a  vory  simple  question  and  was  answered  in¬ 
telligently.  II(*  ha'j  veiy  little  doubt  hut  that  the  witness  will  answer 
it  satis‘‘actorily  to  defendants  on  defendants’  rcMireet  examination. 

Mr.  Fraser:  I  would  like  to  state  that  I  have  had  no  conversation 
with  this  witness  with  the  exception  of  *2  or  8  instances  in  which  this 
subject  was  not  mentioned. 
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Mr.  Reid: 

Q.  In  the  early  days  was  the  same  Luis  captain  of  Anegam  and 
Achi?  A.  He  was  chief  of  Achi.’’ 

Jose  Luis  was  chief  at  Anegam.  Two  men,  one  at  Anegam  and 
one  at  'Achi.  The  Indian  name  for  the  chief  at  Achi  was  Kuchuhva 
(meaning  Big  Girl.)  He  was  not  Jose  Luis.  Luis  was  chief  at 
Achi  and  Jose  Luis  at  Anegam. 

E.xamination  by  Mr.  Fraser  : 

I  knew  Luis  who  was  chief  at  Achi — he  could  not  speak  Spanish 
or  English — then  ver\'  few  Indians  spoke  S])anish ;  none  spoke 
English.  About  the  time  the  railroad  came  to  Tucson  1  never  saw 
the  chief  at  Achi  hold  councils  or  meetings.  When  I  was  older 
and  got  to  be  a  man  I  go  once  to  their  meetings.  I  never  heard  the 
people  speak  of  what  went  on  in  the  councils  then.  It  is  just  re- 
centlv  I  heard  about  this  suit.  If  Luis  had  tried  to  sell  some  of  the 
land  around  Achi  and  had  given  a  white  man  power  to  bring  suit,  it 
would  be  a  great  thing,  it  would  be  talked  of  very  much  by  the 
Indians — I  never  heard  of  it. 

Examination  by  Mr.  Reid: 

I  knew  Con  Quien — I  never  met  him — I  have  heard  of  him.  I 
wiis  a  grown  man  when  I  heard  that  he  died.  I  heard  alx)ut  the  suit 
around  the  village  here,  and  also  down  below.  I  was  never  over  at 
the  Sells  Agency — I  did  not  hear  of  a  meeting  there  where  they 

talked  about  the  sale  of  land.  I  was  never  at  Vamori — I  was 
548  never  at  Tecolote,  never  at  San  Miguel,  never  at  Little  Tucson. 

I  have  been  to  Comolic  uj)  north  several  time.s — that  is  in  the 
Santa  Rosa  country  where  some  of  tliem  moved  to.  I  was  present 
when  Jose  Paoli  testified  here  this  morning  and  heard  all  he  said 
all  he  said  agreed  with  my  understanding  of  it. 

“Q.  That  is  what  you  sat  here  for,  so  that  you  could  say  the  same 
thing  he  said?  A.  Yes. 

Q,.  Have  you  testified  to  anything  that  was  not  true?  A.  Yes,  I 
have  told  all  the  truth  that  I  know. 

Q.  Why  did  you  listen  to  what  Jose  Paoli  said?  A.  To  hear 
what  he  said. 

Q.  Did  you  listen  to  him  so  that  you  might  .siiy  just  the  things  ho 
did.  or  have  you  attempted  to  tell  the  truth  in  your  examination? 
A.  I  told  what  I  knew  about  this  thing.’’ 

Pursuant  to  the  fii*st  stipulation  herein  referred  to,  the  deposition 
of  Vetol  was  duly  taken  on  behalf  of  Defendants,  through  Hugh 
Norris,  interpreter,  at  the  village  of  Cababi,  Feb.  11,  1922,  and  con¬ 
tained  evidence  as  follows: 

Direct  examination  bv  Mr.  Reid: 

“Q.  What  is  your  name?  A.  Vetol. 

Mr.  Fraser:  Now  that  the  witne.s^  has  been  .sworn,  in  view  of  the 
attempt  this  morning  to  discredit  the  integrity  or  accuracy  of  Hugh 
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Norris  as  interpreter.  T  desire  to  make  a  statement.  T.ast  autumn 
Mr.  Kleindienst,  one  of  plaintitl  s  atlorneys,  asked  me  at  my  otiiee 
what  inteii)retei*s  tin*  ‘j;overnment  e.xpeeted  to  use  in  takinix  these 
depositions.  1  told  liim  Hugh  Norris  and  Jose  X.  Pahlo.  He 
e.xpressed  a  desire  at  that  time  tliat  some  otlier  interju-eter  should 
be  employed,  expressing  a  fear  lest  the  eonneetion  of  these  two  men 
with  the  government,  would  cause  them  to  favor  the  defendants  in 
their  interpretations.  1  pnunised  to  take  up  the  matter  with  Mr. 

MeCormiek  a'  id  did  so,  and  immediately  eommunicated  to 
540  eoumsi'l  for  jilaintilf  what  1  heard  from  him,  namely,  that  Mr. 


Norris  and 


^Ir.  Tahlo  were  the  interpreters  used  hy  the 


government  in  all  itsjhiisiiuvs  and  relied  on  hy  the  government ;  that 
tliev  were  e.xperieneijl  and  reliable  men  and  that  lie  desired  one  or 
both  of  them  be  u.-(m  in  taking  tlu'se  depositions.  Wlaui  the  taking 
of  testimony  at  Sells  had  ])roe(H*ded  a  short  time  one  or  other  of  the 
]daintilf*s  attorm'vs  KMjueslrd  that  Mr.  Norris  be  asked  to  bo  ])resenl 
as  a  eheek  on  Mr.  P  iblo  who  was  then  interpreting  for  defendants. 
This  was  done,  but  lo  eorreetion  of  Mr.  Pablo’s  interpretation  wa^^ 
offered  by  Mr.  Norr  s.  Pater,  in  view  of  this  recjuest  by  jilaintilPs 
eoun.'^el  and  su])])osiiig  that  Mr.  Norris  would  be  more  aeceptable  to 
them,  I  substituted  1  im  for  Mr.  Pablo  as  interpreter,  and  on  at  least 
one  oeeasion  when  testimony  favoraUe  to  plaintitf  eame  from  one  of 
defemlants’  witnc.^.^e  ,  Mr.  P’eid  state'd  that  Mr.  Norris  ap])(‘ared  to 
be  giving  the  jJainti  1  fair  treatment.  In  view  of  the  foregoing  and 
as  regards  testimon>  heretofore  given,  ])laintilV  has  had  abundant 
opportunity  to  knov  exactly  wbat  interjireters  the  government  ex¬ 
pected  to  use  and  td  supply  a  check-inter])reter  of  their  own  if  so 
desired.  With  regaid  to  testimony  hereafter  to  be  taken.  T  wi.sh  to 
state  that  I  expect  t(o  use  .Mr.  Norris  or  Mr.  Pablo  as  convenience 
may  dictate,  and  if  i>laintill‘  desires  to  ]>rocure  a  check-interpreter.  I 
am  willing  to  snsjiend  the  taking  of  testimony  for  a  reasonable  time, 
say  until  next  Tuesday,  until  they  can  procure  thcm.'selves  one. 

Mr.  Reid:  I  will  a'rk  whether  vou  are  advised  how  much  testimonv 


you  will  take  out  in 
Mr.  Frasei] 
550  finishing  oiir 
San  Xavier- 


this  countrv? 

4 

:  Only  in  a  general  way.  Mr.  Reid,  .\fter 
work  todav  we  have  at  least  one  dav*s  work  at 

4.  • 

perhaps  a  little  more.  In  addition,  as  Mr. 

Thackeray  jnst  infor|ms  me.  several  witne.^ses  have  In^en  discovered  in 

this  vicinity.  Further,  we  have  in  mind  several  leading  men  whos.* 

age  especiallv  fjualifies  them  to  testify  as  to  event-s  40  years  ago, 

but  whose  whereabouts  we  have  .<o  far  been  unable  to  discover,  bm 

whoso  testimony  I  desii’o  to  take  in  the  very  near  future  for  tlu'  fact 

that  their  advanced  age  mak('s  their  death  po.ssible  and  the  lo-s  of 

their  te.^timonv  ])Ossible  in  tlu'  near  future. 

Mr.  Reid:  Plaintiff  feels  that  it  has  be(‘n  seriously  handicapped 

in  procuring  any  evidence  in  this  case,  oi-  in  the  matter  of  cross- 

examination  of  tb(‘  witiussi's  in  this  ease.  When  plaintiff’s  attoi’- 

neys  came  into  the  Papago  countrv  for  the  jiurpose  of  being  piv'sent 

at  th(‘  taking  <»f  ti'stimonv  on  belialf  of  <l(*fendant<.  thev  believfMl 
•  •  • 

that  they  would  bav«‘  tb('  luaiefit  of  the  piesence  of  Ronaventure- 
Oblasser.  who.  while  pcrhai  s  not  (pialificd  to  act  as  interpreter. 
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Would  bo  qualified  and  able  to  know  wliou  a  reasonably  aivurate 
interpretation  was  made.  It  was  uj)on  this  presumption  that  we 
asked,  said  Oblasser,  to  ,u:o  to  Sells  with  us.  and  to  also  furnish 
eonveyance  for  us  from  San  Solano  to  Sells.  We  were  not  only  sur¬ 
prised,  but  plaeed  in  a  predieauK'iit  wlien,  u]>on  the  next  morning 
after  our  arrival  at  Sells  we  reeeived  a  letter  from  said  Obla.sser 
stating  that  he  had  eome  to  the  eonelusion  that  he  eould  not  in 
any  way  assist  us,  but  indieating  that  ho  would  use  all  his  efforts 
in  antagonism  to  our  side  of  the  ease.  This  left  us  without  either 
any  interpreter  or  a  eonveyanee  of  our  own.  We  have  greatly  a]>- 
preciated  the  eourtesy  aeeordi'd  us  l)y  the  ollieials  of  the  govern¬ 
ment,  and  have  not  (piestioned  tlu‘  honesty  of  the  interpreters,  but 
have  felt  that  in  many  of  these  qiu'stions  a  shading  one  way 
ool  or  the  other  of  the  question  put  would  ])roduee  answers 
different  than  the  witness  miiiht  intend.  It  was  onlv  t(Klav 
when  there  was  no  English  speaking  peis(ni  who  eould  also  speak 
Papago,  that  we  felt  that  the  interjneler  laid  made  an  ineoiTect 
interpretation,  and  we  did  not  at  tlu'  time,  nor  do  we  now,  make 
any  reflection  upon  the  intention  of  the  interpreter,  but  it  was 
only  an  illustration  of  the  advisalulity  of  having  two  ])ersons  pres¬ 
ent  who  can  sjx'ak  both  the  Papago  and  the  khiglish  language. 
The  further  handicap  in  this  matter  to  us  is  the  fact  that  we 
had  advised  defendant’s  attorney  some  time  ago  that  we  had  been 
in  the  Papago  country  and  had  met  with  tn'atment  we  deemed 
unreasonable;  that  the  Indians  had  been  advisinl  not  to  talk  to 
us,  or  anybody  else  about  this  ease,  exci'pt  in  the  presence  of  the 
Indian  Agent.  We  thought  ])erha]ts  the  b'an  had  been  removed 
but  up  to  this  date  have  not  Ix'en  advised  that  it  has.  We  are 
further  especially  handica]>j)e(l  in  the  fact  that  in  the  taking  of 
testimony  of  practically  all  of  tlu*  wilnes'^es  their  statements  on  the 
witness  stand  have  been  ])rec(Hl('d  by  an  interview  in  the  ])res('nee 
of  Mr.  Thackeray,  who  has  b(‘en  connected  with  Indian  aflairs  in 
the  Papago  country  before,  and  Mr.  M'ef’ormick,  tbe  present  In<lian 
Agent,  Mr.  Hugh  Norris,  who.  we  have  understfK)d,  to  be  the 
head  of  the  police  department  of  the  Papago  country,  and  Jose  X. 
Pablo,  who  is  General  Superintendent  or  Supervisor  of  the  cattle 
interests  of  the  Papagos,  as  well  as  tbe  attorney  for  the  defendants. 
In  addition  to  this  Father  Oblas.^er.  the  Catholic  Priest  and  head  of 
the  Catholic  Mission,  has  lu'on  ]>r(‘sent  at  the  taking  of 
0.32  practically  all  of  the  testimony  and  has  shown  great  activity 
in  assisting  in  ])rocuring  witnesses,  and  in  view  of  the  fact 
that  we  have  no  interpreter,  and  have  not  been  permitted  to  talk 
with  the  Indians  we  feel  that  tbe  case  bas  not  been  fairly  presented 
on  the  part  of  the  plaintiff.  We  arc  at  tliis  lime  taking  advantage 
of  the  courtesy  oftered  bv  tbe  attornev  for  the  defendants,  and  ask 
for  an  adjournment  until  Tuesday,  Feb.  14lh.  at  noon,  and  will 
ask  the  attorney  if  he  can  at  this  time  indi(*ate  the  places  and 
names  of  the  witnesses  he  will  examine. 

Mr.  k>aser:  In  re])ly  to  eounsid  for  plaintilV  1  desire  to  say 
that  much  that  he  has  said.  a])p(nns  to  me  to  be  cpiite  irrelevant  to  the 
present  situation,  the  only  question  before  counsel  being  the  com- 
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petoncy  and  integrity  of  tlie  inter] n*oter.  Tlie  otlier  matters  raised 
have  been  partly  explained  in  the  testimony  of  Mr.  MeCormiek, 
and  the  reason  for  anv  interferenee,  if  there  has  been  anv.  with 
the  intereoui*se  with  j)laintiirs  eounsel  and  the  Indians,  remains 
to  be  still  further  develo})ed  in  the  testimony.  1  would  fuilher 
remind  coun.<el  that  the  Indians  are  naturally  and  presumably  wit¬ 
nesses  for  the  government  and  that  the  proprietoi-shi])  of  plaintiff 
in  this  land  is  not  yet  suflieiently  establish(‘d  to  give  ])laintilf  any 
presumptive  right  to  examine  defendants’  witnesses,  those  who 
would  naturallv  be  defendants’  witnesses,  in  advanee  of  the  tinu* 

that  thev  would  be  on  the  stand.  As  to  the  verv  natural  and 
«  « 

reasonable  re<|Uest  that  counsel  be  advised  as  to  the  exact  time 
and  ])lace  of  reconvening.  I  would  suggest  that  here  at  Cababi  at 
noon  on  Tuesday  iu*xt,  the  14th.  bringing  here  at  that 

time  as  manv  of  the  witnc.^ses  in  the  vicinitv  as  we  can.  I 

«  «. 

can  only  conjecture  how  many  that  will  be,  but,  })resume 
that  there  will  be  enough  reasonably  to  occu]»y  that  day  and  part  of 
the  next  or  all  of  the  next  perhaps.  Thereafter,  counsel  being 
familiar,  as  we  are,  with  the  terrain,  will  appreciate  the  imjmssibility 
of  fixing  the  time  or  jilaee  or  naming  the  witnes.'«es  in  the  manner' 
done  in  ordinary  depositions,  which  iiH'thod  I  understand  had  been' 
departe<l  from  througbout  this  trip.  That  al.<o  I  lu'lieve  to  be  the 
information  and  undci'standing  of  ]>laintifl*'s  counsel. 

Mr.  Reid:  That  is  true.  We  know  you  cannot  anticij)ate  what 
you  will  have,  or  just  what  time. 

Mr.  Fraser:  I  woidd  a(M  that  the  government  realizing  this  dif¬ 
ficult  v  has  been  willing  at  all  times  to  carrv  about  with  its  own 
counsel  one  attorney  for  the  plaintiff,  and  see  that  he  had  food 
and  hxlging.  but  that  as  it  is  well  known,  there  are  no  hotels  on 
the  reservation,  and  the  onlv  accommodations  to  be  had  bv  the  gov- 
eminent ’s  counsel  is  at  govern nuait  buildings,  not  designed  as  hotels 
or  lodging  houses,  so  that  it  is  impossible,  and  would  not  be  reason¬ 
able  to  exix'ct  that  the  government  should  attempt  to  furnish  ac¬ 
commodations  for  more  than  one  man,  especially  in  view  of  the 
fact  that  but  one  counsel  for  the  government  takes  part  in  this 
trip,  and  that  this  trip  is  for  the  ]>ur|)Ose  of  procuring  government 
testimony.  That  proposal  to  look  after  one  attorney  for  the  plain¬ 
tiff  will  .<till  be  very  willingly  carried  out. 

Mr.  Reid:  Plaintiff’s  counsel  is  not  unapju’eciative  of  what  has 
been  done  by  the  government  for  the  comfort  of  counsel.  The  in¬ 
quiry  as  to  the  itinerary  for  the  next  few  days  is  ma<le  so 
o54  that  we  can  afrange  and  know  if  ]>ossible  whether  we  should 
go  to  Quijotoa,  where  we  have  arranged  for  accommodations, 
or  whether  we  should  go  to  Tiic.-son  for  accommodations.” 

(Pursuant  to  preceding  sti])ulation.  witness  Vetol  was  recalled  at 
P2-lo  noon  Feb.  1”,  Hugh  Norris  interpreter.) 

I  am  03  vears  old.  Sometimes  I  live  here  and  .sometimes  at  Rig 
Fields — I  have  alwavs  lived  here  and  down  there.  I  am  a  full 
blood  Pa|)ago  Indian.  I  got  my  fields  from  my  father;  T  work  them 
now  at  Big  Fields.  I  was  grown  when  the  railroad  came  to  Tucson. 
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“Q.  Now  they  .«ay  that  in  the  year  that  the  railroad  came  to 
Tucson,  Con  Q\iien  and  a  number  of  other  chiefs  met  there  and  made 
deerls,  j»iving  away  or  sellinf»  to  a  white  man  named  Hunter  a  num¬ 
ber  of  tracts  of  land  around  diH’erent  Pa])aj»o  villages — did  you  ever 
hear  of  that  in  those  davs?  A.  I  never  heard  anvthino;  about  it. 

Q.  They  say,  too,  that  at  the  .<ame  time  the  same  chiefs  gave  this 
.'^ame  white  man  papers  that  gave  him  the  right  to  go  into  the 
American  court  and  bring  suit  about  these  pieces  of  land — did  you 
know  about  that  at  the  same  time?  A.  No.  T  don’t  know  anvthing 
about  it — they  never  said  anything  about  it — they  never  told  us 
anything  about  it." 


In  those  days  the  chief  did  not  act  alone  on  things  of  importance. 
He  had  to  call  the  people  together  and  talk  about  it  before  they  could 
do  anything — at  that  time  1  never  heard  about  a  council  being  called 
at  our  village  or  anywhere  about  these  things — I  never  knew  of  such 
a  meeting — if  there  had  been  any  such,  I  certainly  would  know  about 
it,  or  have  heard  about  it.  Then  the  Papagos  had  houses  of  cactus 
rib — just  recently  they  began  to  build  houses  of  adobe  brick — 
55o  then  they  had  very  few  cattle  but  now  most  of  tliem  have 
cattle.  Then  1  never  heard  of  a  Papago  selling  his  land  at 
all.  Then  the  Pai)agos  plowed  their  fields  with  wooden  plows. 
Lately  they  u.'^c  American  i»lows— then  they  r(*apcd  th/V  grain  by 
pulling  it  out  and  thra.^hing  it  with  a  .^^tick  and  cleaned  it  by  throw¬ 
ing  it  from  a  basket  in  the  wind — they  cut  it  now  with  a  sickle  and 
use  horses  to  thre.^h  it.  They  usually  u.se  4  or  5  of  them  together — 
one  man  gets  on  one  of  the  horses  and  drives  them  around  the  stack 
of  grain  which  is  s])read  out  a  little — when  that  is  thrashed  they 
put  that  aside  and  ])ut  fresh  on  and  drive  on  again.  In  the  old 
days  they  would  grind  it  between  two  rocks — the  women  did  it — 
now  we  still  grind  it  that  way.  Whoever  has  a  field  claims  it  as  his 
own. 


Cross-examination  by  Mr.  Reid: 

My  father  has  been  dead  a  long  time.  I  have  a  family,  one 
daughter,  about  2-),  I  was  married  when  the  railroad  came  to  Tuc¬ 
son — my  daughter  was  not  born  then — the  railroad  came  to  Tucson 
before  the  eartlujuake.  In  all  my  life  I  never  heard  of  a  council 
being  called  to  talk  of  land  mattei’s — they  sometimes  talk  about 
land  but  they  never  talk  about  selling  or  giving  away  some  of  the 
land — they  never  thought  of  .selling  the  land,  or  any  part  of  their 
land — they  would  not  do  it,  they  believe  it  belongs  to  them.  I  was 
never  chief  but  I  am  a  kind  of  helper  around  at  my  village.  I 
knew  Con  Quien  j)retty  well — I  was  old  when  he  died — he  died  at 
\4numkirk,  at  his  own  village — at  his  funeral  there  were  people 
from  a  great  many  of  the  villages  the  whole  village  a.ssembled — there 
were  some  from  other  villages.  It  is  just  a  little  time  since  we  first 
heard  about  the  suit  in  the  white  man’s  court  about  land.  I  never 
attended  a  meeting  at  any  other  town  where  they  talked  about  this 
suit — I  never  was  at  any  meeting  at  all — I  never  heard  of  any  meet- 
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ing  in  any  other  towjn  where  it  was  talked  about — Tf  there  had  been 
sueli  a  ineetijng.  I  would  know,  I  would  hear  about  it — I 

556  would  have  ijecn  just  as  sure  to  hear  about  that  meeting  as 
I  would  have  been  sure  to  know  about  a  eouneil  meeting 

baek  when  the  railioatl  came  into  the  country — If  there  was  anv 

meeting  long  ag(>  1  jvould  know — just  lately  there  is  some  talk. 

« 

Pursuant  to  the  fiVst  slipulaliou  herein  referred  to,  the  deposition 
of  Jose  Castro  was  duly  tak(*n  on  behalf  of  Defendants,  through 
Hugh  Norris,  interfueter.  at  tlu*  village  of  (  ababi,  Feb.  13,  19*22. 
and  contaiiH'd  evidejice  as  follows: 

Direct  e.xamijiation  by  Mr.  Fraser: 

Jose  Castro  is  my  name.  I  am  a  full  blood  Papago  Indian.  I  live 

at  Iron  Pi|»e.  In  niv  young  days  I  lived  at  Achi ;  I  am  57.  When 

the  railroad  came  I  Mas  living  at  Iron  Pipe.  1  was  a  boy  12  years 

old  when  1  lived  atfAchi.  Then  Nananikald  was  chief  at  Achi — 

he  had  a  Spanish  name  that  I  don't  know.  Then  there  was  a  kind 

of  chief  at  Kiacheemuck.  though  they  didn't  call  him  a  chief,  they 

called  him  Keeper  of  tlu'  Smoke.  His  business  was  to  call  th(‘ 

|)eople  together  ami  c(nuc  to  his  village  or  place  where  he  selected 

and  talk  about  what  little  things  they  have  about  their  homes  or 

about  laud,  d'he  chief  at  Achi  was  called  Ooch — his  name  was 

Luis.  A  man  named  Jose  Luis  was  chief  at  Anegam  then — he 

was  chief  of  their  own  village  only.  1  knew  Con  Quien  after  I  grew 

up — he  was  chief  at  Iron  Pi]K‘  (\'inumkirk)  he  was  chief  there 

at  his  village — 1  never  knew  him  to  be  considered  the  head  chief  of 

all  the  Papagos.  My  fields  are  at  Big  Field's — 1  have  another  at 

Vinumkirk.  It  is  the  custom  that  Papagos  can  take  up  Helds  where- 

ever  thev  wish.  In: the  old  <lavs  our  houses  were  built  of  grass — 

recentlv  thev  began,  to  build  of  adobe  brick.  In  olden  times  one 
*  *  * 

might  have,  1.  2  or  2)  lu‘a<l  (d’  cattle  or  hor.<es  but  now  they  have 
([uite  a  number  of  cattle.  J'hen  Papagos  use<l  to  plow  the  Helds  with 
a  sharpened  stick,  with  which  they  would  dig  in  the  ground  a  little 
hole  and  scatter  their  .<eeds — then  we  had  nothing  to  cut  the  grain — 
we  just  pulled  it  out  by  the  roots,  spread  it  on  the  ground  ami  when 
it  dried  we  thrashc<l  with  a  stick — then  the  women  would 

557  get  a  l>asket  and  till  it  up  and  stand  and  wait  a  while  until 

tlie  wind  blew  and  thev  then  would  throw  it  out  and  that 

% 

blew  the  chatf  away — they  u.^ed  two  rocks  to  grind  their  wheat — we 
still  have  them. 


Cr(»ss-examination  hv  Mr.  Reid: 

The  rea.<on  1  changed  my  residence  from  Achi  to  Iron  Pipe  I  saw 
the  land  at  \dnumkirk  ami  I  liked  it  and  1  moved  over  there  to  make 
a  field  about  the  time  the  railroad  came.  The  Smoke  Man  at  Kiachee- 
muek  was  Viindat — I  did  not  know  his  Sj)anish  name.  These  men 
1  have  named  as  chief  of  these  villages  were  chiefs  before  the  rail¬ 
road  came  to  Tucson.  Vinumkirk  is  the  same  village  as  Quijotoa — 
it  is  also  the  same  village  as  Quitac.  Con  Quien  was  chief  at  Vinum- 
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kirk,  Quijotoa  and  Quitac.  I  think  I  have  a  ^ood  ineinory  excepting 
for  years,  I  cannot  reineinher  years.  I  don’t  remember  anything 
about  a  white  man  by  tlie  name  of  Hunter  being  given  the  right  to 
rejnesent  the  Indians  and  ]>rotect  tlieir  land  for  them.  I  don’t  know 
of  anv  aiireement.  I  know  Tom  Dav — lie  never  told  me  of  such  a 
matter  <S  or  ten  years  ago.  We  I)elieved  tliat  the  grass  houses  in  the 
old  (lavs  were  good  house's — they  were  good  for  this  kind  of  climate — 
they  would  last  a  long  lime  if  tlu*v  were  ri'jeaired  every  year  or  every 
2  years.  These  house's  were  built  in  the  same  places  that  the  present 
heuises  are — some  of  them  moveel  a  little  wav  freun  where  thev  were 

«  ft/ 

hut  mostly  the'V  are  in  the  .'^anu'  places.  As  1  saiel  a  while  ago  Con 
(^nien  was  e-hie  f  of  his  own  village,  (^uitae*  was  a  large  village — there 
is  ne>boely  living  there'  now — the'V  moveel  tei  Vinumkirk,  to  Big 
Fielels.  It  is  just  a  little  way  freuu  \hnumkirk  to  Quitac — it  is  just 
a  little  way  freuu  (Quijotoa  to  \'inumkirk.  The  reasons  the  Papagos 
cease'el  to  use  grass  heuises  and  starteel  tei  move  in  adobe  houses  is  the 
young  iieeiple  seenu'el  to  want  to  live  in  better  houses  than  in  the  olden 
times  and  another  thing  we  have  not  had  as  much  rain  as  we  used  to 
have  and  there  is  usually  no  grass  to  make  grass  houses  of. 

Pursuant  to  the  lirst  stijiulation  herein  referreel  to,  the  deposition 
of  Jose  Juan  was  duly  taken  on  Ix'half  of  Defendants  through 
558  Hugh  Norris,  interj)reter,  at  the  village  of  Cababi,  Feb.  13, 
1922,  and  contains  evidence  as  follows: 


Direct  examination  hv  Mr.  Fraser: 

ft 

Jose  Juan  is  my  name.  I  live  at  Kiaeheemuck — I  was  born  here. 
I  am  a  full  blood  Pa])ago;  (>7  years  old.  1  .‘^aw  the  railroad  when  it 
came  past  Casa  Crande — then  1  was  about  24  years  old  and  Nanani- 
kald  (meaning  Bat)  was  chief  at  Kiaeheemuck — I  don’t  know  his 
Spanish  name  if  he  had  one.  Luis  was  chief  at  Achi.  1  don’t  know 
who  was  chief  at  Akehin — Jose  Luis  was  chief  at  Anegam  then. 

‘‘Q.  Was  one  of  these  men  chief  of  more  than  one  village?  A.  He 
may  be,  of  cour.'^e,  1  don’t  know  if  he  was  or  not.” 


1  knew  Con  Quien — he  was  chief  at  Vinumkirk.  I  don’t  know 
whether  he  was  chief  of  more  than  one  village.  Maybe  he  was  chief 
only  at  Vinumkirk. 

ft' 

‘TJ.  Do  you  know  whether  all  the  Papagos  considered  him  head 
chief  over  the  whole  Pajiago  country?  A.  1  don’t  know.” 


Cross-examination  by  Mr.  Reid: 

Xananikald  died  many  years  ago.  I  don’t  think  there  was  any¬ 
body  chief  after  him.  Luis  who  was  chief  at  Achi  is  dead — nobody 
succeeded  him.  Jose  Luis,  the  old  chief  of  Anegam  is  dead  nobody 
succeeded  him.  I  don’t  know  who  the  chief  is  at  Akehin  now.  I 
cannot  name  anv  man  who  has  been  chief  of  Akehin,  as  I  don’t 
know.  I  don’t  know  of  any  other  chief  of  these  villages  other  than 
Xananikald  and  Luis — those  are  all  I  remember — 1  cannot  tell  just 
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when  they  died — I  don’t  know  when  they  became  ehiefs  they 
were  ehiefs  when  tlie  railroads  came. 


Piii-suant  to  the  tirst  stipulation  herein  referred  to,  the  deposition 
of  Jose  Luciano  was  duly  taken  on  behalf  of  I)efendauts,  through 
Hugh  Norris,  interpreter,  at  the  village  of  (’oniobabi,  February  13, 
1922,  juid  contained  evidence  as  follows: 


oob  Direct  e.xaniiiiation  bv  Mr.  Fraser: 

Jose  Luciano  is  my  name.  1  am  full  blnod  Fapago;  1  live  at 
Akchin — 1  have  lived  tlu'n*  all  my  life — 1  am  acting  chief  right 
there. 


“(L  How  long  have  you  bevn  acting  chief? 

Interpreter:  He  wants  t()  know  bow  long  since  the  railroad  passed 
Tuc.^on. 

Mr.  Fraser:  It  is  40  vears. 


A.  I  have  been  chief  before  that  time.  1  was  a  grown  man  then. 
Then  Nananikald-Vuupkam  was  chief  at  Kiacheemuck — then  LigCiirl 
was  chief  at  Acbi — 1  don't  know  the  Sj)anish  name  I  knew  him  by 
the  name  of  ( Jne-(  Inhia  and  Hudunyik-Shon  was  chief  of  Ancgam. 
I  don’t  know  bis  Spanish  name. 

Q.  Was  any  of  these  men  at  that  time  chief  of  more  than  one  vil¬ 
lage?  A.  They  list(*ned  to  each  other. 

Q.  Were  you  chief  of  any  other  village  beside  Akchin  at  that  time? 
A.  That  is  the  onlv  one.” 


Each  was  chief  of  bis  village  only.  I  knew  Con  (^uien — he  was 
chief  at  Vinumkirk. 

”Q.  Was  he  chief  of  any  other  village  besides  Vinumkirk?  A.  He 
was  chief  only  at  that  village.” 

“(L  Tbev  sav  that  in  the  vear  the  railroad  came  to  Tucson,  Con 
Quien  and  the  chief  at  Acbi  and  a  great  many  other  chiefs  came  to¬ 
gether  to  Tuc.^on  and  bad  a  meeting  and  gave  a  paper  to  a  white  man 
called  Hunter,  which  gave  him  a  half  interest  or  right  in  all  the  land 
around  Acbi.  Akchin  and  tbc.-^c  villages.  Did  vou  hear  of  the  meet- 
ing  at  that  tiim*?  A.  No.  1  lU'Vt'r  knew  of  any  meeting. 

(L  Did  you  ever  iiiect  at  'rucsou  at  that  time  with  (’on  (Juien  and 
other  chiefs?  A.  No.  I  never  did. 

Q.  If  there  had  bj'cn  a  meeting  like  I  have  mentioned,  would  you 
have  known  about  ft?  A.  Tbev  never  talked  about  anv  land  sale. 
Of  course  they  have  meetings  but  they  never  talk  about  that.” 

5()0  They  neve  •  had  such  a  meeting.  It  was  Fapago  custom  for 
them  to  call  council  to  consider  it — the  chief  at  that  time 
could  not  sell  or  give  the  land  around  a  village  away  without  first 
calling  a  council — t  ley  could  not  give  away  the  land  that  belonged 
to  them.  I  never  heird  about  such  a  meeting  to  give  a  white  man  the 
right  to  bring  a  sui  in  court  about  this  land  around  Achi  and  Ak¬ 
chin.  Then  the  boluses  of  Akcbin  were  made  of  grass.  They  had 
not  any  eattle  in  those  days.  Recently,  1  have  heard  talk  about  this 
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sale  of  Papago  land  and  this  suit  in  court.  I  never  knew  it  before — 
I  heard  it  from  the  people  around  here — there  was  much  talk  about 
it.  They  inquired  among  themselves  if  anybody  ever  knew  about  it 
before — they  did  not  seem  to  know.  I  never  heard  of  any  Papago 
who  had  heard  about  it  in  the  early  days.  The  people  of  Akchin  call 
their  village  Akchin — there  is  no  village  near  there  they  call  Santa 
Kosa — the  Mexicans  call  it  Santa  Kosa.  The  people  around  Akchin 
claim  to  own  the  whole  country  all  up  around  this  way  and  this  way 

and  this  wav. 

«/ 

‘‘Q.  Do  you  mean  that  all  the  Papagos  claim  the  whole  country? 
A.  Yes,  all  of  us  that  live  around  here. 

Q.  In  the  old  days  did  Akchin  claim  that  there  was  any  boundary 
line  between  it  and  any  other  village?  A.  No,  they  never  believed 

that  there  was  anv  bonndaiv  around  it.’’ 

«.  • 

When  a  Pa])ago  wants  to  move  and  take  Helds  at  other  places,  they 
don't  have  to  ask  anybody — if  they  .see  a  Held  they  take  it  up.  I  be¬ 
came  chief  because  my  father  was  a  chief — I  don’t  know  the  Papago 
custom  for  choosing  their  chiefs.  In  the  old  days  a  house  would  be 
destroyed  if  one  died  in  it — they  don’t  do  that  now — .several  people 
have  died  in  my  house  and  it  is  .standing  yet.  In  the  old  days  there 
might  have  been  a  few  who  talked  Spanish — now  there  are  quite  a 
number  of  them — none  could  speak  English.  I  don’t  speak  Spanish. 

oHl  Cross-examination  bv  Mr.  Reid: 

4. 

1  am  about  70  years  old.  My  father  was  not  living  when  the  rail¬ 
road  came  through.  The  j^eople  of  Akchin  come  here  to  Comobabi 
when  the  water  gives  out.  It  takes  about  a  day  to  drive  here.  From 
where  we  sit  here  at  Comobabi  the  Pa])agos  own  the  whole  country 
to  the  ea.'st  of  ns.  1  don’t  know  of  any  ])lace  called  Oximo.  When 
the  water  gives  out  in  the  valley  the  people  bring  their  cattle  up 
bei(*  to  Silynarki  and  Comobabi — .«ome  of  the  older  cattle  come 
without  being  driven — after  the  cattle  have  been  driven  u])  they 
slay  ber(‘ — we  never  drive  them  back.  I  knew  Rishop  Sal])ointe — 
be  was  living  at  the  Mi.'^sion  when  the  I’ailroad  came  to  Tucson — 
the  Mi.^sion  is  tb^'  same  as  Tuc.‘<on.  1  never  went  in  with  other  cap¬ 
tains  of  otbei'  villages  to  .‘^ee  Hisho])  Salpointe.  1  never  heard  of 
any  ca))tains  going  in  there  to  see  him — 1  never  knew  of  any  of 
tbein  going  to  sec  him. 

“(b  Von  .<ay  the  ebief'^  on  iniporlanl  inaltcj-s  listen  to  ea(*h  other 
do  ibcv?  A.  Yes. 

4 

(^.  And  when  there  was  a  malUa*  affecting  the  people  of  all  the 
country,  would  the  chiefs  of  the  villages  get  together  and  talk  about 
it?  A.  Yes,  they  would  talk  about  it  and  settle  it  one  way. 

(}.  And  wlien  they  would  meet,  would  there  be  one  man  who  was 
bead  chief?  A.  Yes. 

(b  Did  Con  Qnien  act  as  head  chief  sometimes  when  yon  would 
have  meetings  of  that  kind?  A.  Yes,  .‘sometimes. 

Q.  Who  became  chief  at  A^inumkirk  after  Con  Qnien  died?  A. 
Tonto  Ox  (Meaning  Crazy  Woman). 
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Q.  Since  (he  govrrniTient  has  put  an  agent  over  the  Indians,  does 
not  the  Indian  Agent  of  the  government  act  as  head  man  of  all  the 
Papagos?  A.  Yes.'’ 

Since  the  Indian  Agent  has  been  here  the  chiefs  had  a  meeting 
at  Vinumkirk — all  the  chiefs  canu' — the  agent  was  not  there — this 
man  C’on  (^uien  was  the  head  man  at  the  meeting  at  Vinum- 
5G2  kirk.  That  meeting  was  because  they  were  going  to  he  given 
something  in  Tucson.  The  agent  had  ju.st  come  in  there 
and  we  were  going  to  get  .«ome  calico. 

“Q.  Was  that  the  la^t  meeting  that  you  remember  of  wheie  all 
the  ca])tains  came  in  and  you  had  a  head  chi(‘f?  A.  Yes,  that  is  the 
last  meeting  I  remember. 

(^.  If  there  had  been  any  more  general  meetings  of  the  captains 
and  th(‘  head  chief,  vou  would  have  known  it,  would  vou  not?  A. 
Yes.” 

Just  recc'utly  I  h<‘ard  about  this  land  matter  and  this  case  in 
court.  It  was  mavbe  three  vears  ago.  We  never  believed  that  anv 
such  thing  wouM  hap])en.  I  was  at  Sells  om*(‘ — it  was  the  time  that 
this  ycamg  lady  was  there  acting  as  re|)ort(‘r  in  this  ease — I  saw  her 
there  one(*  and  she  was  »loing  tlu*  sanu*  thing  she  is  doing  now — that 
is  the  onlv  time  I  was  thi're. 


ii 


Mr.  Peid :  It  is  stipulated  (hat  this  was  in  January,  1010. 


Q.  Was  it  at  the  time  vou  visit(‘d  Indian  Oasis  that  vou  lii’st 
hcanl  about  (his  suit  atid  about  the  alleged  sale  of  the  lands?  A. 
Yes.” 

The  Mexicans  call  all  the  villages  ioeated  arnund  Kijjcheemuek. 
Santa  Posa.  Our  people  claim  to  own  th(*  whole  country  that  tin* 
Papag(»s  liv(*  in.  iuehiding  the  country  luMween  the  summer  and 
the  winter  villages,  jind  we  believe  that  it  has  always  belonged  to  us 

since  the  earth  was  created  and  we  belie've  we*  will  alwavs  own  it 

« 

and  we  want  it  to  be  that  wav. 

t 

Kxamination  bv  Mr.  Fraser: 

We  l>e*liev(‘  that  the*  Papjjgos  own  tlie*  e*e)untrv  as  far  as  the  moun¬ 
tain  on  the*  east  and  the*  pe*o|»le  living  on  that  mountain  believe  that 
.'^eune  eef  the  land  on  the*  other  side  heienigs  to  them — thev  also  f)wn 
the  laml  on  the*  (»tln‘r  side*  e»f  the*  mountain  to  the  we-st  far  away,  as 
far  as  the  ]H<>ple  are  se*a1te*re‘<l  beyond,  the\v  believe  it  is  their  land. 

oG:!  “(J.  '^’ou  .Slid  that  when  a  malte*r  e*ame  up  (hat  atle*cte*d  the' 
wln»le  eountry.  tin*  e*hiefs  got  together  (e»  talk  about  it.  Since* 
yeai  were  a  ediief.  did  tbe*y  e*vi‘r  get  together  to  talk  about  selling 
the  Papago  lands?  A.  Xo.  they  never  talked  about  it. 

(J.  Did  the  e*hiefs  of  the  village's  ever  get  toge'ther  and  e*hoeise  Con 
(^uien  as  chief?  A.  Ye*s. 

Q.  M  hen  did  the\v  ge*l  together?  .\.  Long  age),  1  don’t  reniember 
just  how  long  ago  it  was 
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Q.  Were  you  with  them?  A.  No,  I  was  not. 

Q.  How  do  you  know  that  they  got  together  and  chose  him  as 
head  chief?  A.  1  don’t  know  about  it,  it  was  a  long  time  ago. 

(1.  Did  you  only  hear  about  it  from  others?  A.  Yes,  I  just  heard 
about  it.” 


Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Pablo  Coiiiobabi  was  didy  taken  on  behalf  of  Defendants  through 
Hugh  Norris,  interpreter,  at  the  village  of  Comobabi,  February  13, 
1922,  and  contained  evidence  as  follows: 


Direct  examination  bv  Mr.  Fraser: 

Pablo  Fomobabi  is  my  name.  1  am  a  full  l)lood  Pa])ago  Indian — 
sometimes  1  live  here — sometimes  at  Akchin.  1  was  born  and  raised 
right  around  here  ami  1  am  about  (SO  years  old.  1  was  grown,  mar¬ 
ried  and  had  children  when  the  railroad  came  to  Tucson.  I  have 
been  a  meml)er  of  the  council  at  Akchin — 1  sometimes  speak  and 
trv  to  lead. 


“(T  lu  the  year  that  the  railroad  came  to  Tucson  who  was  chief 
at  Akchin?  A.  'Plie  old  man  you  were  just  talking  to. 

(T  Is  tliat  Jose  Luciano?  A.  Yes. 

(T  And  at  that  time  who  was  chief  at  Kiacheemuck?  A.  That 
man  Nanankimald-\AHipham.’’ 


Pig  (firl  was  chief  at  Achi  tluai.  and  Hudunyik-Shon  was  chief 
at  Anegam — each  was  chief  of  his  own  village — then  the  cliief  did 
nothing  of  importance  affecting  the  whole  village  without  calling 
a  council.  T  never  heaid  or  knew  al)out  a  time  that  Con 
.”)()]  (^uien  and  the  other  ciruJ's  at  'riic.-ion  gav(‘  a  white  man  a 
paper  that  gav(‘  him  tlu'  right  to  bring  suit  about  land  around 
.\chi.  There  was  nevei*  a  coun(*il  iiMM'ting  called  to  talk  about  that 
or  selling  any  of  tlu'  Papago  land — if  there  was  I  would  know  about 
it.  It  is  not  very  long  ago  that  1  llr-t  heard  about  this  sale  and 
this  suit — then'  has  been  miieh  talk  about  it  since  we  first  heard  it. 
J'hert'  is  no  (uu'  who  .<(‘('med  to  know  anything  alK)ut  it  until  the 
governnu'nt  men  told  them.  In  speaking  of  my  village  to  other 
Papagos  1  nevei*  use  the  name  Santa  Posa — th(‘  Mexicans  would 
call  it  Santa  Posa  and  thev  might  mean  .\chi — the  Mexicans  would 
call  all  of  these'  little'  villages  here  Santa  Posa.  1  have  a  few  fields 
at  .\e*hi — the'v  hele)ngeel  tee  ujy  father — 1  ge>t  them  fi-e)m  him.  It 
is  the  e'usteem  that  when  a  man  eli(*s  his  seen  g('ts  his  ficlels.  Accord¬ 
ing  te)  Papago  custom  the'  chief  of  any  village  has  not  the  right  to 
sell  the  fields  or  land  around  the  village.  In  the  old  days  the  Papa- 
gees  aieeunel  Akchin  had  veiT  few  horses  and  cattle — their  horses  and 
cattle'  langeel  anywhere  they  ])lca.«ed  in  thc'  Papagos  e'ountry. 


(’ros'i-exam illation  by  Mr.  Peid: 

1  am  about  the  .'«ame  age  as  Jose  Taiciano. 

“Q.  What  elid  you  hear  about  the  land  when  vein  fii-st  heard  about 
it?  A.  I  heard  the  land  was  sold  to  somebody. 
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Q.  Did  you  hear  that  all  the  land  had  been  sold  to  somebody? 
A.  No,  I  don't  knf>\v  just  how  mneh  was  .*^ld. 

Q.  Did  they  tell  yon  who  had  authority  to  .^ell  the  land  to  some- 
bo<ly?  A.  No.  1  don’t  know  that. 

Q.  Did  they  tell  yon  anything  about  Con  (Jnien  having  anything 
to  do  with  this  matter?  A.  No,  I  never  heard  anything  of  that. 

Q.  Did  yon  know  Con  Qnien?  A.  1  knew  him.’’ 


I  never  attended  anv  meeting  where  the  chiefs  would  m(‘et 
565  with  Con  (^nien.  I  never  heard  of  any  meeting  where  the 
chiefs  would  meet  with  him — I  don’t  know — he  lived  at 
Qnijotoa — he  was  a  rhief.  he  may  have  heen  a  head  chief  and  he 
may  have  b(‘(  ii  hea<l  chief  of  all  the  captains  of  all  the  villages — 
that  is  what  1  understood.  It  may  lu*  about  2  yeai*s  ago  that  I  fii*st 
heard  of  this  land  matter — I  tii-st  heard  of  it  at  Sells — I  was  there 
with  .los(*  Luciano  when  he  heard  of  it.  This  lady  taking  this  tes- 
timonv  was  there — that  is  the  first  tinn'  I  was  there.  1  heanl  of  \\n< 
land  matter  before  a  litth*  h'S-^  than  1<)  years  ago — I  heard  a  good 
many  ptoph*  talk  about  it.  1  was  right  around  here  when  I  fii’st 
heard  of  it.  1  heard  the  people  talking  about  it  then,  hut  1  don’t 
believe  it.  . 

Pursuant  to  the  lir.^t  .»f ipulation  herein  referred  to,  the  deposition 
of  Baniebe  L<»])ez  was  duly  taken  on  behalf  of  Defendants,  through 
Jose  X.  Pablo,  interpijeter  at  San  Xavier  Mission,  February  15,  1022. 

e  as  follows: 

for  printer  only:  There  are  no  ]iages  363,  361, 
368.  and  should  be  numbered  consecutivelv. 


and  contaiiK'd  eviden 

566  In  format  ioi 
36o.  3()6.  3t)7 


56: 


Direct  examinfition  bv  Mr.  Fraser: 


(At  plaintiff’s  re(j|  lest.  Mr.  l''raser  exelude<l  all  witnesses  from 
the  hearing  until  after  (‘aeh  had  testified.) 

Barnebe  Lojjez  is  fny  name:  1  am  a  full  blood  Papago.  1  live 
and  am  chief  at  San  Pedro.  1  am  51t  veal’s  edd,  and  have  heen 
chief  5  yeais.  I  use<l  to  live*  at  Pautak  or  Coyote.  When  1  was 
a  young  man  I  lived  at  (Qnijotoa — then  I  used  to  go  to  Aehi  or 


KiseheemiK'k  once  in 


Aehi,  T  r(*memb(‘r  wfluai  the  raih’oad  came  to  Tue.^eui — Luis  was 


chief  at  Aehi  then, 
iotoa  ami  at  no  otln 
Pa  pa  QOS — I  uis  was  o 


a  while.  I  renuMuher  when  Luis  was  chief  at 


1  renuMubt'r  Con  (^uien — he  was  ehied  at  Qui- 
r  village — he  was  not  head  chief  of  all  the 
dy  chief  at  Aehi.  According  to  Papago  cus¬ 
tom  if  1.  as  chief  of  San  Pe<ho.  learn  of  soim*  mattei*  that  is  im¬ 
portant  to  all  the  Pai>agf;s.  or  to  several  of  the  villages,  1  would  have 
power  to  call  a  metling  of  chi(‘fs — anv  Papago  chief  has  the  same 
power — it  was  the  .sm!c  way  in  tin*  <»ld  <lays  wIkmi  the*  railroad  came. 

“Q.  Tliey  say  thaj  in  the  year  the  railroad  came  to  Tucson 
Con  Quin  and  Luis  ajnd  many  other  Pa]iago  chiefs  met  at  Tucson 
and  gave  a  white  man  a  paiier,  which  gave  him.  or  i«<dd  to  him  half 
of  all  the  Papa<»;o  laijds — did  you  (ver  hear  of  that  at  that  time? 
A.  No,  T  never  heard  libout  it 

t 
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Q.  They  say  that  at  the  same  time  this  same  chief  gave  this  same 
white  man  a  paper  that  gave  him  the  right  to  go  into  the  American 
court  and  bring  suit  about  the  Papago  land— ^id  you  hear  about 
that  at  that  time?  A.  I  never  heard  about  it,  I  would  have  known 
about  it  if  there  was  anything  in  it.’’ 

According  to  our  custom  a  chief  could  not  do  anyt-ing  of  im¬ 
portance  affecting  the  whole  people  or  the  whole  village  without 
calling  a  council  of  the  village  together.  He  had  no  power  to  act 
without  seeing  his  ])cople  about  it.  There  was  never  a  council 
otiH  held  at  Quijotoa,  wliilc  1  was  living  there,  about  this  matter 
that  1  have  just  mentioiu'd.  They  used  to  gather  and  hold 
councils  there  but  tbev  lU'ver  talked  about  land  mattei's.  If  there 
was  any  thing  said  about  land  1  would  know  about  it.  I  have  never 
known  of  any  Papago  s(‘lling  bis  land,  riiief  Luis  of  Achi  was 
only  chief  at  Aebi — lie  was  not  hea<l  chief  of  any  villages — it  is  the 
same  way  with  other  villages — they  ari'  chiefs  of  their  villages  only. 
I  have  fields  close  to  San  Pedro — they  use<l  to  belong  to  my  father 
but  he  left  it  and  I  took  it  up.  When  a  Papago  dies  his  fields  are 
usually  taken  care  of  by  somelKKly  left.  A  chief  or  the  other  people 
of  the  village  have  no  say  on  a  man's  field — the  work  belongs  to  the 
one  man — this  was  also  so  in  the  old  days — it  has  been  probably  4 
years  since  I  first  heard  about  this  sale  of  Papagos’  lands  and  this 
suit.  A  man  told  me  who  could  speak  English — he  was  not  a  gov¬ 
ernment  man  but  a  Papago  who  could  speak  English.  When  I 
heard  about  this  I  took  it  upon  myself  to  try  to  find  out  something 
more  definite  about  it  but  I  never  had  any  knowledge  of  it  from 
anyone.  I  never  found  a  Papago  who,  had  heard  about  this  matter 
before. 


Cross-examination  bv  Mr.  Reid: 

1  have  lived  at  San  Pedro  *23  veal’s — I  moved  there  and  dug  a 
well  there  my.self — T  was  the  first  man  to  move  there.  T  Iiecame 
chief  just  5  veal’s  ago. 


‘Q.  Who  was  chief  before  you  at  San  Pedro?  A.  Jose  Luis  was 
chief — he  was  also  chief  at  (\n’ote. 

Q.  A^ou  are  the  same  peo]>le  at  Coyote  and  San  Pedro?  A.  A’^es.” 


My  fields  are  down  below  in  the  valley — we  just  call  it  Oaidk. 

The  ])eoj)le  of  Quijot(Ki  <lo  not  have  their  fields  there — they  have 

fields  down  wh(*re  they  are.  My  fath(‘r  had  fields  at  (Juijotoa  only 
— he  still  has  it  and  farms  it  each  year — 1  am  his  oldest  child — my 
father  helped  me  fix  uj)  this  field.  Con  Qnien  was  living 
otifi  at  Quijotoa  wlu'ii  1  was  living  there.  When  1  was  a  hoy  they 
n.'^ed  to  have  meetings  of  all  tlu*  captains  there  at  Quijotoa — 

Con  Quien  used  to  .«end  out  to  them  to  come — they  would  almost 

always  come  and  when  he  would  ask  them  to  do  something  they 
would  do  it.  Con  Quien  was  a  very  ])rf)minent  leading  man  but 
we  don’t  think  he  had  so  awful  much  ]>ower — he  was  known  all  over 
the  Papago  countn’.  We  never  heard  of  him  and  the  other  captains 
coming  to  Tucson  and  San  Xavier  in  the  early  days  about  the  time 
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the  railroad  came.  I  never  heard  of  Con  Quien  and  the  others 
coming  in  at  any  time  after  the  railroad  came  to  Tucson — if  they 
had  come  to  Tucson  or  San  Xavier  then  1  would  know  about  it  and 
whatever  they  would  talk  about  I  would  know  about  it,  but  I  never 
heard  of  a  meeting  of  chiefs  with  Con  Quien  at  Tucson  or  San 
Xavier — no  chief  woul<l  have  made  any  arrangement  or  contnict 
relative  to  land  or  the  sale  without  first  consulting  with  bis  council 
— he  could  not  do  so  without  bis  people. 


“Q.  Should  a  man  who  owns  a  held  die  without  leaving  any 
children  or  relatives,  could  any  man  of  that  village  go  and  take  up 
a  held  without  jHiiiiission  of  tb(‘  chief?  Yes.  he  would  go  to 
the  chief  about  it  and  lu*  would  only  let  him  know  that  he  was  think¬ 
ing  about  taking  up  this  land,  or  if  the  chief  was  not  there  he  would 
go  to  .'Jome  people  of  tlu*  village  because  thev  would  have  the  s<\me 
right.” 

The  Tapagos  believe  that  they  own  all  the  lands  in  what  is  known 

a.'<  the  Papago  country  ami  they  believe*  that  they  have  always  owned 

this  land  and  that  tlu'V  should  alwavs  own  it  in  the  future — thev 

•  1. 

think  this  hecau.'H*  th(‘v  have  l)(‘(*n  horn  and  raised  there.  We  think 
that  nobody  eouhl  lake  it  away  fr<nii  us.  No  one  could  take  u)i 
fields  and  settle  in  the  counlrv  uuli‘s«^  he  was  an  Indian. 

^‘Q.  Do  you  remember  when  the  government,  some  years  ago, 
attempted  to  comjnl  the  Indians  to  take  allotments?  A.  Yes,  1 
remember  that  the  Indians  would  not  do  that  with  them.” 


o7U  A  few  of  the  Indians  would  take  allotments  hut  most  of 
them  would  not.  Joacpiin  was  the  name  of  the  Indian  who 
lii>t  told  me  about  this  land  matter  with  Hunter.  He  is  dead — he 
lived  at  \’inumkirk  or  (^uijotoa — he  told  me  that  tlu're  was  a  tiim* 
coming  wlu'u  some  people  wouhl  come  in  here  and  wouhl  want  to 
claim  our  land,  lie  asked  me  if  I  knew  anvthing  aUnit  it — I  did  not 
ask  him  where  he  heard  it — 1  worked  diligently  to  lind  out  about 
it  because*  we  don't  want  this  to  he  so — I  went  to  the  Indian  agent 
ahont  it — he  told  me  that  he  had  not  anything  very  definite  on  it,  hut 
to  go  ahead  and  live  on  my  land  and  take  care  of  my  fields.  This 
conveisiition  was  at  Sells — there  was  no  meeting — I  went  low'^elf. 
I  heard  about  the  meeting  at  Sells  hut  was  not  there — I  heard  about 
it  after  the  meeting  h(*eause  1  was  living  down  at  Mesa.  I  was  chief 
at  San  Pedro  then,  "fins  eonvei’sation  with  this  Indian  was  liefore 
my  trip  to  Me.^a.  I  did  not  know  Tom  Day  who  had  a  .«tore  in  the 
(^iiijotoa  country — I  heard  that  there  was  a  man  at  the  store  in  the 
Quijotoa  mountain.^ — that  was  after  I  had  left  Quijotoa.  Even  up 
to  now  I  have  never  been  to  that  store. 


Do  they  believe  that  this  suit  in  court  is  for  the  puqiose  of 
taking  tlu*ir  land  awav  from  them?  A.  No,  thev  don't  believe  it 

•  c  • 

that  wav.  because  it  seems  that  thev  know  that  this  is  not  true. 

4  • 

Q.  What  do  they  think  the  suit  is  about  in  coui1?  A.  Well,  jsome- 
fimes  there  is  a  ])lain  ease.  Sometimes  it  is  very  plain  and  they 
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have  to  go  to  court  over  it.  But  this,  since  they  know  nothing  about 
it,  they  would  not  be  holding  court  over  anything  like  that.  . 

Q.  Well  they  are  holding  court  over  it,  and  what  do  they  think 
the  people  are  trying  to  do  about  it?  A.  Well,  they  think  think 
the  same  that  I  do.  They  have  nothing  to  show  from  a  good  many 
vcars  back  that  there  is  anvthing  thev  would  have  court  over  and 
of  course  if  there  is  anything  they  could  go  ahead  and  hold  court 
over  it.” 

571  “Q.  If  the  government  should  attempt  to  deny  the  Indians 
their  ownei'ship  in  this  Papaiio  land,  then  you  think  that 

matter  would  go  into  court,  do  you?  A.  Well,  they  would  have 
court  over  it  hecau^je  we  would  hold  on  to  what  we  know  is  ours  and 
if  the  government  wishes  that  we  go  to  court  over  it,  then  we  will  go 
to  court  over  it. 

Q.  That  is,  if  the  government  should  say  that  it  is  not  yours,  then 
you  are  willing  to  go  to  c<)urt  and  find  out  whether  it  is  yours  or  not, 
are  vou?  A.  Yes.” 

Examination  hv  Mr.  Fraser: 

Covotc  is  close  to  San  Pedro. 

'‘Q.  You  spoke  about  Con  Quien  holding  meetings.  If  any  other 
chief  l.esides  Con  Quin  sent  out  word  for  a  meeting  of  chiefs,  did 
the  other  chiefs  come?  A.  Yes.  if  anv  other  chiefs  wanted  to  meet 
him  he  would  come  to  his  meeting. 

(J.  And  if  the  chiefs  at  any  meeting  of  that  sort  decided  on  any¬ 
thing,  they  did  it,  was  that  the  Papago  custom?  A.  Yes,  they 
would  usually  do  it — that  is  the  r(‘ason  of  the  meeting. 

i\.  Was  Con  (^ui(*n  abl(‘  to  give  orders  to  other  chiefs?  A.  Not 
any  more  than  others.  It  was  the  same  way  with  othei's — when¬ 
ever  they  met  and  talked  about  something  and  agreed,  they  would 
carry  it  out  just  the  same.” 

There  arc  no  boundary  lines  between  one  Papago  village  and  an¬ 
other.  1  know  of  some  land  that  has  Ix^ai  left  out  of  Achi,  but 
among  them  there  is  no  dividing  line.  No  ))eople  of  a  village  ever 
say  that  the  people  of  anotlu'r  village*  must  not  range  their  cattle 
n(*arby — cattle  all  mix. 

Examination  hv  Mr.  Reid: 

We  have  no  fences  ex(*cpt  around  (ultivated  fields.  Only  the 
gentle  teams  that  work  are  kept  around  the  place  close.  If 

572  the  unbroken  hors(‘s  go  any  jdacc  to  some  other  village,  we 
will  take  care  of  them  just  the  .^ame  as  if  they  were  our  own. 

We  send  them  word  that  we  liave  their  cattle  down  there  and  they 
come  and  get  them. 

Pursuant  to  the  first  stiinilation  herein  referred  to,  the  deposition 
of  Torihio  Aragon  was  duly  taken  on  behalf  of  Defendants,  through 
Jose  X.  Pablo,  interpreter,  at  San  Xaxier  Mission,  February  15, 
1022,  and  contained  evidence  as  follows: 
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Toribio  Aragon  is  niy  name.  I  am  69  years  old.  I  live  at  San 
Xavier,  and  have  lived  here  all  my  life.  I  am  a  full  blood  Papago 
Indian.  I  was  here  when  the  railroad  eame  to  Tucson — Ascension 
Rios  was  chief  of  San  Xavier  then. 

‘‘Q.  They  say  that  in  the  year  the  railroad  came  to  Tucson, 
Ascension  Rios,  Con  Quien  and  a  number  of  other  chiefs  met  at  Tuc¬ 
son  and  gave  a  white  man,  called  Hunter,  a  ])aper  that  gave  him 
the  right  to  half  of  the  Papago  lands  around  San  Xavier  and  many 
other  places  in  the  Papago  country — did  you  hear  of  that  at  the 
time?  A.  I  know  nothing  about  that. 

Q.  They  .siy  that  at  the  same  time  they  gave  this  same  man 
Hunter  another  paper  that  gave  him  the  right  to  go  into  the  Ameri¬ 
can  court  and  bring  suit  about  tins  land — did  vou  hear  about  that? 

«  V 

A.  No.  I  never  heard  anything  about  that.” 

In  those  days  when  anything  of  imj)ortance  eame  up  it  was  the 
Papago  eustoin  for  the  chief  to  call  a  council  to  di.<cu.<s  it — I  never 
heard  of  any  council  al)out  th(‘se  matters,  I  knew  Con  Quien — he 
was  chief  at  Quijotoa — I  don't  think  the  Papagos  took  him  to  be 
head  chief.  If  there  had  been  any  council  about  this  sale  of  the 
land  and  bringing  suit!  it  is  a  thing  the  Papagos  would  talk  about — 
T  would  have  heard  (C  it  if  there  had  been  anv.  In  those  davs  I 
knew  Teodora  Trojel — she  was  a  Me.xican — she  could  not  speak 
Pai)ago — she  was  not  a  good  woman — the  people  of  San  Xavier 
did  not  like  her  very  well  because  she  was  known  not  to  tell 
073  the  truth. 


Cross-examination  bv  Mr.  Reid: 

I  • 

Con  Quien  used  to  come  to  San  Xavier  once  in  a  while — he  never 


brought  any  captains. of  other  villages  with  him.  T  don’t  know 
about  any  meeting  witli  Con  Quien  out  here  at  San  Xavier.  I  don’t 
think  any  of  the  chiefs  ever  came  here  and  brought  the  other 


chiefs — if  thev  had  T  would  know  about  it  and  I  would  remember 


it  but  they  never  had  a  meeting  here — T  would  remember  it  if  ! 
were  onlv  a  bov  about  14  or  lo  years  old.  There  never  has  been 

4  •  V  • 

any  meeting  of  our  ||coplc  held  to  talk  about  selling  any  land  at 
anv  time — if  there  had  been  anv  such  meeting  T  would  know  about 
it.  They  never  had  i  meeting  about  renting  our  lands — if  there 
had  been  such  a  meet  ng  T  would  know  about  it — the  people  would 
talk,  thev  would  not  hike  it.  T  never  knew  about  the  council  of  our 


people  and  the  chief,  ever  meeting  at  Tucson  and  talking  about 
selling  some  of  our  1  md  to  the  railroad  company.  If  there  had 
been  anv  such  meetini  I  would  know  aV)0ut  it.  I  never  heard  of  a 
meeting  here  at  Ascension  Rios’  house  to  talk  about  selling  to  the 


railroad  company  a  right  of  way  for  the  railroad — if  ther-  had  been 
such  a  meeting  I  wotdd  know  about  it.  It  takes  2  days  to  drive 
from  here  to  the  Quijotoas  with  a  team — I  have  no  idea  about  miles — 
T  took  a  drive  over  there  once  with  a  team  and  it  took  me  2  davs — 
1  took  a  load  of  women — I  rested  the  horses  at  night. 

“Q.  Was  it  Mrs.  I  lerger  who  lived  out  here  who  did  not  like 
Teodora?  A.  Yes.” 


I 
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There  were  none  who  liked  lier  because  they  thought  she  was  a 
Mexican.  She  would  claim,  herself,  that  she  was  half  Indian,  but 
she  was  not.  I  do  not  know  Chico  Tijeras — I  do  not  know  who  her 
mother  was  either.  I  used  to  work  for  Mrs.  Berger  and  I  heard 
Ml’S.  Berger  say  that  Teodora  was  not  a  good  woman.  Teodora  was 
not  a  Catholic — she  did  not  have  a  good  way — I  never  talked 
'>74  to  her — I  never  tried  because  I  know  she  would  not  under¬ 
stand — because  she  did  not  understand  Papago.  I  never 
went  to  her  house — I  never  had  anything  to  do  with  her.  I  know 
she  could  not  talk  any  Papago  because  she  was  never  heard  to  talk 
any  Papago,  because  she  was  not  Papago,  she  was  Mexican.  I  did 
not  talk  Spanish.  None  of  the  men  in  the  old  days  talked  Spanish. 

“Q.  Would  not  Ascension  Rios  interpret  from  Papago  into 
Spanish  in  early  days?  A.  T  never  heard  about  that.’^ 

Ascension  Rios  became  chief  after  he  came  back  from  the  trip 
to  the  President  at  the  time  when  they  made  a  peace  treaty  with  the 
Apaches.  There  was  a  railroad  then.  Francisee  Rios  became  chief 
next — he  is  dead — then  Carlos  became  chief — he  is  still  living — he  is 
not  chief  now — he  is  nothing.  Pablo  succeeded  him — Pablo  is  dead. 
Jose  Rios  succeeded  Pablo,  he  is  dead — Juan  Marcos  succeeded  him. 
There  was  no  other  Indian  in  San  Xavier  named  Ascension  Rios 
besides  the  chief  I  spoke  of.  I  never  was  chief.  They  sent  for  me 
to  go  to  council  but  I  never  say  anything.  1  am  always  a  good 
listener  to  the  speeches  that  the  council  make,  I  have  never  taken 
much  part  in  the  affairs  of  the  village.  All  my  life  I  have  been  a 
farmer. 


Examination  by  Mr.  Fraser: 

Teodora  did  not  go  around  the  people  of  the  village  here  very 
much — she  did  not  live  here — I  mean  that  she  did  not  belong  here 
but  she  lived  over  there  at  the  house  where  Carlos  lives  now. 
I  heard  others  beside  Mrs.  Berger  talk  about  her — the  people  knew 
she  was  not  truthful  and  no  one  listened  to  what  she  said.  Ascension 
Rios  knew  Teodora  well — he  did  not  like  her  either — he  would  not 
have  her  do  any  interpreting  for  him  because  she  was  not  a  good 
person,  she  was  not  a  truthful  woman.  I  cannot  name  any  other 
one  person  that  I  ever  heard  speak  badly  of  Teodora  other  than 
Ml’S.  Berger. 

575  ‘‘Q.  Did  you  hear  much  talk  about  Teodora  being  a  truth¬ 

ful  woman,  or  not,  at  San  Xavier?  A.  Yes,  I  heard  it.” 

Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Andreas  Castillo  was  duly  taken  on  behalf  of  Defendants  through 
Jose  X.  Pablo,  interpreter,  at  San  Xavier  Mission,  February  15, 
1922.  and  contained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fraser: 

«/ 

Andreas  Castillo  is  mv  name.  I  live  at  San  Xavier;  am  a  full  blood 

_  «.  • 

Papago  Indian ;  am  58  years  old.  I  was  bom  at  Achi.  I  was  a  good 


382 


ITKHLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEc’y. 


sized  l»(»y  when  I  loft  tlioro  aiul  eani(‘  to  live  hero.  T  reineinl)er  when 
the  railroad  eaine  to  TiU'son.  1  was  living  here  then.  Mv  father 
had  a  liehl  at  .\ehi — 1  took  nn  a  liehl  here.  1  have  a,  few  eattle  at 
San  Pedro — they  arc*  j^razin^  there — 1  have  no  lields  there.  When  1 
lived  at  Aehi.  ( Iin»-(^hihia  (  Pi.ti  (Jirl)  was  chief  there,  llis  Sjcanish 
name*  was  Lnis — he*  is  dc'ad — he*  was  chief  only  at  Aehi.  1  was  not 
old  (‘iiouiih  th(‘n  to  know,  hut  1  had  h(*ard  they  had  chiefs,  each  vil- 
laue  had  chiefs,  .\scension  Kios  was  chief  hejc*  when  the  railroad 
came*.  1  knew  (’on  (^nien — he*  wjis  chief  at  X'inniiikirk — the  Papa^ios 
nev<*r  eonsid(‘i(*<l  him  chic'f  over  all  the  Pa]»ajios.  k'ach  villairc*  had 
its  chief  and  at  \Annnikirk  thc'v  had  their  ehi(*f.  1  never  heard 
ahont  this  niec‘tinu  (»f  Lnis.  Asci'iisicm  and  Con  (^iiicn  at  San  Xavier 
in  IS.SO  to  st‘ll  laml  or  i^ive  rights  to  l»riim  ^^dt.  In  those  days  it 
was  Papaiio  enstom  to  call  council  for  such  matters.  1  never  heard 
or  knew  of  any  such  council — if  there  had  hc'cn  the  Papau,os  would 
talk  a  eo(„l  about  it  liecausc*  this  land  helonns  to  them — the  first 
1  hc'ard  alxmt  it  is  ahcuit  4  or  o  y(‘ars  a.oo — I  heard  it  from  the  In¬ 
dians  talkini:  amoiiLi  themselves  about  it.  .>iayino  that  there  were  some 
white*  people*  L;oinii  to  take*  a  part  <4‘  our  land.  There  was  much  talk 
al>out  it. 


"i}.  Hid  you  e*ve  i- he  ar  of  anyeme*  who  kne‘w  of  this  nuMHin"  in  Tuc¬ 
son — this  me*(*tiuu  1  have*  just  mentioned?  A.  Well.  1  heard 
oTti  e)f  a  me*etinL;  lhe*re*  .‘iome*time  aiio — he  told  me  this,  that  there 
was  a  man  who  was  eelferini;  $100.00  for  a  signature — that  is 
what  1  he*ard.'’ 

1  ne*ver  have*  hee'ii  able  te)  find  anyeine  wlu)  knew  anythinjj  about 

the*  mce'liuii  in  the*  e>lel  elays.  4'e*(Mle)ra  Trojcl  use*el  to  live  at  San 

Xavie‘r  e»ve‘r  the*ie*  and  peeeple  areiuml  ^aid  she  was  not  truthful — 

thev  weeulel  not  liste'ii  te)  her  or  have  anvthiim  to  do  with  her — the 
•  *  , 

pemple  here  know  her:  she  was  a  Mexican  woman:  she  did  not  talk 
Papajjo.  1  have  hearel  people  talk  about  her — they  said  she  was 
neite*el  for  te*llin<:  false  stories.  I  have  been  le'adinc  man  or  atteneled 
mevtiinis  at  San  Xavier  for  about  a  year.  I  usually  speak  of  what 
is  eood  anel  ne*ver  of  what  is  had. 


Cross-examination  by  Mr.  Reid: 

1  knew  Con  (Juien — he  was  chief  at  Vinumkirk  when  the  rail¬ 
road  e*ame  in — 1  was  a  younu:  man  then,  just  erowinc:.  I  never 
heard  of  any  kind  of  a  nu*etinu:  e*one*ernine:  the  disposal  of  land 
in  those  e*arlv  davs — we  never  had  anv  trouble  here  at  San  Xavier 
with  the  Mexican  ])eo])le*  tryiiui  to  live  here — it  mijjht  be  that 
the  Pa[)a.c:o  people  did  not  like  the  Mexicans.  Teodora  was  a  Mexi¬ 
can  woman.  For  that  reason  and  for  the  reason  that  she  was 
not  truthful  we  did  not  like  her — she  did  not  know  anv  Indian 
lamrua<re' — I  used  to  go  to  her  house  and  talk  to  her  in  Indian,  but 
she  would  always  talk  in  Mexie\an.  I  understand  Spanish  a  little — 
I  could  tell  what  she  was  talkincr  about.  In  those  days  there  was 
some  few  that  may  have  understood  a  few  words  of  Spanish  but  not 
ver\'  well.  I  could  understand  part  of  what  Teodora  said.  I  did  not 
pretend  to  understand  all  because  I  knew  very  little  Spanish.  When 
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1  Spoke  in  Papago  she  never  knew  what  I  was  talking  about^ — she 
would  always  talk  about  something  else  and  not  what  1  was  talking 
about — I  could  not  understand  very  well  what  she  said  in  Spanish. 
When  she  talked  and  made  motions,  I  would  sometimes  understand. 
Nowadays  1  do  pretty  well  in  Spanish,  when  I  go  to  trading  I  make 
mvself  undei’stood.  1  think  Ascension  Kios  understood  a  little 
Sj)anish  because  1  have  heard  him  talking  a  little  Spanish  once  in 
a  while.  All  I  know  about  this  Hunter  matter  and  this  suit 
.*>77  is  (hat  it  is  a  suit  to  take  ii  j)art  of  our  land  away.  About 
7  or  <S  years  ago  some  white  man  sent  for  me  and  asked  if  I 
kn(‘w  Teodora — if  1  knew  she  could  talk  Indian  or  who  she  was.  and 
I  told  him  she  was  a  Mexican  woman  and  she  could  not  talk  Papago 
and  could  not  even  talk  English.  She  could  talk  Mexican. 

You  have  always  since  that  time  thought  that  Teodora  had 
something  to  do  with  this  sale  of  Paj)ago  land,  have  you  not?  A. 
The  way  I  have  been  thinking  about  it — 1  don’t  think  she  ever  had 
anything  to  do  with  it — because  I  don’t  know  how  it  would  be  pos- 
sible.  because  she  could  not  do  any  interpreting.” 

1  never  saw  Con  Quien  here,  or  any  ^)lace  with  so  many  chiefs.  1 
don't  know  who  takes  care  of  mv  father  s  former  field  at  Achi.  Anv- 

t.  t 

lK)dy  could  take  it  up  as  it  belongs  to  all  the  people  there.  No  one 
gave  me  permission  to  take  up  my  field  here.  1  did  not  have  to  ask 
|)ermission  of  the  chief  at  San  Pedro  to  keep  my  cattle  there.  1  think 
lu^  thinks  the  same  way  that  I  do  that  the  land  there  belongs  to  all 
the  Pa])agos,  and  1  am  a  Papago.  In  the  old  days  the  Papagos  did 
not  have  as  many  cattle  as  now  because  of  the  A])aches.  Tf  the  chief 
at  San  P(‘<lro  should  tell  me  to  take  my  cattle  away  from  there  1 
would  do  it. 

‘*(J.  lias  the  chief  of  any  village  the  right  to  tell  the  ])eo])le  where 
they  must  range  their  cattle  and  where  they  must  not  range  them? 
A.  No,  he  just  leaves  them  alone  about  that.” 

Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Kefugia  k'ernaiido  was  duly  taken  on  behalf  of  Defendants, 
througli  Jose  X.  Pablo,  interpreter,  at  San  Xavier  Mission,  February 
17),  19*22,  and  contained  evidence  as  follows: 

Direct  examination  bv  Mr.  Fraser: 

c- 

Pefuiiia  Fernando  is  mv  name.  I  live  here  at  San  Xavier.  I  am 
a  full  blood  Papago  Indian.  I  came  here  when  T  was  a  little  girl. 

When  the  railroad  came  to  Tucson  T  was  living  here — I  was 
o7(S  here  when  Ascension  Rios  was  chief — 1  am  his  widow — 
Teodora  Trojel  was  living  here  then — she  lived  here  for  some 
time — all  the  ])eople  here  knew  her — she  could  not  speak  Papago  be¬ 
cause  I  used  to  go  to  her  house  often — I  worked  there  for  her  and  I 
never  heard  her  talk  Indian — she  never  tried  to  speak  Indian  to  me — 
she  talked  to  me  in  Spanish — the  people  around  here  believed  that 
she  was  not  a  woman  to  tell  the  truth — she  sometimes  lied.  I  heard 
the  people  here  talk  about  her  as  not  being  a  truthful  woman. 
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( ’ross-c*xainin{|ti()n  by  Mr.  Uoid : 

.\sc(*n.'ii()n  Kins  \v</s  inarriod  boforo  bo  inarriod  iiio.  I  am  miioli 


yoiiniior  than  bo  w 
worked  lor  bor  lait  fl 


tis.  I  wont  to  Mr.<.  Boriior’s  often — I  nev(‘r 
wont  tboro — .<lie  wa.**  iny  ^iodinotlier — I  beard 
from  her  that  d'o«Mloia  oonld  n(>t  tell  ibe  truth  and  from  the  Indians 
around  tb(‘  villai»«*  Inlr^*.  Mi>.  H(‘ru(*r  and  Toodora  were  not  frien<l.< 


beoans(‘  Toodnrji  wa.<i 
nif  bv  tlu*  aiil'llt.  N 
that  i.<  why  all  tlu* 

1  iK'liove  that  Tc'odoi 
talki'd  Indian — tbov 
is  another  reason  tba, 
(Miioo  Tijeras.  I  di( 


i  liar.  In  tbos(‘  days  the  Mexieans  were  driven 
mo  of  tbo  Mo.xioans  told  the  truth  and  mavbo 
’apaiios  bolievod  that  all  Mo.xioans  were  liars, 
a  was  a  Mexican  ami  for  that  r(*a.<on  she  nevca* 
.sjy  .die  olaimod  to  b(>  half  Indian  and  that 
tbo  Indians  did  not  like  her.  I  di<l  not  know 
not  know  "Poodora’s  father.  I  never  knew  of 


my  bn.d»and.  Asc'onsjon  Rios,  and  d\*odora  to  <^0  toj:etber  any  place 


to  attend  to  bnsino.<s 


‘(^.  She  n(‘V(‘r  to 
told  me  a  lie*  bnt  1  d 

Examination 
Mrs  I>(‘r^or  wa*;  a 
“Q.  Yon  said  tb; 


II 


I  wasbi'd  for  Teodora. 


yon  any  lies,  did  she?  .\.  She  mi<ibt  have 
d  not  understand  her  mneb.” 


bv  Mr.  Fraser: 

« 

^Ioxioan  and  I  di<l  not  dislike  her. 

1  d'oodora's  r(‘pntation  was  that  she  told  lies 
and  yon  said  yon  1  oli(‘V(‘d  that  all  M(‘xioans  told  lies — was  there 
any  other  roasr)n  foi 
that  Teodora  was  Iv 


tbinkinu:  that  Teodora  told  lies?  A.  T  know 
mi’ — that  is  why  they  tried  to  drive  ont  Maria 
(Maria  M.  do  Biiruer.)  Pretty  near  all  the  people  at  the 
village  boliovfd  that  Teodora  was  not  tellinji;  the  truth. 


Examination 


1  was  on  Mrs.  I>e 
believed  because  sb(‘ 
Mrs.  I>er2:er  said  To 


Pursuant  to  the  fi 

of  Antonio  Moreno 


bv  Mr.  Reid: 

ner's  side  of  the  ficht  and  whatever  she  said  I 
vas  in  the  habit  of  tellinji;  the  truth  about  things, 
^dora  was  not  truthful,  and  everv^bodv  said  .so. 


•.>t  sti|Hilation  herein  referred  to,  the  deposition 
was  <luly  taken  on  behalf  of  Defendants  through 
.lose  X.  Pablo.  inteii»roter.  at  Tucson,  Arizona,  Eebruaiy  lb,  10*22. 
and  (‘ontained  evidolioe  as  follows: 


Direet  exami 
Antonio  Moreno 


lation  by  Mr.  Eraser: 
ts  my  name:  I  live  at  Bae  (San  Xavier).  I 


think  I  am  about  44  years  old.  T  am  full  blood  Papago  Indian. 


I  was  at  a  meeting  at! 
suit  was  discussed 
the  different  villagej 
ment  employes  told 
MeCormiek  spoke  a 
the  Indians  if  they 
thing,  if  they  knew 


Sells  about  4  years  ago  where  the  subject  of  this 
[there  were  a  number  of  Indians  present  from 
around  the  re.«ervation.  Some  of  the  govern- 
me  about  the  meeting.  Mr.  Bowie  and  Mr. 
tlie  meeting — that  is  all.  They  were  asking 
knew  of  certain  happenings  yeai*s  back — one 
jbf  some  Indian  land  that  had  been  sold.  Thev 
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never  told  me  anything:  about  a  suit  in  the  white  man’s  eourt  about 
the  land — the  Indians  know  nothing  about  it — the  Indians  ehose 
a  committee  to  investigate — they  told  me  to  serv’e  on  that  committee. 
I  gathered  all  the  old  men  of  my  village  and  told  them  what  had 
been  talked  about — they  never  heard  or  never  knew  anything  about 
this  matter.  I  went  back  with  A'ictorano  Chico,  Nestor,  and  Jose 
Maria  to  Sells  Agency  to  talk  to  Mr.  Bowio  and  Mr.  McCormick. 
We  all  said  the  same  thing  that  we  worked  diligently  trying  to  find 
out  about  this  matter  but  could  not.  I  have  talked  off  and  on  when¬ 
ever  I  had  a  chance  to  my  people  about  it  but  so  far  I  have  never 
been  able  to  find  out  anything.  Just  last  week  I  had  another  meeting 
with  my  j)eople.  There  are  a  few  old  men  living  yet  and 

580  they  were  there,  but  they  knew  nothing  about  it.  Since  1018 
the  people  at  San  Xaxier  talked  a  good  deal  about  this  matter 

at  first,  but  later  they  have  kind  of  quieted  down. 

Cross-examination  bv  Mr.  Reid: 

% 

Some  of  the  old  Papago  men  forget  very  easily — they  are  getting 
old  and  it  is  easy  for  them  to  forget  sometimes. 

‘‘Q.  You  told  them  that  the  question  was  whether  they  had  sold 
this  land  back  a  good  many  years  ago?  A.  Yes,  that  is  just  about 
my  question.” 

I  did  not  say  that  we  were  not  told  in  1918  about  a  suit  in  the 
white  man’s  court.  They  told  me  that  there  was  going  to  be  a  law 
suit  over  that  land,  but  they  did  not  know  just  when  it  would  be — 
1  suppose  it  had  been  filed  or  commenced,  that  is  the  rea.son  they 
were  trying  to  find  out  something — they  explained  that  that  suit 
was  to  take  away  part  of  the  land  from  the  Papagos  and  that  is  what 
I  told  the  people.  They  all  said  they  had  never  heard  any  such 
thing.  The  Papagos  are  very  fond  of  their  land — they  are  very 
jealous  in  their  rights.  There  is  nothing  they  think  more  of  than 
their  land  because  they  get  their  food  from  their  land,  which  is 
fii*st,  they  never  want  anybody  else  to  take  their  land.  When  I  talk 
to  the  Indians  here  they  listen  like  they  were  interested.  So  did  the 
Indians  at  Sells. 

‘^Q.  And  did  you  ask  any  of  them  whether  they  knew  of  any 
Indian  having  given  authority  for  this  suit  in  the  white  man's 
court?  A.  Yes. 

Q.  Did  you  find  anyone  who  knew  of  any  Indian  having  given 
that  authority?  A.  No,  there  was  no  one. 

(^.  You  say  that  the  Pai)agos  are  very  jealous  of  their  rights  in 
their  huids?  A.  Yes. 

(|.  And  if  a  suit  should  be  started  relative  to  their  rights  in  their 
lands,  would  they  not  want  to  be  protected?  A.  Yes. 

(^.  You  believe,  and  the  Papago  peoj)le  believe,  that  you  have 
absolute  ownershi])  in  all  the  lands  in  the  Papago  country,  do 

581  you  not?  A.  Yes,  the  country  belongs  to  them,  as  they  be¬ 
lieve,  for  many  years  and  it  is  undei*slood  by  many  and  is 

known  as  the  country  that  belongs  to  the  Indians. 


25-^298a 
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Q.  Tf  a  suit  sliould  he  started  in  eoiirt  to  protect  these  riglits  that 
voii  elaiin,  would  vou  not  want  the  euurt  to  trv  the  ease  and  render 
a  judjieinent  proteetinu:  you  in  your  ri^lits?  A.  Yes.  if  any  man 
was  interrested  enougli  to  "o  into  court  and  protect  our  rights,  we 
want  him  to. 

(^.  You  want  your  title  to  your  land  so  fixed  that  it  cannot  he 

taken  awav  from  vou.  do  vou  not?  A.  Yes. 

•  •  « 

.‘).S*2  “Q.  You  don’t  want  even  the  government  itself  to  he  able 

to  take  away  the  Tapgo  laml  that  belongs  to  the  Indians.  <lo 
you?  No.  the  government  1  don’t  think  is  thinking  of  taking 
away  any  of  our  land,  as  it  was  the  government  that  set  aside  this 
laml  for  us  and  it  seems  that  the  government  it.^elf  holds  its  men 
over  us  and  ju’otects  us. 

i}.  In  making  the  reservation  for  the  Indians,  you  think  that 
was  an  act  of  the  government  that  gave  you  title  to  your  land?  A. 
Yes.  that  was  the  plan,  that  is  the  way  we  wanted  it  and  they  set 
aside  this  re.^^ervation  and  no  white  man  has  a  right  to  go  there 
because  it  belongs  to  us. 

Q.  And  you  think  that  that  act  of  the  government  confirmed  the 
title  in  the  Papago  pco])le  forever,  do  you?  A.  Yes.  that  is  the  way 
it  is  and  that  is  the  reason  wc  arc  living  on  this  land  now. 

(^.  You  have  always  lived  on  the  land,  have  you  not?  A.  Yes, 
I  have  always  lived  tliere  because  it  belongs  to  me. 

Q.  And  the  Papago  people  from  time  immemorial  have  occupied 
this  land?  A.  Yes. 

Q.  And  from  time  immemorial  they  have  had  their  villages  where 
they  are  now?  A.  Yes.  ever  since  this  earth  was  made,  the  Indians 
have  lived  on  this  land  and  the  white  jieople  have  come  in  there 
and  taken  up  their  land  and  that  is  why  we  have  to  live  where  we 
are  living  now. 

Q.  Put  you  have  kej)t  the  white  people  out  of  the  Papago  land 
have  vou  not?  A.  Yes.” 

Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Mary  V.  31  OSS  was  duly  taken  on  behalf  of  defendants,  at  Road¬ 
side  Mine,  between  Tucson  and  Sells,  Arizona,  February  17,  1922, 
and  contained  evidence  as  follows: 

7)83  r)ircct  examination  by  Mr.  Fraser: 

I  live  at  Roadside  Mine.  I  am  a  bousewife.  From  1802  to  ’82 
I  lived  on  the  road  7  miles  from  San  Xavier.  Mv  father  was  a  miller. 
In  the  course  of  that  occupation  1  came  in  contact  with  many  of  the 
peo])lc  at  the  Mission,,  Indians  and  all.  The  farmers  brought  their 
wheat  to  the  mill  to  .«ell  or  exchange  for  Hour.  1  knew  Teodora 
Trojel  at  the  Mi.'ision — 1  saw  her  quite  often  and  her  hu.'«band  came 
to  buy  or  exebange  his  wheat.  Amongst  the  Indians  and  the  Mexi¬ 
cans  J  heard  jieople  talk  about  ber  to  each  other — 1  though  she  was  a 
Mexican — 1  never  heard  anvbodv  sav  that  she  was  half  and  half — 
I  don’t  think  she  was  a  Papago — 1  never  heard  her  s])eak  Papago. 
I  have  seen  her  about  with  the  Indians  when  they  happened  to  be 
at  the  mill  together.  1  never  heard  her  attempt  to  speak  Papago  to 
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any  of  them — she  always  spoke  Spanish — I  never  heard  her  talk 
to  the  Indians.  1  heard  that  her  reputation  in  San  Xavier  was  not 
good  as  to  her  chastity. 

Cross-examination  by  Mr.  Reid: 

1  don’t  know  her  reputation  for  truth  and  veracity  in  the  com¬ 
munity — 1  know  her  husband,  he  was  not  a  Papago,  he  was  some 
fori'igner — 1  did  not  know  her  father.  I  speak  Spanish.  You 
could  always  tell  a  Mexican  from  a  Papago,  in  those  days  especially. 

I  lived  about  2  miles  from  Tucson — that  would  make  7  miles  to  the 
Mission.  There  was  a  good  deal  of  feeling  between  the  Mexicans  and 
the  Papagos  in  those  days.  Hut  toward  this  woman  they  all  had,  to  a 
more  or  less  extent  a  hard  feeling — she  did  not  get  along  with  the 
Mexicans,  or  the  Pa])agos  either.  Her  husband  was  not  in  charge 
of  any  of  the  government  work  there  that  I  know  of — he  had  been 
ex-Mexican  war  soldier. 

Pursuant  to  the  first  stipulation  herein  referred  to,  the  deposition 
of  Jose  Petaro  was  duly  taken  on  behalf  of  defendants,  through 

Hugh  Norris,  interpreter,  at  the  village  of  Silynarki,  Febru- 
084  ary  17,  PJ22,  and  contained  evidence  as  follows: 

Direct  examination  by  Mr.  Fraser: 

Jose  Petaro  is  my  name.  I  live  at  Silynarki.  When  there  is  water 
I  live  in  the  valley  in  a  part  of  Achi.  I  am  acting  chief  of  Achi  and 
Silvnarki  now.  1  am  47  years  old.  I  can  remember  30  or  3(>  vears 
hack.  The  chief  at  Achi  was  chief  only  at  his  village.  The  chief 
at  Kiacheemuck  was  chief  there  only  and  so  it  was  at  Akchin  and 
Ancgam. 

‘‘Q.  A  witness  testified  recently  that  at  times  the  chief  at  Achi 
would  call  meetings  of  all  the  four  villages  that  I  have  named  and 
would  preside  there  at  those  meetings — have  you  known  of  anything 
like  that  in  your  lifetime?  A.  I  don’t  remember  of  any  meeting  of 
all  chiefs — if  there  ever  had  been  1  would  remember  it.” 

Within  my  recollection  when  things  of  importance  came  uj)  they 
would  meet  at  their  own  village.  As  Keeper  of  the  Smoke  at  Achi  I 
call  the  people  together,  as  many  as  I  find,  and  talk  about  things. 
As  far  hack  as  I  can  remember  there  has  never  been  any  dividing  line 
between  Achi  and  any  of  the  neighboring  villages.  Cattle  roam  where 
they  please  and  no  one’s  permission  need  be  asked. 

Cross-examination  bv  Mr.  Reid: 

‘‘Q.  Are  the  villages  of  Anegam,  Kiacheemuck,  Achi  and  Akchin 
known  and  referred  to  as  Santa  Rosa?  A.  Yes. 

Q.  Where  does  the  village  of  Anegam  have  the  winter  homes  of 
the  people  of  that  village?  A.  They  go  kind  of  west. 

(^.  Do  they  go  west  to  the  mountains?  A.  Yes. 

Q.  Do  some  of  them  go  north  to  Comolik?  A.  Yes. 


k  Los 

ociatcd  witli  liim 
mtrv  in  Pima  C 
5  times,  oaeli  visi 
IS  long  as  5  or  <1  i 
)oen  made  from  1! 
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tained  information  from  them  as  to  the  monuments  of  the  tracts — 
that  is,  the  natural  features  that  are  mentioned  in  describing  the  tracts. 
During  the  last  2  or  3  years  they  have  refused  to  give  any  informa¬ 
tion — before  that  they  did  not  refuse.  It  would  be  difficult  to  give  the 
names  of  the  other  Indians  similarlv  interviewed — there  would  be 

t 

possibly  as  many  as  100  altogether.  All  this  was  done  in  the  interest 
of  Mr.  Martin  and  the  Hunter  estate.  I  also  prepared  for  Mr.  Martin, 
at  his  request,  a  report,  dated  Los  Angeles,  Dec.  29,  1911,  describing 
10  separate  tiacts,  one  of  which  is  No.  2  in  the  report,  being  the  tract 
called  the  Santa  Rosa  tract.  It  was  after  Mr.  Martin  acquired  this 
interest  in  the  Hunter  estate  that  he  engaged  me  to  come  down  here 
and  prepare  that  re|)ort.  I  don’t  know  who  prepared  the  attached 
statement  of  facts,  dated  A])iil  23,  1914,  or  the  attached  map  show¬ 
ing  the  appn)ximate  location  of  Papago  Indian  lands  in  Arizona.  I 
understand  that  the  above  ])apers  are  the  papers  used  by  Mr.  Martin 
in  connection  with  his  plan  to  .«ell  interests  in  the  Papago  lands  cov¬ 
ered  hy  the  Hunter  deeds;  including  the  Santa  Rosa  tract.  I  assume 
that  the  tract  described  in  the  report  as  No.  2  is  Santa  Rosa.  The 
boundaries  of  the  tract  on  the  map  show  the  approximate  location 
according  to  the  description  on  the  map,  but  do  not  correspond  with 
the  descri})tion  in  the  complaint.  The  northern  boundary  of  the 
Santa  Ro.‘<a  tract  i  iins  .several  miles  farther  north  than  as  shown  on 
this  map  and  the  tract  shown  as  No.  2  on  this  ma[)  is  rectangular. 
According  to  the  description  in  the  complaint  the  last  line,  running 
30  miles  east  to  the  point  of  beginning  could  not  be  at  right 
5S7  angles  with  the  east  and  west  boundary  lines.  I  don’t  see  the 
Peak  “Kahitka,”  designated  on  the  map.  The  so-called  pueblo 

of  Santa  Rosa  is  not  on  the  count v  line  between  Pima  and  Pinal 

«/ 

counties. 

Whereupon,  said  papers  were  introduced  in  evidence  as  Defendants’ 
Exhibit  4-a  which  is  in  fact  as  follows: 

A  statement  of  facts  showing  10  tracts  of  land  aggregating  3,354 
square  miles,  2,140,500  acres,  describing  the  character  of  the  lands, 
giving  an  opinion  on  the  status  of  Papago  Indians  as  citizens,  as.sert- 
ing  that  the  title  of  the  Papagos  is  absolute,  quoting  authonties  and 
reasons.  It  also  recited  the  following: 

‘‘Under  and  according  to  the  arrangement  made  with  Colonel 
Hunter  by  Mr.  Martin,  the  latter  is  obligated  to  consurn-ate  the 
segregation  of  these  lands  through  the  proper  branches  of  our  gov¬ 
ernment.  In  order  to  acquire  the  funds  needed  for  this  work  he  is 
disposing  of  a  portion  of  his  interest  in  advance  of  their  segregation 
at  a  fig^ire  much  less  than  the  ultimate  market  price.  To  do  this  in 
an  equitable  manner  the  entire  estate  of  2,140,560  acres  is  based  upon 
a  unit  plan  and  a  limited  number  of  units  are  offered  for  sale  at 
$1,000  per  unit.  This  being  the  only  cost  to  the  unit  holder,  Mr. 
Martin  agreeing  to  assume  all  of  further  expense  of  segregation.” 

The  exhibit  goes  on  to  recite  some  obligations  of  Mr.  Martin  with 
respect  to  his  guarantee  to  purchasers  and  is  dated  Los  Angeles, 
California,  April  23,  1914,  and  bears  no  signatures. 
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The  exhibit  contains  another  paper  lieaded — 

“Report  hv  C.  R.  Guittard  on  tlie  Papaj^o  Indians  at  the  request  of 
R.  M.  Martin,  Los  Anjzeles,  California  l>eceniber  *20,  1911,  which  is 
a  copy  addressed  to  R.  M.  Martin,  Los  Angeles,  California,”  the  ma¬ 
terial  pails  of  which  are  follows: 

1st.  Ten  Papago  pueblos  are  named,  then  it  recites  their  location 
in  a  general  way,  gives  characteristics  and  descri]>tions  of  the  crops 
raised  and  gives  opinions  on  the  ])ossihle  water  development  of  the 
Santa  Rosa  valley;  method  of  irrigation,  opinion  on  rainfall,  opinion 
on  the  soil,  opinion  on  mineral  deposits  and  purports  to  con- 
oSS  tain  a  detailed  deseri])tion  of  each  tract  mentioned. 

Photostat  copy  of  letter  to  G.  W.  Peer,  51 S  Rradhiiry 
Building,  hearing  tin*  name  .\.  J.  Pidgson.  E.  M.,  in  printed  form, 
which  li‘tter  recites  that  the  writer  had  read  a  report  relative  tf)  the 
lands  belonging  to  the  I'apago  Indians  south  of  the  Gila  River  in 
Arizona,  made  hv  Mr.  Guittard — recites  that  he  had  traveled  over  it; 
gives  the  quality  of  the  land  and  the  advantages  oirered  in  a  farm¬ 
ing  way  and  its  location.  This  exhibit  also  contains  a  map  of  that 
part  of  the  country  showing  10  irregular  tracts  in  red  which  con¬ 
nects  up  with  no  particular  points.  No  points  designated  in  the  evi¬ 
dence  are  identilie<l  on  the  map  which  is  a  very  crude  inaj). 

Witness:  1  was  pre.^ent  when  W.  T.  Pay,  a  witness,  testilied  for 
j)laintift’.  1  heard  his  testimonv,  wherein  he  referred  to  a  man  hv 
the  name  of  Brown,  of  Nashville,  Tenne.'^see.  who  came  out  here  in 
1910 — I  have  no  information  concerning  him  exce])t  hcai'say;  1 
think  his  name  is  .Tames  F.  Brown,  or  it  might  he  .Tames  S. — I  don’t 
know  his  occupation  or  his  addre.^ss.  I  understood  that  he  was  related 
to  one  of  Col.  Hunter’s  sons-in-law.  a  Mr.  E.  K.  Harris,  of  Los 
Angeles.  I  have  no  knowledge  whatever  about  his  acquaintances  or 
intimacy  with  (V»l.  Hunter;  T  judge  it  was  not  veiy’  intimate.  1 
understood  Col.  Hunter  to  say  that  it  was  against  his  knowledge  or 
luM  wishes  that  Brown  came  here.  1  have  no  information  as  to  who 
Mr.  Brown  represented.  They  were  men  he  expected  to  interest  in 
the  purchase  of  this  Papago  land,  in  whole  or  in  part.  •  I  have  never 
seen  the  documents  Brown  brought  and  do  not  know  who  drew  them. 

Pursuant  to  the  fii'st  stipulation  herein  referred  to,  the  deposition 
of  Aiitoiii<»  Lojiez  was  duly  taken  on  behalf  of  defendants,  through 
Hugh  Norris.  intci*])reter.  at  Florence,  Arizona,  February  18,  1922, 
and  contained  evidence  as  follows: 

589  Direct  examination  bv  Mr.  Fraser: 

Antonio  Lopez  is  my  name.  I  am  a  full  blood  Papago  Indian. 
Am  38  years  old.  I  live  at  Kiacheemuck — I  was  born  and  rai.^ed 
there — sometimes  I  live  here.  I  come  here  to  find  work  and  make 
my  living — some  of  the  people  from  Kiacheemuck  come  here  for 
that  pur]>ose  every  year — they  have  a  village  of  their  own  here.  I 
never  hoard  of  the  mooting  of  (’on  Quion  and  Luis  of  Santa  Rosa 
being  held  in  Tucson  until  Bowie  told  us  about  it  about  3  yeai*s  ago — 


PUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC'Y. 


391 


he  called  a  meeting  to  talk  about  it — there  were  many  present — all 
of  the  grown  men  of  the  village — they  were  asked  if  they  knew  any¬ 
thing  about  this  suit,  and  they  don’t  seem  to  know  anything  about 
it — we  met  in  the  open  air — 1  have  never  been  able  to  find  out  any¬ 
thing  about  it.  I  never  found  any  Papago  who  ever  knew  of  this 
suit  before  Bowie  told  us.  As  far  as  I  can  remember  the  chief  at 
Achi  was  chief  of  his  own  village  and  it  was  so  at  Kiacheemuck, 
Akchin  and  Anegain — the  4  villages  never  met  all  together  in  coun¬ 
cil.  They  have  meetings  at  their  own  village. 

Cross-examination  bv  Mr.  Reid: 

Mr.  Bowie  told  us  this  suit  was  for  the  purpose  of  taking  away 
some  of  the  land  from  us — that  some  of  the  land  was  sold,  and  if 
any  one  of  us  knew  anything  about  it  to  tell  him.  The  people  of  this 
little  village  near  Florence  all  came  from  Kiacheemuck.  This  vil¬ 
lage  was  established  as  far  back  as  1  can  remember.  The  chief  at 
Kiacheemuck  acts  as  our  chief  also — he  sometimes  acts  as  chief  at 
Akchin  also.  We  believe  Komlerone  is  chief  of  the  part  of  Kiachee¬ 
muck  where  the  houses  are  scattered.  There  are  chiefs  under  him 
who  are  chiefs  of  only  a  small  grouj)  of  houses,  but  they  don’t  con¬ 
sider  any  head  chief  or  any  one  higher  than  theirs.  Konderome  at 
Kiacheemuck  had  a  man  by  the  name  of  Juan  Lo])ez — he  is  a  chief 
hut  he  is  under  Konderome.  I  have  heard  of  the  name  of  Con 
Quien,  but  I  never  knew  anything  about  him.  He  died  long  ago 
before  1  was  old  enough  to  remember — I  do  not  know  where  his 
home  was.  The  chief  at  Kiacheemuck  is  Konderone  and  Juan — 
they  are  both  chiefs  of  the  same  village,  but  of  no  other  village. 

500  Pursuant  to  the  same  stipulation  herein  referred  to,  the 

deposition  of  Hugh  Norris  was  duly  taken  on  behalf  of  de¬ 
fendants,  at  Sacanton,  February  10,  10’22,  and  eontained  evidence 
as  follows: 

Direct  examination  by  Mr.  Fraser: 

Hugh  Norris  is  my  name.  I  live  at  Sells.  I  am  a  full-blood 
Papago  Indian;  about  4<S  years  old.  In  my  young  days  1  lived  at 
Vamori,  then  most  of  the  time  at  San  Xavier.  I  am  chief  of  police 
in  the  Indian  Service  over  the  Papago  country  in  Arizona.  I  have 
held  this  position  for  20  years  and  my  duties  have  required  me  to 
travel  the  Papago  resenation  extensively — I  have  been  all  over  it. 
I  am  familiar  with  the  Santa  Rosa  district.  I  went  to  school  in 
Albuquerque,  New  Mexico,  in  about  1888 — I  came  back  for  a  year 
or  over  and  then  went  to  training  school  at  Tucson — was  there  4 
years  and  in  1800  T  went  to  the  Mission,  staying  there  until  we  went 
to  Sells.  I  hjive  translated  the  Papago  language  into  English  and 
vice  versa  as  interpreter  during  the  last  25  or  20  years  in  court  and 
on  the  reservation.  1  have  interpreted  in  the  United  States  courts 
for  over  25  or  2(5  years  and  have  l)een  to  Plnenix  and  once  to  Yuma 
and  they  call  me  to  Tucson  anytime  thev  have  an  Indian  case.  T 
Just  interpret  on  the  reservation  when  they  call  me.  There  is  no 
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offu’ial  intoq'netor  oji  (lie  resorvation.  For  20  years  I  have  l)een 
familiar  witli  the  I^apa^o  people  around  Santa  Rosti.  The  grouj) 
of  villajies  around  Niacheeinuck  are  all  called  Santa  Rosji  now  by 
some  j>eople — they  call  the  one  villaj^e  where  the  school  house  is, 
Santa  Rosa,  and  havr  done  so  for  (piite  a  while  in  speaking  to  white 
men.  If  an  Indian  ija'cts  an  Indian  they  would  call  it  Kischeemuck. 
or  if  he  was  from  Afhi  he  would  say  Achi.  Ra])aj>:os  never  use  the 
wor/*  Santa  Rosa  in  rjp(‘akin<j:  to  each  other  of  one  or  all  the  villaj»es. 
From  Kischeemuck 'to  Achi  is  P-j  or  2  miles  northeast,  Anegam 
iP-_.  to  4  miles  due  imrth,  Iloitak  about  2  miles  south  and  Akchin 
about  3  mil(‘s  south.  These  villai>:cs  around  there  have  chanj^cd  from 
larircr  villages  to  smaller  ones — 1  believe  Anepnn  is  now  the  hirgest. 
The  houses  arc  scattered  all  over — there  are  no  streets — .sometimes 
cultivatc<l  fiehls  and  sometimes  mease  wood  and  mescpiite,  or 
oDl  th(‘  desert,  lies  between  the  houses.  Kiaeheemuek  would 
stretch  about  2  miles  om*  way  and  1  or  Po  mih's  the  otlaa* 
way.  there  is  no  plaza  in  any  of  the  villa^res — they  are  all  about  the 
same.  I  know  where  Kabitka  is — it  is  east  of  Kiaeheemuek  village — 
it  is  a  mountain,  a  kind  of  peak — it  is  a  kind  of  a  ranj^e  about 
miles  lorn;,  about  miles  from  the  m^vernment  school.  In  my  travels 
1  nev(‘r  heard  of  the  name  Okfuno  from  the*  Fapam*^-  1  never  hear<l 
of  O.ximo — the  name  that  eom(*s  nearest  the  .<f)und  is  a  mountain 
north  of  (’omobabi  village  the  Indians  call  Fnukam. 

Is  Fnukam  a  peak  or  a  ranm*?  A.  It  is  a  rau'je  of  moun¬ 
tains.” 


It  is  about  7  or  S  miles  east.  west,  .-south  and  north — it  is  kind 
of  a  round  ranije — the  nearest  point  is  about  14  or  I”)  miles  south 
of  Kabitka.  I  never  heard  of  Me.^ealero.  I  don’t  think  1  ever  heard 
any  ]ilaee  in  the  PajAam)  cfnintry  called  Sierra  Fabeza.  1  know  of 
Rlaek  Head.  I  have  heard  them  call  a  mountain  Stuehmoe  (  Rlaek 
Head) — it  is  in  the  AVkol  mountain  ranm‘  somewhere.  Tlie  Ah'kol 
ranm*  is  a  sierra — Taple  Tov)  is  not  in  a  si(*rra — it  is  (^f  by  itself. 
T  know  there  is  a  hi"  cap  between  Table  Top  mountain  and  lllaek 
Tl(‘ad  .Mountain,  hut  1  don’t  know  how  far  it  is  from  Table  Top  to 
Rlaek  IIea<l.  If  you  cn  about  1.1  or  2  miles  n(n*th  or  r-ast  from  tin* 
Covernnu'iit  .-school  vou  can  easily  tell  that  Table  Top  is  all  by  itself, 
and  not  nart  of  the  ranee  in  which  Rlaek  Head  mountain  lie-s. 
The  neo|)le  of  .Anecam  call  it  Anecam  by  it.«elf.  1  don’t  think 
thev  belone  to  the  .same  divi.^ion  of  the  PaT>a.cos  as  the  f)eople  of  th<‘ 
other  three  villaces.  The  [>eople  of  the  other  3  villaces  have  a  dif¬ 
ferent  name  amonc  the  Pa?\acos — other  Papacos  call  tliem  Tokto- 
cowa.  Xo  Papaco  villace  that  T  know  of  claims  to  own  any  def¬ 
inite  tract  of  land  around  it — this  is  .«o  as  f.ar  back  as  mv  memory 
Coes.  The.«e  3  or  4  villaces  have*  never  claimed  a  definite  tract  of 
land.  As  far  hack  as  I  remember  no  Ikmaco  villace  has  claimed  a 
boundarv  line  between  it  and  any  other  Panaco  villace.  Aeeord- 
inc"  to  PaT>aco  custom  the  individuals  own  the  (-nltivate«l 
p02  fields  and  when  the  liead  of  a  familv  dies,  his  children  <»r 
widow  or  nearest  relative  take  his  fields.  Tliev  believe  that 
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all  of  them  own  what  is  known  as  the  Papa^o  reservation  now.  A 
Papaj^o  van  change  his  rvsidvnvv  and  take  up  land  elsewhere  at  will 
— he  does  not  have  to  jjet  permission  to  settle  elsewhere — they  just 
leave  their  old  lields  and  they  are  open  for  anyone  else  to  take  up. 
Xo  villaj>;e  ever  claimed  to  own  the  land  around  it  in  common  or 
as  a  village.  The  cattle  are  not  confined  within  certain  grazing 
limits — no  attempt  is  made  to  keep  the  cattle  of  one  family  or  vil¬ 
lage  separate  from  those'  of  another.  It  has  always  been  the  custom 
to  have  one  chief  at  each  village — there  has  Ix'cn  no  exception  to 
that  and  this  was  true  of  the  Santa  Rosa  villages.  According  to 
custom  the  chief  is  chose'u  hv  a  son  if  he  is  tit  taking  his  father’s 
plac(‘  wh(‘n  he  is  too  old  or  <lies.  or  the  old  chief  may  elect  a  relative 
or  h(‘  may  elect  soim'hody  in  his  village  when  he  thinks  is  fit  to 
lie  chief  after  him — 1  know  of  no  otlu'r  way  that  they  arc  chosen. 
.\  chief  usually  holds  office  for  life  as  long  as  he  behaves  himself 
and.  of  coui*s(‘  if  he  does  something  wrong  he  will  he  taken  out. 
.\s  far  hack  as  I  can  remember  it  is  the  chief’s  duty,  when  he  hears 
anything  that  he  thinks  is  im|)ortant.  to  call  them  to  come  to  his 
plac(‘  and  mec't  there  and  they  talk  the  thing  over.  In  the  olden 
time's  he  had  powei-s  of  punishnu'iit  hut  this  ]>ower  has  not  existed 
in  mv  recollection. 


As  far  hack  as  you  can  n'luemher,  if  the  chief  gave  orders 
to  anyone  and  that  Indian  disnutc'd  th(*m  would  anything  he  done 
to  him?  A.  Yes,  he  would  either  he  ])unished  by  him  or  he  would 
sf'ud  him  over  to  the  agent  for  him  to  see  about  his  case.” 


.\ske<l  what  is  the  meaning  of  the  chief’s  council,  frequently  re- 
firri'd  to  in  the  testimony.  I  reply  that,  as  1  under.«5tand  it,  the 
chief  i‘('ally  has  no  council  hut  it  is  just  the  old  men  of  his  village 
who  ar(‘  old  (*nough  to  s|»eak  ahout  things  in  the  village  if  they 
hav(‘  anything  important  tr)  tjdk  ahout.  If  there  is  something  im- 
j)oitant  he  would  call  all  the  f>ld  men  in  and  if  the  young  fellows 
want  to  eonie  in  they  can  sit  around  and  listen  to  what  they 
."ifid  talk  ahout. 


‘*Q.  And  would  there  he  any  particular  old  men  who 
formerl  the  council,  or  how  would  it  he?  A.  It  would  he  all  old 
men.” 


I  don’t  think  that  in  any  of  these  Santa  Ro.sa  villages  the  council 
consists  of  any  fixed  number  of  i)eople.  There  are  liable  to  he  more 
there  one  time  than  another.  The  T*ar>agos.  as  a  tribe  or  a  nation, 
are  attached  to,  and  are  fond  of  their  lands.  A  matter  that  af- 
f(‘ct('d  all  the  lands  around  a  village  woidd  he  considered  a  mat- 
tei'  of  high  importance.  A  chief  would  have  no  power  to  grant  any 
part  of  the  land  around  a  village  without  calling  a  meeting — if  he 
did  call  a  council  the  ehif'f  and  council  together  could  not  give 
away  or  grant  part  of  the  land  around  the  Panago  village — this  is 
true  as  far  hack  as  T  remember.  If  a  chief  wanted  to  give  a 
white  man  the  right  to  go  into  court  and  bring  a  suit  ahout  the 
land  around  a  village  he  could  nf)t  do  .«o  without  calling  a  council. 
I  never  knew  of  a  head  chief  of  all  the  Papago  nation.  I  have 
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heard  of  Con  Quion — I  never  knew  liini — he  was  never  considered 
hv  the  Papa^o  people  as  liead  chief  that  I  know  of — they  considered 
Iiiin  chief  of  Ids  own  villaue.  I  heard,  like  anv  otlier  chief.  Tlie 
PajKi<^os  cfnisidi'i-  tin*  hoiindaries  of  the  Papaj^o  country  to  be 
I/aho<jnivai i  ran.ue  which  is  tlie  outline  on  the  east — Pima  County 
line  on  the  luuth;  A.jf>  ran^e  of  mountains  on  the  west  and  the 
Mexican  hordir  on  the  south.  When  1  was  a  hoy  most  of  the 
Papaj^o  houses  wen*  built  of  ^ra^s,  .<ome  ocatillo  and  some  cactus 
ribs.  No  adobe  brick  hous(*s  in  thos(*  davs;  it  would  take  a  familv 
of  .■>  pef)ple  about  1  or  T)  days  to  build  a  ^rass  house,  about  a  week 
to  buibl  a  cactus  rib  bouse — the  urass  hou.«i<;*s  had  no  windows — 
the  df)ors  are  aboiit  feet  biixb  in  an  arch  shape.  In  the  cold 
weather  th(*v  build  fires  in  these*  bouses  and  the  smoke  would  just 

throuLih  tlu*  urass — none  (d  the  bouses  w(*re  more  than  one  story 
— none  had  winelows — none  of  the  bouses  tealay  are  more  than  one 
stoiv.  In  the  oM  davs  a  bouse*  was  <l('strov(*d  after  a  death  had 

4  4  * 

occuired  in  it.  The  Papaiios  have  no  writt(*n  lan^ua^e  and 

r>94  as  far  back  as  I  can  r(*memli('i'  no  consielenible  number  spoke 

I'niilish — tin'll*  W(*re  quite  a  f(*w  of  them  spoke  Spanish  who 

live  over  to  tin*  south,  "fhev  wen*  verv  few  in  the  north  who  could 

•  • 

sp(*ak  Spanish — they  were  more  mix(*d  in  the  south  with  the  Mex¬ 
icans  on  the  Sonora  side. 

‘‘(h  M  hen  you  wi'ix  a  boy  what  was  the  general  feelinu;  amon^ 
the  Papaiios  as  to  the  .white  man  s  customs  and  the  entry  of  white 
men  amonii  them?  A.  In  some  parts  they  kind  of  hated  to  have 
the  white  people  around  them — the  Mexicans  came  in  and  on  the 
{Southern  |>art  they  don’t  .'^eem  to  hate  them  so  much. 

Q.  I)o  you  know  wliat  that  feeling  was  around  the  Santa  Rosa 
villages  as  far  back  as  vou  (*an  remember?  A.  Thev  don’t  want  the 
white  men,  or  Mexicans  to  come  in  amoii”;  them  there.” 

In  those  days  I  don’t  think  the  Papa^os  knew  anything  about 
the  white  man’s  laws. 

Q.  Would  imany.  or  any  of  the  Papagos,  in  those  days  be  able 
to  understand  what  is  meant  by  a  deed?  A.  No,  sir,  they  would 
not  know  what  it  meant.” 

They  would  hardly  understand  the  meaning  of  a  power  of  attor¬ 
ney. 

“Q.  Coming  to  the  pre.*^ent  suit,  when  did  you  first  hear  anything 
about  the  suit  or  the  Hunter  traii.'^action  of  ISSO?  A.  I  first  heard 
of  it  from  Mr.  Prown — tliat  was  in  lOKb  if  1  rememher  it  right.’’ 

He  called  himself  .lame'  Brown.  The  way  1  met  Mr.  Brown, 
1  was  told  by  agent  Mc(Juaig  that  there  was  a  man  in  Tiic- 
oOo  son  who  wanted  to  see  about  .«ome  Indians  and  he  told  me 
to  go  and  see  him.  I  went  to  Charlie  O’Holl’s  house  and  we 
went  down  to  Bioadway  to  a  lodging  house  and  .«aw  Mr.  Brown  who 
.Slid.  “I  would  like  to.  go  out  to  the  Papago  coiintr^^  and  I  would 
like  to  have  you  go  abmg  wiht  me.”  1  got  my  wagon  and  team 
from  the  Mission  and  came  to  Tuc'^on  the  next  dav.  Mr.  Brown 
.said,  ‘d  cannot  go  out  with  you  but  I  would  like  you  to  go  out  there 
and  see  some  of  the  old  ebiefs  and  get  them  to  sign  these  papers.” 

He  gave  me  .some  piq)ers;  the  papers  described  10  tracts  of  land, 
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one  of  which  included  Santa  Tlosa  tract  as  No.  2,  reciting  and  setting 
forth  a  power  of  attorney  from  Ascension  Rics,  of  San  Xavier,  to 
]h)l)ert  F.  Hunter,  and  containing  a  confirmation  of  the  appoint¬ 
ment  of  said  Hunter,  as  attorney,  and  attorney-infact,  and  it  also 
provided  for  a  scheme  for  a  partition  of  the  lands  around  san  Xavier 
between  Hunter  and  the  people  of  that  village,  bearing  at  the  end 
the  date  of  1010.  He  handed  me  this  and  9  others.  This  one  is 
apparently  made  out  for  execution  by  the  chief  at  San  Xavier.  I 
don't  remember  if  there  was  a  similar  instrument  for  Santa  Rosa. 
.Ml  the  instruments  were  similar,  the  difl'erence  being  that  they  w’ere 
blank  right  where  .Vseension’s  name  is  and  San  Xavier’s  name  is.  I 
think  the  words  As(*ension  Rics  and  San  Xavier  were  written  in  that 
instrument  when  it  was  handed  to  me.  Mr.  Brown  told  me  to  go 
out  to  the  villages  and  see  the  oldest  Indian  chiefs  that  I  could  find 
and  get  them  to  sign  the  ])apors.  T  said  I  could  not  promise  that 
1  could  get  them  to  sign,  he  said,  “I  believe  you  can  if  you  try — I 
want  you  to  do  this  and  T  will  give  you  $100.  for  each  name  that 
is  signed  on  the  pajiers.”  1  said,  ‘T  won’t  promise  you  because  I 
don’t  know  whether  they  will  sign.”  That  was  the  last  word  he 
said  to  me.  1  started  out  and  the  first  man  T  saw  at  the  village 
outsi<le  of  town  was  Juan  Pablo — I  asked  him  if  he  knew  anything 
afout  this  land  sale  or  agreement  to  give  half  of  the  Papago  land 
tf>  Col.  Hunter — he  said  he  never  had  heard  about  it.  I  went  to 
(^uijotoa  and  saw  Jose  Tan’s — he  was  the  old  chief  of  that  village, 
lie  said  he  did  not  know  anything  about  it. 


r)9(>  (To  the  question  which  elicited  the  answer  contained  in 
the  last  sentence  the  plaintilV  objected;  ground,  hearsay;  ob¬ 
jection  overruled  and  exception  note<l.) 

(Witness  then  describes  similar  interviews  with  the  chief  or  acting 
chief  of  little  Tucson,  Topowa,  Covered  Wells  and  San  Xavier,  and 
with  a  verv  old  man  at  (’omobobi,  all  of  whom  denied  anv  knowl- 
edge  of  said  land  sale  or  agreement  with  Gol.  Hunter.  Copies  of 
each  of  the  instniments  testified  to  by  these  witnesses,  offered  in 
evidence  as  defendants,  exhibit  o-a.  Objected  to,  by  plaintiff  as  in¬ 
competent,  irrelevant,  immaterial,  and  hearsay.) 

I  returned  the  ])a[»ers  to  Mr.  Brown.  After  this  Brown  transaction 
I  next  heard  of  the  Hunter  transaction  of  1<S,S()  at  the  Sells  meeting 
in  1018,  where  I  was  present  and  part  of  the  time  acted  as  inter- 
f»reter.  There  were  fully  100  Indians  there — they  came  from  almost 
all  the  villages.  1  don’t  know  if  any  of  the  Santa  Rosa  people  were 
there.  Mr.  Bowie  and  Mr.  McCormick  spoke.  They  told  them  that 
there  was  a  suit  in  court  about  some  land — that  some  of  the  old 
chiefs  are  suj>posed  to  have  agreed  to  give  half  of  their  land  to  Col. 
Hunter  as  their  attornev.  Thev  asked  the  Indians  if  thev  had  ever 

t  •  t/ 

heard  about  it  before  and  they  seemed  to  know  nothing  about  it.  A 
committee  was  ap|)ointcd  to  inve.stigate.  The  Indians  gave  the 
names  of  the  ones  they  wanted  to  be  on  the  committee  of  investiga¬ 
tion.  I  was  not  there  when  the  committee  reported.  Since  then  I 
have  made  inquiries  about  this  suit  or  this  Hunter  transaction 
among  the  Papagos.  I  would  go  to  the  villages  and  if  I  saw  an 


396 


rUEBLO  OF  SANTA  ROSA  VS.  A.  B.  FALL,  SEC’y. 

old  man  or  an  ol<l  woman  I  asked  liiin  or  her  about  tliis  and  they 
.seemed  not  to  have  heard  about  it  l)efore.  I  liave  never  found  a 
I*apa^o  wIk)  ever  heal’d  of  a  eouneil  meeting];  to  authorize  any  of 
the.<c  Hunter  deeds  or  powers. 

Ihiukam  was  the  name  of  tlie  mountain  that  1  Siiid  resembled 
OkoiiKJ.  I  eouM  not  ])oint  to  this  mountain  on  the  map  (Defend¬ 
ants*  I’hxhihit  1  ) — they  are  on  the  north  part  of  the  Comobabi 
mountains,  north  from  Comohahi  \hlla^e. 

(^ross-examination  by  Mr.  Keid: 

1'liere  was  a  place  near  Po.^o  lUaneo  where  there  were  evidences 
of  hniner  roast  ini:  of  mescal  roots.  In  S])anish  a  place  called  Mes- 
eab'i’o  w«»nld  iinlicale  a  place  wliere  mescal  was  manufaetured. 
ohT  “(h  Kabitka  Mountain  is  ])ointed  out  and  referred  to  as  a 
lar^e  p(‘ak.  is  it  not?  A.  It  is  a  range  of  “mountains  and 
Kabichk  is  on  the  south  .^ide  of  the  range. 

(h  The  lemaindc'r  of  the  lange  is  very  mueh  lower  than  the  end 
to  the  sfiulh?  A.  Yes,  sir, 

(1.  You  have  h(‘(‘n  ac’tiii'j:  as  one  (»f  the  interpreters  during  all  this 
hearing  Ix'foie  a  notary  ]nihlic,  have  you?  A.  I  have, 

(^.  Attending  thes(‘  lu'arings,  who  else  has  been  in  attendance 
practically  all  the  time  at  tin*  taking  of  all  the  testimony  represent¬ 
ing  the  government?  A.  Jos(*  X.  Tahlo,  Mr,  Thackeray,  and  Mr. 
McCormick. '■ 

Jose  X.  Pablo  is  in  charge  of  all  the  cattle  owned  by  the  Papago 
jx'ople.  His  dutic'j  are  just  to  look  after  the  round  ups  and  any 
mixup  of  tln*ir  cattle.  Mr.  Thackeray  was  su])ervisor  sometime  ago, 
Mr.  McCormick  is  the  in-c'sent  agent.  Fathc'r  Ponaventure  was  also 
pre.<ent  practically  all  the  time,  acting  in  the  intere.«t  of  the  govern¬ 
ment.  He  is  the  Catholic  Priest  in  charge  of  the  Mission  on  the 
reservation.  In  S]>anish  the  words  Cerro  and  Sierra  are  used  by 
the  Mexican  peojtle  in  this  part  of  the  country  to  denote  a  large 
mountain.  My  testimoTiy  relative  to  the  customs  and  usages  and 
laws  of  the  Indians  refers  to  the  time  since  T  was  old  enough  to 
remember.  They  say  that  in  the  olden  days  the  Papago  customs  were 
pretty  much  the  same  as  they  are  now.  The  government  agents 
in  the  Papago  country  have  not  assumed  much  of  the  authority 
that  was  formerly  exercised  by  the  chiefs,  the  chiefs  still  punish  for 
small  offenses  hut  when  it  comes  to  a  serious  charge  they  send  them 
to  the  agent.  Some  of  the  Panagos  know  about  the  lines  of  the 
reservation.  There  are  some  villages  outside  the  line.  There  are 
no  regular  times  for  council  meetings.  The  Chief  calls  all  the  older 
men  of  the  village  when  he  wants  them.  The  chief  himself  knows 
he  has  no  right  to  sell  any  of  the  land  without  letting  the  people 
know  about  it.  From  mv  earliest  recollection,  to  some  extent,  there 
was  a  good  deal  of  fear  that  the  Mexicans  or  Americans  would 
508  encroach  upon  the  lands  of  the  P^apagos  and  they  were  very 
strenuously  at  all  times,  insisting  that  the  Papago  country 
should  not  be  settled  by  white  peojde  and  .«hould  be  allowed  to  re¬ 
main  a  Pa]>ago  country  and  they  have  tried  to  keep  others  from 
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settling  on  the  land.  At  the  time  T  first  heard  of  this  Hunter  trans¬ 
action  from  Brown  in  1910,  1  visited  some  half  dozen  chiefs  of  that 
many  villages  in  the  Papago  country  who  were  pretty  old  men.  I 
told  them  what  Mr.  Brown  said — 1  did  not  tell  them  what  was  in  the 
instruments.  I  just  told  them  what  Mr.  Brown  told  me  to  tell  them 
— told  them  to  sign — Mr.  Brown  told  me  to  tell  them  that  long  ago 
some  chiefs  came  in  to  Tucson  and  agreed  with  Col.  Hunter  to  be 
their  attorney  to  protect  them  in  their  land,  and  in  payment  he 
wt\s  to  get  one  half  of  what  is  known  as  the  Papago  land  and  the  in¬ 
strument  that  I  asked  them  to  sign  recited  a  power  of  attorney.  I 
tried  to  explain  to  them  what  it  was  hut  1  don't  know  whether  they 
understood  or  not.  I  talked  to  a  great  many  })eople  other  than 
the  chiefs  after  that  time.  When  1  went  around  1  asked  the  chiefs 
only.  After  that  when  I  had  business  in  the  country  I  asked  the 
others.  When  1  saw  an  old  person  1  asked  him  what  he  had  heard 
about  it.  Sometimes  1  told  the  voung  men  about  it  and  sometimes 
the  young  men  would  be  pre.^^ent  when  1  would  be  telling  the  chief 
about  it.  My  business  took  me  over  practically  all  the  l^apago  coun¬ 
try,  to  practically  all  the  villages  from  time  to  time  since  1910. 

“Q.  So  that  after  1910  the  information  was  pretty  well  distributed 
over  the  Papago  country?  A.  It  would  be  if  they  believed  it  but 
they  don’t  seem  to  believe  there  was  anything  in  it. 

Q.  Well,  it  would  be  if  they  talked  a))Out  it?  A.  It  would  be  if 
they  believed  there  was  something  in  it.” 

Q.  But  in  the  meeting  in  1918  where  you  had  practically  a  repre¬ 
sentative  of  more  than  one  from  all  the  villages  with  a  meeting  of 
over  100  people,  you  did  not  lind  a  single  ])crson  at  that  meeting 
who  had  ever  heard  of  any  such  thing  before?  A.  None  of  them 
say  they  ever  heard  it  before. 

599  Q.  Does  this  not  indicate  that  the  Indians  are  apt  to  forget 
pretty  easily?  A.  As  1  said  before,  if  they  don't  believe  it 
they  forget  it  right  away. 

Q.  If  they  don’t  believe  in  it  they  will  forget  it  in  a  week?  A. 
Yes. 

Q.  Then  you  did  not  ofTer  any  of  these  Indians  a  bribe  to  sign 
the  paper?  A.  No,  sir,  I  did  not. 

Q.  'Tou  were  not  directed  to  oiler  any  of  the  Indians  a  bribe  to 
sign  it?  A.  No,  sir.” 

Charlie  O’Dell  was  a  special  ollicer  on  the  liquor  traffic,  connected 
with  the  Indian  Bureau — he  is  dead.  Mr.  Brown  told  me  to  see 
the  old  chiefs. 

Examination  by  Mr.  Fraser: 

The  mountain,  Kabitque  is  called  Kabichk  by  the  Indians.  I 
never  heard  of  Kabitque  Ijefore  tins  case  came  uj).  I  understand 
Spanish  a  little.  I  can  carry  on  a  conveisation  with  a  Mexican — 
I  can  hardly  tell  the  difference  between  Cerro  and  Sierra — I  don’t 
know  what  Cerro  means  in  Sjianish.  There  is  little  difference  be¬ 
tween  the  customs  and  organiziition  of  the  Paj^agos  between  1880 
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anti  now — the  chief  eonld  not  do  things  afTeetin"  the  tribe  unless 
he  calletl  a  council  hut  he  does  not  call  it  just  for  fun — he  never  did 
anything  of  ini|>ortanee  without  calling  them  together.  The  two 
Papago  villages  I  mentioned  as  being  outside  the  reservation  are  in 
the  Saeaton  resenation.  deferring  to  these  Hrown  Instruments,  I 
did  not  tell  the  chiefs  to  sign — 1  asked  them  if  they  would  sign  and 
one  or  two  of  them  laughed  at  me — 1  did  not  try  to  compel  them  to 
sign.  If  there  had  h(‘en  a  council  meeting  of  the  villages  of  the 
people,  and  they  decided  to  give  a  chief  authority  to  sell  their  land 
or  authority  to  engage  a  white  man  to  go  into  court  and  represent 
them — it  is  the  sort  of  thing  the  Pajxagos  would  remember. 

“Mr.  lieid: 

Q.  Will  you  ])lease  write  on  the  stenographer's  note  hook  there 
the  word  ‘Kahitcpie’  or  ‘Kavichk*  the  way  it  is  written — the  way  you 
understand  it  to  he.  Can  you  do  that,  Mr,  Norris?  A.  No, 
GOO  sir,  I  won’t  try. 

Mr.  Heid:  Voluntarily,  Mr.  Ilonaventure  Oblasser  spells 
the  name  as  follows:  ‘Kavichk.’ 

Mr.  Keid:  These  Pa])ago  names  are  very  dillicult  to  put  in  Eng¬ 
lish  writing,  are  thev  not.  A.  Thev  are  to  some  extent. 

Q.  This  particular  word  or  name  is  so  dillicult  that  you,  youi'self, 
do  not  know  how  to  write  it  in  English?  A.  I  would  not  try  to.  no. 

Q.  That  is  the  mountain  G  miles  east  of  Santa  Rosa?  A.  Yes, 
sir.” 

It  is  sometimes  referred  to  as  Santa  Rosa  Mountain  hv  White 
people.  When  I  say  that  there  is  a  mountain  6  miles  east  of  the 
vicinitv  of  Santa  Ihr^a,  I  mean  that  is  the  mountain  Kahichk. 
The  reason  1  don't  wish  to  undertake  to  s]k*11  the  word  is  because 
there  are  so  manv  wars  to  st»ell  it.  1  don't  want  to  sav  which  it  is. 

Pursuant  to  the  lirst  stipulation  herein  referred  to,  the  deposi¬ 
tion  of  Edwin  C.  Saiiteo  was  dulv  taken  on  behalf  of  defendants,  at 
Sacaton,  Arizona,  Eehruary  Ih,  192*2,  and  contained  evidence  as 
follows:  ‘ 

Direct  examinc|tion  by  Mr.  Frasier: 

Edwin  C.  Santeo  is  my  name:  am  a  full  blood  Papago  Indian; 

about  4()  vears  old.  I  am  a  missionarv,  and  in  addition  I  am  a 
«  « 

labor  agent  Jimong  the  Papagos.  This  reipiires  me  to  go  out  to  the 
Papago  villages  on  tld'  reservation  ami  gather  up  the  men,  women 
and  children  to  ]»ick  cotton — I  have  been  doing  this  from  1912  to 
191G  and  from  1917  to  1921.  Sometimes  I  make  3  or  4  trips  each 
year — I  visit  all  the  -Papago  villages  on  the  reservation.  1  have 
heard  of  this  suit  that  is  going  on  concerning  land  around  Santa 
Rosa  and  the  supposed  sale  of  it  to  a  white  man  named  Hunter.  I 
never  heard  of  the  al  eged  transaction  of  40  years  ago  when  deeds 
and  powers  of  attorne :  were  given  by  some  chiefs  to  Hunter.  The 
information  that  I  have  had  in  reference  to  the  matter  is  that  on  one 
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of  my  travels  I  came  to  a  certain  village  and  the  old  men  asked 
001  me  if  I  knew  ahont  certain  parties  ^oinjj;  around  taking  the 
names  of  the  old  chiefs;  that  they  heard  that  the  land  was 
sold  to  a  certain  party — I  don’t  remember  how  or  from  whom  I 
heard  that — it  was  some  one  down  either  at  Santa  Rosa  or  Pieinimo 
— that  is  all  T  heard,  or  all  the  inquiry  that  was  made  of  me.  I  told 
them  I  would  inquire  into  the  matter  and  find  out  if  there  was  any 
truth  in  it,  so  eaeli  village  T  visited  the  first  thino;  T  would  do  would 
he  to  look  up  the  old  men  in  that  village  and  inquire  about  this  land 
heinjx  sold  to  a  certain  ])arty — T  did  this  in  most  of  the  villaj>;es  that 
1  visited — I  bejjan  to  do  so  somewhere  in  Ifilo  or  1914,  I  don’t  re¬ 
member  the  year.  1  have  continued  to  make  these  inquiries  since 
then — I  talked  mostly  to  old  men.  1  never  found  anywhere  in  any 
Papago  village  any  Papago  who  had  ever  heard  of  this  land  sale. 
1  heard  about  the  meeting  in  Sells  in  1918  to  consider  the  same  sub¬ 
ject.  I  believe  I  talked  with  some  of  the  people  who  were  at  that 
meeting. 

“Q.  Had  any  of  the  |)eo])le  you  talked  with  after  the  meeting 
heard  anything  ahont  it,  about  the  land  transaction  before  that  meet¬ 
ing?  A.  Very  little.” 


I  was  born  here  on  the  Cnla  below  Florence.  My  early  life  was 
s])ent  in  the  village  of  Tecolote.  in  the  Papago  country.  1  was  14 
when  T  left  there.  As  far  back  as  I  reiiK'niher  T  began  to  take  notice 
of  the  laws  and  customs  of  the  Pa])agos — then  each  village  had 
its  own  chief.  T  have  heard  of  Ton  Quien — 1  don't  believe  he  was 
head  chief  of  the  whole  Papago  trib(‘  of  Fndians — he  was  chii'f  at 
his  own  village,  Quijotoa.  As  far  back  as  1  can  remember  the  chief 
would  call  a  council  of  his  own  village  t(»  discuss  anything  of  im- 
])()rtanee.  The  council  consist(‘(l  of  most  of  the  men  of  the  village, 
sometimes  a  few  would  not  answer  the  call — mostly  tlnw  would  hut 
sometimes  two  or  three  would  not.  In  tho.'se  days  there  was  no 
custom  for  a  chief  to  sell  or  give  away  the  land  around  a  village — 
if  he  wanted  to  engage  a  white  man  to  ])repare  a  suit  about  land 
around  a  village,  he  could  not  do  so  without  the  consent  of  the  coun¬ 
cil.  Then  the  Papago  hon.'^es  were  ma<le  of  grass,  ca(*tiis  ribs  and 
ocatillo,  hardly  any  adobe  house.s.  They  raise  more  cattle  these  days 
than  in  the  times  1  remember.  After  that  meeting  of  Sells, 
00*2  the  Indians  1  talked  to  remendjored  the  meeting — they 
seemed  to  understand  what  was  said  at  the  meeting — they 
thought  the  subject  was  about  their  land  being  sold. 


Cross-examination  bv  Mr.  Reid  : 

I  don’t  rememl>er  how  many  peo]>le  who  talke<l  to  me,  had  heard 
of  it  before  the  meeting  at  Sells — mav  be  as  many  as  half  a  dozen. 
The  Indians  had  their  own  laws  or  rules  to  go  by  in  the  early  days — 
there  was  no  rule  about  selling  lands.  As  a  gemual  rule,  wluai  a 
chief  wants  any  big  business  he  has  got  to  call  in  his  men  of  the 
village  to  exj)lain  to  them,  and  if  it  goes  all  right  with  the  people 
generally,  it  is  the  thing.  He  would  not  make  a  contract  for  the 
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sale  of  lain!  witlioiit  fii^st  "cttin^  tho  consent  of  the  council — he 
would  not  think  of  doiii"  it  in  any  other  way. 

“Q.  Keginninji  as  far  hack  as  1013  and  1914,  you  constantly  made 
inquiries  of  the  poo]»le  of  the  various  villages  about  this  alleged  .<ale 
of  land?  A.  From  about  that  time  I  started  to  work  among  the 
people  from  1013,  hut  somewhere  along  in  before  that  time  I  (piit 
for  a  while,  then  I  found  out  there  was  a  certain  party  going  round 
taking  the  names  of  the  chiefs. 

Q.  About  lOl,")  was  that?  A.  Maybe,  yes.  sir. 

Q.  And  from  that  time  on  you  made  re])eated  and  constant  in¬ 
quiries  alx)ut  this  matter?  A.  From  the  older  peojde.  yes,  sir.*’ 

The  older  chiefs  were  cou'^iderahlv  interested  and  some  were  anx- 
ions  al>out  this  matter.  They  showed  kind  of  a  surprise  about  it 
and  a  little  worrv.  I  don't  remember  the  names  of  the  men  1  talked 
to,  but  Kondcrone,  I  think,  was  one — he  is  the  chief  at  Kiaeh(‘e- 
muck,  and  when  I  would  return,  in  a  few  instanees,  they  woubl  in- 
Tjuire  if  I  had  heard  anything.  They  didn't  re})eat  that  afterward. 
They  all  knew  the  ollieials  of  the  government  were  looking  after 
their  affairs.  It  was  about  1010  that  they  were  still  showing  anxiety, 
or  interest.  It  was  somewhere  about  1915  when  I  talked  to  Konde- 
rone  about  this  matter. 

“(F  About  7  vears  ago — had  he  heard  anvthing  about  it?  A. 
Yes. 

Q.  What  did  he  hoar?  A.  lie  did  not  tell  me;  he  heard  about 
the  case  some  time  before  that.” 

003  He  heard  ab.out  it  recentlv  before  that.  Neither  ho  nor 

« 

any  of  the  men  I  spoke  to  ever  heard  of  a  council  or  village 
meeting  to  authorize  a  sale  of  Fa]>ago  lands.  I  know  Hugh  Noi-ris 
very  well. 

Pui’suant  to  the  first  stipulation  herein  referred  to.  the  deposition 
of  Frank  A.  Tliaekcry  was  duly  taken  on  behalf  of  defendants,  at 
Sacaton,  Arizona,  Febrnary  19,  19*22.  and  contained  evidence  as 
follows: 


Direct  examination  by  Mr.  Fraser: 

Frank  A.  Thackery  is  my  name:  am  49  yeai*s  old.  I  am  a  special 
supervisor  in  the  Indian  service  of  the  Interior  I)e|)t.  1  was  in  the 

Indian  service  from  1991  until  3  years  ago.  I  was  fiist  employed 
as  laborer  at  the  Sac  and  Fox  .\genev,  Oklahoma  and  later  fanner 
at  the  Indian  School  there — then  teacher  of  Industries  and  mannal 
training  at  (Tow  Creek  Indian  School.  South  Dakota — then  <lis- 
ciplinarian  at  the  (lemn  Indian  School.  Nebraska — then  as  <uner- 
intendent  nmUa-  the  agiMit  at  Riverside  School.  Oklahoma — th(*n 
snj'crintendent  of  Shawnee  Indian  Ag('ney.  Oklahoma — then  as  sn- 
j^ervisor  of  Imlian  Schools,  with  suiuavision  over  ('alifornia,  .Vri- 
zona,  ami  Nevada — then  as  superintendent  of  the  (Jila  River  Indian 
Resemition,  Arizona — then  as  chief  supenisor  of  farms  for  the 
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Indian  Sonico,  and  then  T  rosisinod  and  was  out  ?*  years  and  then 
took  up  the  work  I  now  liave.  I  have  also  been  a  member  of  the 
Indian  rompetencv  Commission,  acting  in  1915  or  1916  with  Major 
.lames  11.  Mcd.auj^hlin — at  the  end  of  a  year  with  him  I  was  made 
cliairman  of  a  se])aiate  commission  with  another  inspector  acting 
with  him.  for  aliout  a  vear.  The  nature  <if  tlie  work  was  that  act- 
ing  witli  the  superintendent  of  tlie  rescuvation  visited,  as  the  third 
meml)er  of  the  eommission,  we  visited  the  allottees  of  the  reser\’a- 
tion  individually  and  determined  which  of  them  were  sufficiently 
competent  to  receive  full  title  to  their  lands  and  thereby  become 
citizens.  I'rom  my  whole  o.\peri(‘nee  1  became  accpiainted  with  the 
Sac  and  Fox.  and  Kiowas,  of  Oklahoma;  Sioux  of  the  Dakotas  and 
Montana:  and  some  with  the  Omahas  and  Winebagos  in  Nebraska; 

the  Kiowas,  romanches,  the  Cad<los  and  Wichitaws,  Shaw- 
G(M  nees.  rottawatomies  and  Kickapoos  of  Oklahoma.  Then  as 
su|>ervisor  1  visited  all  the  tribes  in  Arizona,  most  of  those 
in  Nevada  and  all  those  in  Southern  California.  As  a  member  of 
the  Competency  Commission  I  visited  Fort  Pick  Agency,  Montana, 
Sturdy  Rock  Agency,  of  North  Dakota,  Cheyenne  River,  South  Da¬ 
kota,  and  Flat  Head  and  Black  Feet,  Montana,  the  Umatilla  in 
Oregon,  Cipur  d^Vlene,  Fort  Hall  and  Limhigh  Indians  in  Idaho; 
the  Choctaw  and  Chickasaw  in  Oklahoma,  and  I  have  seen  a  good 
deal  of  the  ('reek,  ('herokees  and  Seminoles,  of  Oklahoma,  and  the 
Shoshones  in  Wyoming.  1  fiist  visited  the  Papago  country  I  think 
the  latter  part  of  1911.  1  was  then  su|)ervisor  and  the  year  follow¬ 

ing  I  was  made  superintendent  of  the  Gila  Reseiwation  in  Arizona, 
under  which  there  were  .<ome  1.299  or  1,599  Papagos;  then  as  chief 
supervisor  of  farming  1  was  in  the  Papago  country  on  a  number  of 
trips.  I  have  seen  more  or  less  of  them  for  the  ])ast  11  or  12  years. 
My  experience  has  taken  me  among  the  ti’ibe  on  the  present  Papago 
reservation  frequently.  I  have  become  familiar  with  their  tribal 
organization  ami  gov(M*nment.  The  chiefs  among  the  Papagos  are 
selected  just  about  the  same  as  they  are  among  other  Indians  that 
I  have  knowledge  of,  either  coming  to  a  man  by  inheritance  or  by 
a  man  establishing  his  own  prominence  with  the  people  by  his 
abilitv  as  a  man  of  influence  amongst  them — I  would  call  his  an- 
thority  rather  indefinite.  1  have  heard  a  great  deal  of  the  testi¬ 
mony  recently  taken  in  this  case  and  have  heard  frequent  refer¬ 
ences  tf)  a  council  assisting  or  advising  the  chief.  The  l^i])ago  sys¬ 
tem  of  chosing  a  council  is  just  the  same  as  it  is  or  was  with  all  the 

other  Indians  in  the  coimtrv.  The  word  “coiincir’  is  nsuallv  used 

«  • 

to  refer  to  a  meeting  about  a  matter  in  hand  that  to  any  definite 
body  of  men.  .\ccording  tf)  Papago  customs  as  I  have  observed 
them,  there  is  never,  or  nsuallv,  a  definite  bodv  sitting  in  council 
and  when  there  is  a  matter  in  hand  to  counsel  about,  the  chief  of 
the  village  usually  calD  a  meeting  to  which  all  the  men  are  invited 
and  those  in  attendance  constitute  the  council.  I  have  never 
695  attended  a  council  meeting  but  to  which  all  were  invited  to 
attend;  their  meetings  on  any  business  matters  or  things  of 
that  sort  are  always  open — anybody  can  go  who  has  knowledge  or 
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ideas  on  the  matter  at  hand,  and  he  may  speak.  I  have  attended 
eoiineils  amon^  the  Papaj^os  and  other  tribes — all  Indian  councils 
are  practically  the  .snine — and  held  in  practically  the  same  way — 
their  leadei-s  arc  reco^^nized  as  leadei's.  I  see  no  dillerencc  in  the 
Papa^os,  the  Kickapoos,  or  the  Sioux.  In  recent  years,  amone:  the 
O.sa^es  in  Oklahoma,  where  there  have  been  lar^e  i)roperty  interCv'^ts, 
and  where,  by  reason  of  some  act  of  Congres.s  recpiiring  that  certain 
mattei's  shall  have  the  apju'oval  of  the  council  before  submi.ssion  to 


the  department  for  action,  there  has  IxH'ii  established  a  definite  coun¬ 
cil — this  is  more  or  less  in  recent  years.  The  Papago  tribal  or  vil¬ 


lage  organization  is  ^lo  more  delinite  than  the  Kickapoos,  the  Shaw- 
nees  or  the  Sioux  who  are  calle<l  Plains  Indians. 


“(|.  in  your  obseifvation  of  the  workings  of  the  Papago  system, 
what  authority  has  the  chief  in  important  matters  apart  from  the 
council  or  meetings?  .V.  He  usually  settles  matters  in  dispute  over 
marriage  relations  or  j»ossession  of  children,  or  mattei*s  of  that  sort. 
il.  \\’lu‘U  it  comes  to  larger  matters  atfectiug  the  whole  commu¬ 


nity,  what  is  his  ])o\ver,  if  any,  apart  from  the  council  or  meeting? 
A.  It  is  usually  iu  au  advisory  cajiacity,  having,  as  1  undei'stand  it. 


only  about  the  same  power  as  any  other  adult.*' 


Speaking  fiom  my  knowledge  of  the  Pa])agos,  as  a  whole,  they 
have  had  very  littlt‘  association  or  contact  with  the  white  people  and 
when  I  U'came  familiar  with  them,  thev  had  less — thev  were  whollv 
unfamiliar  with  the  Jaws  of  the  country.  I  think  they  would  know 
it  was  wrong  to  st(‘a|.  and  things  of  that  sort,  but  outside  of  such 
matters  they  hav(‘  keiv  little  understanding  of  the  law  of  the 


countrv. 


"i).  Woidd*  thev  he  able  to  exnlain,  or  to  undei’stand,  what 
hot)  was  iiK'aiit  l»y  a  deed  or  a  power  of  attorney?  A.  \"ery  few 
of  them.  I 

Q.  Would  they  at  ach  more  importance  to  that  than  to  any  other 
piece  of  pajKU  ?  A.  No.  excepting  very  few  who  have  had  sutlieient 
education  to  und(‘:*stand.'* 

These  exceptions  are  people  who  have  attended  school.  In  search¬ 
ing  for  information  in  this  ease  I  was  told  that  an  Indian  at  Sily- 
marki  had  a  \erv  yaluahh*  paper  which  probably  related  to  this 
case.  I  t(M)k  Mr.  .bee  X.  Pablo  as  interpreter  and  drove  many  miles 
to  his  village — we  fnjund  him  at  his  farm  in  the  Santa  Rosit  Valley. 
After  considerabh'  t;/lk  and  expjanation  as  to  who  1  was  and  what 
we  wanted,  he  prodijiced  the  paper  in  (juestion  which  was  nothing 
more  or  Ic.^s  than  an  advertisement  for  a  certain  brand  of  over¬ 
alls,  having  on  it  the  outline  of  a  man  showing  how  well  the  over¬ 
alls  fitted  and  calliiig  attention  to  the  strong  seams  and  stitching 
and  so  on  and  meakurements.  It  was  very  old  and  it  had  been 
folded  until  the  folds  were  worn  through  and  it  had  been  carefully 
stitched  ami  in  ma-y|places  these  stitches  had  worn  out  or  pulled  out 
and  be(*n  stitche<l  a  second  and  a  third  time  to  hold  it  together.  He 
repeated  a  number  of  times  that  he  had  received  the  paper  from 
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his  father  or  his  uncle — that  he  kept  it  very  carefully — he  had  no 
definite  idea  as  to  what  it  was — he  said  it  was  a  very  important  paper, 
handed  down  to  him  by  his  ancestors — he  said  the  picture  repre¬ 
sented  a  man  who  had  visited  them  in  the  remote  past  and  had 
ha<l  some  meeting  with  them.  1  talked  with  him  an  hour  and 
ji  half  iK'fore  he  hr(aij»ht  it  out — lu*  did  not  want  us  to  take 
it  away — he  wanted  to  keep  it.  1  have  attended  council  meetings 
one  week  when  there  would  he  .‘>0  or  40  ]n‘esent  and  another  a  week 
or  two  later  at  which  there  may  he  only  two  or  three  of  the  same  men 
there.  During  the  tinu*  that  1  have  known  the  Papagos  they  have 
had  no  head  chief,  to  my  knowledge.  1  am  not  sure  of  the  exact 
date  that  1  lirst  heard  of  the  prc'.'icnt  suit,  at  least  as  far  back  as  1914. 
The  lirst  information  that  1  liad  was  from  Mrs.  Cowgill,  residing  in 
Iduenix  and  Los  Angeles,  who  gave  some  information  to 
GOT  xMr.  K.  Olheig.  of  the  Indian  Irrigation  Service  and  Mr. 

()llx*rg  transmitted  it  to  me,  1  think,  hv  letter.  It  was  not 
long  after  that  1  ha<l  a  telegram  from  the  ('ommissioner  of  Indian 
Allairs  directing  me  to  proceed  immediately  to  the  Santa  Kosa  Vil¬ 
lage  on  the  Papago  reservation  and  aseeitain  certain  facts  from  them 
and  also  from  .ludge  Day.  1  went  down  the  following  day  with  an 
inteipreter  and  two  men,  had  a  meeting  at  Kiacheemuck  with  30 
or  do  men  of  that  village  including  a  chief  and  one  or  two  head 
men  and  that  day  or  the  following  day  1  visited  Judge  Day’s  store 
and  interviewed  him.  At  tlie  meeting  the  interpreter  read  the  tele¬ 
gram  to  the  Indians  gathered  at  council.  1  explained  the  matter 
as  best  1  could  and  asked  them  if  they  had  any  information  regard¬ 
ing  these  deeds  or  authority  to  Mr.  Hunter  to  bring  suit  with  ref¬ 
erence  to  the  land  around  this  village.  After  talking  amongst  them¬ 
selves  they  informed  me,  through  the  inter}>retcr,  that  they  knew 
nothing  about  it  at  all.  1  think  some  of  them  did  tell  me  at  that 
time  that  there  had  been  one  or  two  men  there  to  see  them  about 


the  same  sort  of  thing,  but  that  they  knew  not-ing  at  all  about  it. 
After  that  at  various  times  during  the  3  or  4  years  following,  I 
made  many  inquiries  at  many  dillerent  villages  of  many  different 
people,  esi)ecially  of  the  old  j)eople  regarding  the  question  of  this 
suit  or  the  Hunter  deeds,  1  found  no  one  who  had  any  knowledge  of 
the  things  inquired  about.  The  next  step  in  the  inquiry  was  that 
I  was  asked  to  meet  Mr.  P>owie,  the  superintendent  and  the  council 
of  Indians  to  go  over  the  matter  and  explain  the  work  that  Mr. 
Bowie  was  about  to  commence  in  connection  with  this  case.  This 


meeting  was  held  at  Sells,  then  called  Indian  Oasis.  Mr.  Bowie, 
Mr.  McCormick,  a  number  of  Indians  and  1  spoke.  Tbe  3  white 
men  mentioned  told  them  that  .<ome  9  or  10  villages  were  involved, 
and  juirticularly  th(‘  tract  in  the  ca.<e  about  the  group  of  villages 
in  the  Santa  Bosa  Valley,  explaining  to  them  the  best  we  could 
about  this  j)ower  of  attorney,  which  was  supposed  to  have  been 
G08  given  Mr.  Hunter  as  authority  to  take  the  matter  into  court 
and  if  he  got  a  favorable  decision  that  he  was  under  agree¬ 
ment  to  receive  half  of  the  land  for  his  services.  Inquiry  was  made 
of  the  Indians,  and  up  to  the  time  of  about  1914  nobody  present 
knew  anything  about  the  old  transaction.  The  meeting  lasted  a 
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good  i)art  of  the  day — llieie  weio  men  there  from  all  over  the  reserv’a- 
tion — there  was  room  for  00  to  100  men  inside  and  a  lot  of  them 
were  standing  up  and  a  nuinher  outside,  after  tilling  the  room. 
They  decided  to  name  a  committee  of  representative  men  to  make 
further  in(|uiry  and  report — they  were  to  make  iiKpiiry  particularly 
of  the  old  men,  to  get  information  regarding  these  deeds  and  the 
authority  for  this  suit.  1  don't  know  what  the  committee  reported. 
After  that  I  made  no  other  otlicial  visit  into  the  Papago  country  on 
this  matter  until  the  pre.«ent  visit,  during  which  1  have  made  in- 
quirA’  and  have  found  no  one  who  knew  anything  about  what  hap¬ 
pened  in  18S0  until  this  rcccait  information. 

‘*Q.  Two  or  three  years  ago  the  New  York  attorneys  of  the  present 
I)laintill‘  were  asked  hy  the  Solicitor  (leneral  what  was  their  author¬ 
ity  to  represent  their  alleged  clients.  They  replied  by  producing 
a  power  of  attormy,  appanaitly  e.xecuted  in  1880  hy  one  Luis  and 
they  also  stated  that  the  present  inhabitants  of  the  Santa  Rosa  vicin¬ 
ity  were  in  sym])athy  with  the  suit.  Have  you  recently  taken  any 
steps  to  tind  out  whether  or  not  the  later  statement  is  correct?  A. 
Yes,  sir. 

(L  Ph‘a.<e  desrrihe  just  what  you  have  done.  A.  I  took  the  matter 
up  at  various  meetings  with  a  very  large  percentage  of  adult  men 
residing  within  th(‘  supposed  tract  d(.‘scribed  in  this  so-called  Santa 
Rosa  deed.  I  asked  them  in  some  cases,  collectivelv  and  in  others 
individually  again,  if  they  knew  anything  about  any  part  of 
000  this  transaction  and  whether  they  wanted  ‘‘the  suit  to  con¬ 
tinue  or  to  he  dismissed  and  thev  have  all  said  that  thev  were 

*  V 

well  satisfied  with  the  wav  the  matt(*r  st(K)d:  thev  one  and  all  wanted 

•  « 

it  that  wav  and  thev  asked  that  the  case  he  dismissed. 

a  « 

Q.  Did  you  take  any  stet>s  to  embody  this  desire  of  the  present 
dav  inhabitants  of  that  vicinitv  that  the  .suit  end  and  not  go  on. 
in  written  form? 

Mr.  K!(‘indienst ;  We  ohjeii  to  this  on  the  grounds  that  it  is  hear¬ 
say — not  the  h(  st  evidence.  Let  this  objection  )»recede  the  pi’evious 
(juestion  and  we  move  that  the  answer  he  stricken. 

(Objection  ami  motion  overruled:  exce]^tion  noted.) 

Yes.  sir. 

Q.  Plea.se  state  just  what  you  did.  A.  1  had  a  petition  prepared 
covering  the  matters  stated,  including  a  re(|uest  for  dismissal,  and 
after  having  it  carefully  interpreted  and  explained  to  the.se  people, 
thev  signed  it. 

Q.  State'  whether  any  threat,  or  promise  or  pre.ssure  of  any  soi-t  was 
offered  or  brought  to  hear  u])on  them  or  any  of  them  to  induce 
them  to  sign  this  jeetition?  A.  No.  sir,  there  was  none. 

(L  Was  the  jut  it  ion  it.self  inter]  n-eted  in  the  bearing  of  the.se 
Imlians?  A.  1  don't  undei*stand  Papago  but  it  was  given  to  the 
inter] >reter  in  each  case  ami  I  know  from  his  mentioning  various 
words  in  English  through  the  petition,  that  he  had  read  it  to  all  of 
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them  who  signed.  It  took  a  considerable  length  of  time  in  each 
case,  both  })receding  and  following  the  reading  of  the  petition. 
There  was  in  almost  every  case  cpiite  an  extended  discussion  and 
talk  regarding  it  before  they  signed.  (Petition  produced.)  The 
petition  contained  181  or  182  signatures.  The  census  of  Achi, 
Akchin.  Anegam  and  Kiacheemuck,  which  last-named  village  is 
marked  on  the  census  as  Santa  Posa,  shows  a  po])ulation  of 
1)10  195  males,  over  21  years  old.  The  ])etition  contains  a  few 

women.  1  started  out  to  let  the  adult  women  sign  the  peti¬ 
tion  al.«o  and  afterwards,  to  avoid  making  such  a  cumbersome  docu¬ 
ment,  I  decided  just  to  take  the  matter  u]>  with  the  adult  men. 
The  women,  according  to  Papago  custom,  take  no  ])art  in  the  coun¬ 
cils  or  agreements  or  such  matters.  In  addition  to  the  Indians  to 
sign  at  me(‘lings.  (juite  a  few  signed  who  were  not  asked  by  me. 
Where  my  name  appcjirs  as  a  witne.^^s  op-osite  a  signature,  all  signed 
in  my  presence.” 

\\dicreu|)on.  tlie  petition  was  ofl'en'd  in  evidence  as  Defendants’ 
kixliibit  <>-a.  to  the  introduction  of  which  plaintiff  objected  on  the 
grounds  that  the  document  is  a  .<elf-serving  document  of  the  Defend¬ 
ants,  and  is  incompetent,  immaterial  and  irrelevant,  and  it  appears 
to  bo  a  document  without  a  date*  and  it  is  not  the  best  evidence  of 
what  it  piirportvS  to  show. 

Overruled ;  Exception. 

Petween  what  dates  were  tlu'se  signatures  attached  to  this 
petition?  .\.  From  the  .‘list  day  of  .lannary,  1922,  to  the  10th  day 
of  February.  1922,  both  inclusive.” 


S|)caking  of  my  e.\pcrienc('  on  the  (‘ompeteney  (.'ommission,  those 
were  found  to  he  comj^etent  who  had  by  several  years’  experience 
in  bandling  tbcii*  own  affairs,  demonstrated  their  ability  to  defend 
tbeir  own  rights  in  competition  with  the  white  man  or  other  neigh¬ 
bors.  At  the  pre,«ent  time  I  consider  abf)ut  2  ])er  cent  of  the  Papagos 
eomp(‘tent.  This  is  ba.^^c'd  on  my  pre.sence  during  the  taking  of  a 
great  part  of  the  testimony  dui’ing  the  pre.<ent  month  and  from  my 
previous  ex])erience  of  the  Pa])agos.  A  large  majority  of  the  un¬ 
educated  Pa)>agos  have  little  or  no  idea  of  miles  or  acreage.  A 
larger  ]>cr  cent  have  some  idea  of  yeai's  or  numbers  but  most  of 
them  have  very  little  idea  of  a  larger  (juantity  as  defined  by  num- 
bei*s. 


fill  “Q.  When  you  get  through  with  thi.s  ease  does-'t  that  end 
your  .services  with  the  Indian  Department?  A.  I  don’t  know 
that  as  yet — when  I  am  through  with  this  I  will  report — I  won’t 
know  until  I  get  an  answer.” 

This  overall  adverti.s-rnent  man  did  iu»t  indicate  or  suggest  that 
it  had  anything  to  do  with  the  Hunter  matter.  I  think  he  is  an 
average  of  the  older  Papagos.  In  1914  I  went  into  Santa  Rosa  and 
assembled  the  people  and  told  them  about  this  suit.  I  collected  a 
large  meeting  of  the  old  or  older  men,  between  30  and  40  Indians. 
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“Q.  This  petition  that  voii  liad  sij»no(l  vou  sav  was  read  to  them? 

A.  Yes.  sir.  ^  ‘  ‘ 

Q.  Did  you  explaiiji  wliat  the  suit  was  about?  A.  Yes,  sir. 

Q.  Do  vou  think  tli(‘V  understood  it?  A.  I  tliink  tliev  did. 

^  _  ^  •  • 

Q.  Tlien  tliev  understand  a  i»reat  deal  better  now  than  tliev 

would  in  18(S0?  A.  1  don’t  know  as  1  know  just  what  you  inean 

bv  that. 

« 

Q.  If  an  Indian  as  not  eoni|)etent  to  understand  the  ]uir])ort 
of  a  suit  or  a  dee(l  n  ISSO.  in  your  judjiinent,  he  woubl  be  in 
1922,  is  that  right?  A.  I  mean  by  that  we  explained  it  better  to 
them  in  this  ease*  lhail  was  explained  in  ISiSO. 

Q.  You  were  not  |>ie.<ent  in  ISSO?  A.  No,  sir. 

Q.  And  you  have  no  knowledge  of  how  it  was  exjdained  to  them 
then,  hav(‘  you?  A.  No.  sir. 

Q.  r»ut  if  properld  explained  to  an  Indian  in  18<S0,  he  would 

understand  what  a  (Ded  was  or  what  a  suit  in  eourt  was  or  would 

he?  I 

( 

Mr.  F  raser:  Objeettjd  to  an  opinion  evidenee  and  that  the  witness 
is  not  eom])etent  to  answer. 

A.  T  have  only  seen  these  people  in  the  last  12  yeai*s — they  no 
doubt  have  a  belter  uilderstanding  of  things  now  than  they  did  then. 
1  think  in  a  very  eanjful  way  they  might  have  been  made  to  under¬ 
stand  what  the  wh(»Ie  matter  was,  even  in  1880.” 


()12  Cro.<s-exa  mi  nation  bv  Mr.  Reid: 

% 

I  have  been  assign  d  to  this  partieular  ease  in  the  past  month 
and  have  spent  ja’aelirally  all  of  my  time  on  the  ease,  during  this 
month.  During  my  last  employment  by  the  government  I  have 
been  assigned  To  nothing  exeept  this  ease.  My  knowledge 
013  of  the  papers  lias  been  aeijuired  since  1911,  but  is  supple- 


been  assigned  ! 

r.l3 

of  the  papers  i 

mented  bv  con 

V 

‘Q. 

We.  including 

attorneys  or  eoun.<el  lor  both  si<Ies  of  this  ease  spent  about  a  week  at 
Santa  Rosa  taking  testimony,  did  we  not?  A.  Yes.  sir,  about  a  week. 

(i.  The  first  part  of  I'ebruary?  A.  Yes.  sir. 

Q.  During  that  W(‘(*k  you  and  the  chief  of  police  of  the  Indians 
and  local  jKilice  and  interpreters  were  busy  getting  this  petition 
signed  up,  were  you?  A.  The  chief  of  police  ha<l  almost  nothing  to 
do  with  it — the  local  policeman  was  with  us  at  two  meetings — Mr. 
Jose  X.  Rablo  accompanied  me  on  almost  or  practically  all  of  the 
meetings  I  had  with  the  Imlians.  whose  names  ajipear  on  the  peti¬ 
tion. 

(^.  That  time  taken  in  getting  ilic.-^e  mimes  sigm‘d  to  this  [letition 
was  the  lime  that  you  alloweil  coun.*H‘l  for  plaintiff  to  assume  was 
being  used  in  finding  witne.<ses.  was  it  not?  A.  I  had  nothing  to  do 
with  the  |)rogram  of  the  taking  of  these  depositions. 

Q.  You  knew  we  were  waiting  at  Santa  Rosa  for  witnesses  a  great 
deal  of  the  time  on  the'  assu/iption  that  you  were  hunting  them,  did 
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you  not?  A.  I  did  not  know  you  were  waiting  there,  no;  we  were  ^ 
waiting  the  fii*st  part  of  it  about  as  much,  I  think,  for  the  plaintiff. 

(}.  All  told  we  were  about  3  days  taking  the  testimony  of  the 
plaintiff  in  Tucson?  A.  I  don’t  recall  the  e.xact  time — you  were  not 
on  your  way  when  I  arrived. 

Q.  Hut  at  the  very  time  that  we  were  examining  witnesses  at 
Santa  Rosa  you  and  others  of  the  ])arty  were  busy  getting  this  peti¬ 
tion  signed  uj)?  A.  1  was  ])rcsent  at  nearly  all  of  the  hearings  at 
Santa  Rosji  with  possibly  *2  (lays  exce])tion,  when  1  was  away  taking 
this  matter  of  the  petition  up  with  the  Indians,  as  well  as  the 
(114  matter  of  ascertaining  if  the  older  people  might  have  knowl¬ 
edge  of  this  suit  and  the  deeds. 

(|.  Where  there  is  no  mark  on  the  jH'tition,  the  people  signed  for 
themselves,  did  they?  A.  Yes.  sir. 

Q.  Eighteen  have*  written  their  names?  A.  I  don’t  remember 
how  many;  those  whose  thumb  mark  does  not  appear  there  were 
able  to  write  their  own  names. 

Did  these  j>eople  who  signed  this  petition  testify  in  this  ease? 
A.  Some  of  them  did. 

Q.  Can  you  give  their  names?  A.  1  can  give  some  of  them. 

Q.  .Ml  right,  give  them.  A.  Antonio  Lopez,  the  one  who  was  ex¬ 
amined  at  Florence  Saturday:  the  h(\ad  chief  at  Akehin  Village;  the 
old  man  that  we  examined  at  Cahahi,  I  don’t  recall  his  name  now; 
Pablo,  that  we  examined  at  Silymarki  and  all  of  the  witnesses  ex¬ 
amined  at  Santa  Rosa,  who  residt'd  either  in  the  village  of  Kiachee- 
nniek,  Anegam,  Aehi  or  Akehin. 

Q.  They  signed  l)efore  their  t('stimony  was  taken,  or  after?  A. 
Some  h(‘fore  and  some  after. 

(}.  The  fact  that  they  had  signed  a  ])etition  was  not  brought  out 
in  their  direct  examination  of  any  witness  that  you  heard  testify? 
A.  Xo,  sir. 

Q.  And  we  had  no  opportunity  to  examine  them  on  this  on  cross 
examination?  A.  Xo.  sir. 

Q.  Was  that  j)urposely  or  accidentally  done?  A.  T  don’t  know. 

Mr.  Reid:  We  move  to  strike'  the  petition  as  not  competent  as 
testimony  or  evidence  in  the  ease,  as  not  upon  any  issue  properly 
raised  in  the  ease  and  U|)on  the  further  ground  that  no  opportunity 
has  been  given  counsel  for  the  plaintiff*  to  take  uj)  this  matter  with 
any  of  the  signers  or  cross  examine  them  on  it — motion  denied — 
('Xeeption  noted. 

It  is  stipulated  between  counsel  that  “without  further  tes- 
hl.*)  timonv  Mr.  T.  F.  McCormick  will  testify  that  he  witnessed 

c 

the  .signatures  opposite  which  his  name  ai)pears  and  the  sign- 
eis  signed  in  his  presence. 

Defendants’  P]xhibit  0  is  as  follows: 

“We.  who.se  names  are  written  below,  respectfully  say  to  the  court: 

1.  We  are  full  blood  Papago  Indians;  we  all  live  in  the  Santa  Rosa 
A'alley  on  the  Papago  reseiwation  in  Pima  County,  .Arizona,  and  in 
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one  or  other  of  tho  Santa  Uoki  "roup  of  villages.  The  name  of  the 
village  where  eaeh  of  u.<  lives  is  written  after  the  name  of  each  of  us. 

2.  We  have  l>een  told  that  in  hS-SO,  the  year  the  railroad  came  to 
Tueson.  Luis,  who  was  then  chief  of  one  or  more  of  this  Santa  Rosa 
group  of  villages  gave  a  paper  to  a  white  man  called  Robert  F. 
Hunter,  which  seemed  to  give  Hunter  the  right  to  bring  a  suit  in  the 
white  man’s  court  alM)ut  the  lands  lying  around  these  Santa  Rosa  vil¬ 
lages.  None  of  us,  old  or  young,  ever  heard  of  this  paper  until  the 
government  men  told  us  aliout  it  a  few  veal's  ago;  and  none  of  us 
ever  gave  our  consent  to  it. 

3.  We  have  also  l»ecn  told  lhal  a  suit  has  been  brought  by  white 
men  and  is  nmv  going  on  in  tin*  While  man’s  court  under  authoritv 
of  this  paper  which  Luis  gave  to  Hunter;  that  it  is  brought  in  the 
name  oi  lla*  I’urhlo  of  Santa  Rosa  against  some  of  the  government 
men,  and  that  it  has  to  do  with  a  tract  of  land  lying  around  Santa 
Rosa  villages.  No  <»nc  (ff  us  ever  knew  about  this  suit  until  after  it 
was  brought.  No  one  of  us  asked  anyone  to  bring  it,  or  gave  anyone 
the  right  to  bring  it ;  no  one  of  us  approves  of  this  suit  or  wants  it 
to  go  on. 

4.  We  resp(*etfully  ask  the  court  that  this  suit  which  we  do 
()10  not  want,  and  with  which  W(*  have  nothing  to  do,  he  dis¬ 
missed.^’ 

Said  exhibit  contains  ISl  .signatures  as  testified  in  the  testimony 

of  the  witness  Thaekeiav  and  I'ach  signature  is  witneSv'ied  hv  two  wit- 

•  •  »/ 

nesses  as  te.<tified.  There  are  SO  who  gave  their  village  as  Kiachee- 
nmek.  At  the  end  of  the  exhibit  there  is  an  athdavit  that  Hugh  Nor¬ 
ris  and  Jose  X.  Rahlo  an*  full  blood  I’apago  Indians  and  understand 
and  sjK'ak  the  Rapago  language  and  r(*ad  and  write  English — they 
are  crunpetent  t(»  he  interpietej> — they  have  interpreted  fully,  clearly 
and  correctly;  that  they  liavr  interpre’od  everything  said  at  each  of 
the  meetings  or  interviews  at  which  the  signatures  in  the  foregoing 
petition  were  procured  and  that  the  signers  signed  in  the  presence  of 
the  one  whose  name  is  atlixod  as  a  witness;  that  the  foregoing  petition 
was  rea<l  and  fully  and  accurately  inteipreted  and  each  signer  fully 
and  carefullv  informe^l  of  its  contents. 

Rui-suanl  to  tin*  lii^t  stipidation  lurein  referred  to,  the  deposition 
of  Ben  Joliiisoii  was  duly  taken  on  behalf  of  plaintiff  (introduced 
in  evi<Ience  hv  <lef\*ndants )  at  Florence  Diversion  Dam,  Arizona. 
Februarv  IS,  lh*22.  and  contaimd  evidence  as  follows: 


E.xamination  hv  Mr.  Reid: 

Ren  Johnson  is  mv  name;  1  am  4o  veal's  old.  Mv  home  ha.s 
Ix'cn  at  ('ahahi  all  my  life.  My  fatht*r  died  when  1  was  a  kid.  My 
fields  are  at  Big  Fields — mv  wife’s  lields  at  Little  Field.  She  is 
dead.  I  rememher  Tom  Dav.  his  home  is  at  Quijotoa. 

I  have  seen  Mr.  Huittai'd  before.  They  came  down  to  see  me  at 
Cabahi  when  the  Indians  were  playing  football — He  called  us  to 
come  together  he  wanted  to  find  out  something — I  don’t  know 
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what — he  and  Tom  Day  called  the  Indians  together — he  took  a  pic¬ 
ture  of  all  the  Incjians  gathered  there — he  sent  me  a  picture.  I 
learned  to  speak  English  at  Grand  .Iimetion,  Colo.  Some  old  Indian 
came  and  asked  if  anybody  know  the  land — he  said  the  old  chief 
sold  it — he  said  nobodv  knows  about  it — he  don’t  know  when  he 
sold  it. 

hi 7  “(}.  Did  he  tell  you  about  the  deal  that  was  made  many 

years  ago  between  a  white  man  by  the  name  of  Hunter  and 
the  Indians  about  their  protec'ting  the  land  of  the  Indians?  A.  We 
don’t  know  about  that — the  Indians  don’t  kmov  about  that. 

Q.  He  tobl  y(»u  about  that,  did  he?  A.  Yes. 

Q.  That  is,  Mi*.  Guittai<l  and  Mr.  Day  told  you  about  what  hap- 
]H‘ned  years  ago?  \\.  Y(‘s.  that  is  all  I  remember  but  ho  asked 
what  we  know  alxuit  it  -(au*  old  Indian  that  1  tell  to  come  over  he 
h(‘ard  and  he  asked  him  and  he  said,  “1  don’t  know,  I  don’t  remem- 
her.”  He  asked  .<ome  of  the  Indians  ahoiit  it.  Some  go  away  be¬ 
cause  they  don’t  know  nothing  about  that. 

Q.  Did  they  e.xplain  to  you  at  that  time  what  had  taken  j)laee 
many  years  ago  iclative  to  tin*  land,  about  a  deal  having  been  made 
with  (’ol.  Hunter  to  act  as  ag(“nt  for  the  Indians  to  take  care  of  and 
g(‘t  title  to  their  land  for  them?  A.  No,  1  don’t  hear  about  that. 

Q.  Did  they  tell  you  about  a  suit  that  was  going  to  be  brought  in 
court  about  this  land?  A.  I  don't  know  me,  1  don’t  know  it  my¬ 
self. 

Q.  You  don't  reniend)er  that?  A.  No,  1  don’t  remember. 

Q.  Did  you  not  t(‘ll  Mr.  Guittard  yesterday  that  you  did  remember 
about  it?  A.  No,  1  don’t  talk  about  it  mueh. 

Q.  On  Tuesday,  did  you  not  tell  Mr.  Guittard  that  you  remem¬ 
bered  about  him  being  tliero  and  telling  him  about  the  suit?  A. 
Yes,  he  asked  me  about  it  fait  I  don’t  hear  about  it. 

Q,.  But  he  told  you  about  it  yesterday,  or  day  before  yesterday,  is 
that  the  first  time*  you  heard  of  it?  A.  Yes,  I  don’t  know  about  it. 

Mr.  Beid:  1  gue.sx  we  will  have  to  have  the  interpreter. 

M  hereu})on  Hugh  Norris  aet(*d  as  int(*r]>reter. 

Q-  Do  you  rememh(‘r  tlu*  time  that  d'om  Day  and  Mr.  Guittard 
came  to  Cabahi ?  A.  1  remember  that. 

<>18  Q.  Have  you  known  Tom  Day  for  many  years?  A.  Yes, 
I  began  to  know  him  when  1  came  back  from  school. 

Mas  there  a  least  on  at  C'ababi  when  they  came  there?  A. 
'^’es,  they  were  having  a  feast. 

Q.  Mere  there  Indians  there  from  other  Indian  villages  around? 
A.  They  were  from  three  difl’erent  villages. 

Q.  Di<l  Tom  Day  and  Mr.  Guittard  call  the  Indians  together  to 
tallc  with  them?  A.  ^  es,  they  stopped  there  at  the  village — thev 
did  not  eall  us  uj)  but  we  got  together  when  they  stopped. 

(1.  More  or  less,  how  many  men  were  there?  A.  There  were  a 
few  of  them  got  together,  there  may  be  about  20.” 
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They  silid  tlicy  werolgoin^  to  ask  us  something  about  this  land — 
I  don't  rememlxT  inuclJ  about  it — the  one  tiling  1  r/Muemher  was  they 
wen*  trying  to  find  ou^  about  a  eertain  well — that  man  there  knows 
about  it  (indieating  Mi*,  (hiittard.)  That  is  what  they  wanted  to  find 
out  about.  They  tol-l  us  they  were  there  concerning  a  matter 
alleeting  the  title  of  tlbe  Tajiago  Indians  to  their  lands.  They  .<ay 
about  some  governor  in  the  olden  time  sold  some  of  the  land  and  they 
also  wanted  to  know  a  >out  it. 

Did  they  tell  yoii  there  was  going  to  he  a  suit,  or  was  a  suit  in 
court  about  this  land?  .\.  Yes,  Tom  repeated  that  in  Indian. 

(^.  At  that  time  weijt*  you  and  the  other  Indians  willing  for  that 
suit  to  go  on  to  detern'une  the  title  of  your  land?  A.  Xo,  none  of 
us  like(l  it — we  don’t  know  anvthing  aliout  it. 

(^.  Dili  you  tell  them  at  that  time  that  you  would  like  to  have  the 
suit  go  on,  hut  since  then  you  have  heard  so  much  about  it  that  you 
don't  want  it  to  go  on?  Xo.  we  never  say  anything  about  that, 
that  we  would  like  the, suit  to  go  on — we  asked  an  old  man,  and  he 
say  no  we  don't  want  it. 

f)l!)  Did  you  not  on  last  Tuesday  tell  Mr.  Day  and  Mr. 

(hiittard  that  you  remembered  to  have  told  them  at  that  time 
at  Cahahi  that  you  were  willing  and  wanted  the  suit  to  go  on  but 
since  that  time  you  Itnve  been  talked  to  a  great  deal  and  you  now 
think  otherwise?  A.  I  told  them  I  could  not  tell  them  anvthing — T 
don’t  know  much  about  it — the  first  time  I  know  was  when  you 
people  came  to  Cababi. 

Q.  T)id  vou  not  tell  them  Tue.'xlav  when  vou  were  here  where  vou 
are  now  that  vou  told  them  when  vou  were  at  Cahahi  at  that  time  vou 

«  t.  « 

would  like  to  have  the  suit  go  on  hut  since  that  time  other  people 
have  talk(‘d  about  it  so  that  you  feel  difTerently  now?  A.  As  I  said 
a  while  ago  1  don't  know  anvthing  about  it.  T  could  not  tell  them 
that  1  would  like  it  one  wav  or  anv  wav — I  told  them  to  ask  the  old 

•  •  t 

peo]>le  about  this.” 


Cross-e.xamination  by  Mr.  Fraser: 

"i}.  Did  Tom  Day  and  Mr.  Guittard  inquire  about  a  place  calle<l 
Okomo  when  they  were  at  that  meeting  at  Cahahi?  A.  Yes.  that 
is  what  they  asked  us  about,  hut  we  don’t  know  what  that  was  about, 
we  could  not  sav. 

(}.  Xone  of  the  Indians  there  had  ever  heard  of  it.  had  they?  .\. 
Xo.  none  of  them  seemed  to  know  anything  about  it. 

Mr.  Reid:  Ts  there  a  place  over  in  that  (i'ountry  known  as  Oximo? 
A.  Xo,  I  never  heard  of  it.” 


Rursuant  to  the  first  stipulation  herein  referred  to.  the  deposition 
of  Jorge  Vera  Kstaiiol  was  duly  taken  on  behalf  of  Defendants  at 
l.os  Angeles.  California,  June  30,  1922,  and  contained  evidence  as 
follows : 


Examination  bv  Mr.  Fraser: 

1  am  48  years  old,  resident  of  Eos  Angeles.  California,  since  1915. 
I  resided  in  Mexico — up  to  1914.  T  travelled  a  year  in  Europe 
(320  and  then  came  to  Los  Angeles,  where  I  established  my  resi¬ 
dence  in  Februarx',  1915.  I  am  a  native  Mexican — I  speak 
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Spanish  and  I  think  I  can  undei*stand  and  speak  English.  I  ac- 
(piired  Englisli  in  two  ways,  })y  studying  and  reading  books  written 
in  English  and  hy  practising  it  witli  niy  clients  in  my  office.  1  am 
attorney  at  law  .«ince  Fehruarv  ^Iv  education  is  divided  in 

j)arts — 1st,  a  primary  curriculum  of  6  years;  then  j)reparatory  school; 
then  high  school;  and  finally,  a  ]>ro])er  law  education  in  the  school 
of  Jurisprudence.  This  law  education  comprehends  Homan  law, 
Spanish  law,  Me.xican,  Civil,  Commercial,  Penal  and  Constitutional 
law;  and  we  had  the  general  ])roccdure,  economics,  history  of  law, 
philo.sophy  of  law,  private  and  public  infcrnational  conflicts  of  law 
and  some  other  acc(‘ssory  niallcis  of  h'ssc'i'  importance.  I  received 
a  diploma  a*‘tcr  1  had  conclnd(‘d  niy  ]H‘ofcssional  studi(‘s.  hy  which  1 
was  authoriz(‘d  to  ])ra(*tic(‘  law  in  all  the  Hepuhlic  of  Mexico  and 
each  of  its  stat(*s,  federal  districts  and  t('i-iitoi*ies  from  ISOfl.  T  prac¬ 
ticed  in  the  Hepuhlic  of  M(‘xico  and  in  the  (Mty  (»f  Mexico  up  to  Oc- 
toh(‘r  Iflld,  and  then  lane*  in  the  C.  S..  from  Fehruary  1915,  up  to 
the  ])resent  time.  1  have  h(‘cn  Profc'ssor  of  commercial  and  general 
law  in  the  National  School  (»f  .Inris)n-ud(‘ncc.  City  of  Mexico,  from 
P)0;>  to  1911;  also  legal  ailviscr  f(»r  the  IntcM’statc  Commerce  Com¬ 
mission  in  the  same  city.  1  also  had  the  ]K)rtfolio  (»f  Public  Educa¬ 
tion  and  of  the  Interior  in  the  Ferleral  (h)V(M‘nment  and  acted  as 
legal  advi.^r  of  the  General  Attorney  of  the  He])uhlic  in  litigation 
-tarted  against  the  Federal  Government  on  matters  connected  with 
land  tind  water  conce.«sions.  March,  April  and  May,  1911,  I  was 
'Secretary  of  Public  Education  and  Secretary  of  the  Interior  of  the 
Presidential  Cabinet.  In  1908-1909-1910  1  was  legal  advi«or  of  the 
General  Public  Attorney  in  the  litigation  above  mentioned  and  5 
months  o^*  1918  1  acted  as  Secretary  of  Public  Education  in  tin* 
Presidential  Cabinet.  I  also  acted  as  one  of  the  Commissioners  for 
the  formation  e>f  th(‘  mining,  water  and  land  law,  in  my 
t)*21  c.apacity  as  attorney  for  the*  Government  of  Mexi(*o  during  the 
years  1908,  1909  and  1910,  and  I  leave  had  professional  com¬ 
missions  from  mv  clients  in  my  legal  practice'  and  business.  Among 
niv  clients  have  been  the  Kansas  Citv,  Mexico  and  Gi’ient  Hailroad; 
Xaoozari  Hailroad  Coinjeany:  The  Mocto/.uma  Copper  Company;  the 
Cananea  Consolidated  Co]»])(‘r  Comjeany:  Tlie  Xm-tlu'rn  Hailroad: 
M(‘xican  Metallurgical  Company:  the  Compania  Agricola  del  Cha¬ 
pala:  the  Compania  Ilydro-clectrica  d(d  ('’hajeala;  the  Culiacan  Land 
Company;  the  Compania  Industiial  Jahon(‘ra ;  Compania  Algo- 
donera  de  la  Laguna.  1  never  rejerescMite'd  the  Pullmem  Company 
hut  acted  as  their  counsel.  I  was  offered  the  ])osition  of  .Attorney 
General  under  the  Porfirio  f>iaz  .\dministration.  In  mv  studv  and 
practice  I  acfjuired  knowledge  of  the  laws  governing  the  right  or 
title  of  Indians  in  Mexico  to  land  which  they  had  immemorial! v 


lived  on.  This  knowledge  covers  the  law  of  Spain  prior  to  Mexican 
inde])enden(‘e  and  the  law  of  Mexico  suh.<er|uent.  I  have  had  some 
opportunity  to  studv  and  ])ractise  the  law  covering  the  creation,  or- 
ganiz^ation  and  legal  essentials  of  pueblos  and  communities  among 
the  Indians  in  Mexico  u|)  to  1858.  Xo  laws  were  ever  enacted  by 
the  national  government  regarding  the  conditions  for  the  creation 
of  Pueblos  de  Indios  (Indian  Pueblos)  after  the  independence  of 
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Mexico,  and  up  to  date  of  tlie  Treaty  of  Mesilla  (185l>),  in  order  that 
an  Indian  eoinnuinity  in  Senora  inij^ht  he  lej^ally  called  a  puehlo. 
Therefore  the  laws  in  force  at  that  time  were  the  Sj)anish  laws,  and 
they  reijuired  of  a  jmchlo  de  Indios  a  special  act  of  the  Viceroy,  the 
Presidente  of  the  Audencia.  otherwise  the  Iliffh  Justices,  or  the  Gov¬ 
ernor  of  the  province  authorizing  the  creation  of  such  puehlo.  for 
the  purpose  of  re<lucin^  it  to  ])caceful.  s(‘dentary  and  Christian  life 
as  the  law  recited.  The  creation  of  the*  Indian  Puehlo  was.  there¬ 
fore.  a  matter  of  public  policy  and  not  of  individual  action.  By  that 
I  mean  that  it  was  not  enough  that  a  certain  numher  of  Indians  wen' 
Liathen>d  and  livinu,  in  a  place  to  U*  eonsidereil  as  a  puehlo  de 
Indios. 

()*22  It  was  lu'ce.^sarv  that  said  authoriti(“s  mentioned  considere<l 

it  a  public  h(*neiil  or  welfare'  to  i-educe  .siiel  Indians  to  a 
populated  center.  .<om('thin.ii  lihe  a  itvervation  of  Indians,  in  order 
that  they  minht  abandon  their  warlike  activities,  theii’  ])auanism  ami 
their  nomadic  life':  so  when  ihe'ie'  was  a  po.'^sihility  in  the'  opinion 
of  the-se'  authorities  (»f  re'sei'vin^;  ami  re'dne'in^  the-se  Inelians,  they 
moveel  to  ele>  it:  the*y  e*alled  the*  Indians  ami  oll'creel  tee  them  tee  hv 
reelue'e'd — (that  was  the*  worel  useel  by  the  laws  in  fenee) — it  nu'ant 
that  the  Inelians  were  re'elue*e‘el  (e»  at  h'ast  semi-e*ivilize'el  life*.  It  wjes 
neeessary  to  have  an  act  from  the.se  vie'creeys.  etc.,  tee  have  a  puehlee 
create'el.  If  there*  was  m)  sueh  ae't  it  was  sim[)ly  a  jiatherinii  e»f 
Inelians  withemt  lej^al  entity  whatseeever.  The  weerel  ‘'puehlee*'  in 
Spanish  has  several  nieanin^s.  a  tee'hnical,  as  well  as  a  ceemmem 
meaninii — the  e'ommeen  meaninjj:,  in  a  general  way  is  eepii valent  te> 
a  city.  te)wn  or  village,  or  peoj^le  as  understooel  in  Publish.  While 
its  tee'hnie*al  meaninii.  apjelieel  to  Ame'rica.  was  u.-^eel  tee  exjness  the 
e'enmmmity  e»f  Inelians  acerpteel  Ity  the  Spanish  (iovernment  as  a 
lejral  entity  under  the  conditieinis  above  set  forth.  V\)  to  18‘>d  there 
were  met  any  smaller  eir  h'ss  eer^ianized  communities  than  a  puehlo 
le'eeemiizeel  in  Mexiean  law  as  le^al  entities.  There  was  a  e'oniplete 
elitlcrence  in  the  creation  of  citie's,  towns  or  smaller  teewns  nameel  in 
Spanish  “ciuelaeles*'  '‘villas”  or  "In, fares’’  ami  the  e'lealiem  e»f  puehleis 
ele  Imlios.  The  feniner  applieel  te)  S])aniards  while  the  latter  ex- 
clusivelv  tee  Imlieins — the  feermer  e*reate'el  e)ru;anizatie)ns  with  aelmin- 
istrative.  politie*al.  judicial  and  civil  entities;  while  the  pue'bleis  ele 
Imlios  only  broiiuht  with  them  the  ielea  of  jeolice  organization  among 
the  Inelians  themselves  and  legal  entity  to  acepiire  common  prop¬ 
erty.  They  had  a  e*ertain  autonomic  jxelice  power  for  very  light 
infrae-tions  anel  a  kind  of  a  justie'e  of  the  jeeace  hut  with  reeluced 
jnriseliction.  They  were  alloweel  to  have  their  alcaldes  (justices) 
anel  regiodores.  a  certain  kinel  of  councilman  for  their  common  in¬ 
terest  1  lit  subject  to  the  regulation  of  the  Spanish  Crown  and 
also  (»f  the  nearest  city,  town  or  smaller  town  of  Sfeaniards 
in  certain  cases,  or  subject  to  individual  Spaniarels  to  wheim 
these  Indians  were  ree'ommended,  as  it  was  named  at  that  time. 
J'he  Worel  is  ‘'enceimendar”,  which  means  that  the  Inelians  were 
recommendeel  tee  the  Sj^aniards  in  order  that  they  would  ]U'otect 
them  and  instruct  them  in  the  Christian  doetrine — that  was  the 
main  idea.  If  a  collection  or  communitv  of  Indians  in  Sonora  in 
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1853  had  never  had  any  formal  recognition,  such  as  I  have  men¬ 
tioned,  although  it  had  existed  from  time  immemorial,  it  could 
have  no  right  or  title  whatsoever  in  the  lands  it  occupied,  because  it 
had  not  legal  entity  and  there  are  two  elements  necessary  to  having 
title — first,  the  pei-son  holding  the  title;  and  second,  the  property 
to  he  held,  and  in  this  case  the  person  lacked.  Such  communities 
without  official  recognition  living  on  certain  lands  there  had  no 
right  recognized  by  the  government;  it  wa.<  simply  the  fact  of  posses¬ 
sion. 

rp  to  1853  then  where  did  the  fee  title  or  ultimate  title  to 
tlie  land  occupied  by  such  Indian  community  rest  where  there  had 
h(‘cn  no  governmental  action?  A.  1  have  to  make  some  ])r(‘vi()iis 
(‘xplanation  to  answer  that  (piestion.  As  a  consecpience  of  the  Con- 
(jiK'st  it  was  declared  by  Po])e  and,  of  course,  accepted  by  the  Kings 
of  Spain  that  all  the  territory  conquered  by  Spain  and  Portugal  at 
that  time  would  belong  to  Spain  or  Portugal,  not  only  in  a  political 
capacity  but  as  a  civil  domain ;  and  the  Kings  of  Spain,  therefore,  de¬ 
clared  that  all  the  land  conquered  by  Spaniards  belonged  in  fee  sim- 
])le  to  the  crown,  not  to  the  Kingdom  but  to  the  Crown,  to  the  Royal 
Patimony;  and  they  consequently  declared  that  no  private  property 
could  be  created  exee]>t  by  s]^ecial  grant  from  the  same  Spanish 
(’rown.  This  condition  prevailed  after  the  lnde]>endence,  the  Na¬ 
tional  (lovernment  having  succeeded  to  the  Crown  of  Spain  in  all 
its  civil,  as  well  as  political  rights,  and  this  principle  estab- 
021  lished  by  the  laws  in  force,  no  property  has  had  any  existence 
in  Mexico  unless  it  has  been  the  result  of  a  special  act  of  grant 
from  the  government — as  long  as  there  was  no  grant  the  fee  title 
remained  in  the  government. 

Q.  In  section  P22  of  Hall's  Mexican  Law  occurs  this  passage — 
“Tlie  fee  of  the  land  embraced  within  the  limits  of  pueblos  con¬ 
tinued  to  lemain  in  the  sovereign  and  never  in  the  pueblo  as  a  cor¬ 
porate  body*'.  Does  that  agree  with  your  opinion  on  that  subject? 
A.  No,  it  does  not;  if  the  pueblo  has  been  accepted  and  recognized 
as  a  real  pueblo  de  Indios  and,  therefore,  given  a  legal  entity  the 
])ue  lo  «le  Tndios  was  granted  some  land  for  its  establishment  and 
these  lauds  helonged  to  it  as  a  community,  so  in  that  case  the 
title  to  the  laTid  did  not  remain  in  the  sovereign”. 

Prior  to  1853  a  juiehlo  de  Tndios  which  had  not  been  oflicially 
recognized,  could  not.  in  any  way,  acquire  the  absolute  fee  title  be¬ 
cause  it  had  no  legal  capacity,  legal  entity,  and  therefore  could  not 
he  title  holder  of  any  land.  Before  a  pue’  lo  de  Indios  could  ever 
acepiire  title,  if  any,  to  the  land  it  occupied  it  was  necessary  that  a 
grant  be  extended  to  these  pueblos  de  Indios  by  the  King  or  any 
of  the  Ollicers  in  charge  of  extending  titles  in  the  .'Several  Spanish 
Colonies,  which  in  Mexico  were  the  Viceroys,  the  Presidentes  of  the 
Audiencias  and  the  Governors  of  Provinces.  Such  an  Indian  com¬ 
munity  had  no  legal  capacity  to  acquire  lands  as  a  community  be- 
cau.'^e  it  lacked  legal  entity.  Individually,  the  Indians  could  be  con¬ 
sidered  as  po.ssessors  and  as  such,  be  allowed  to  ask  for  a  certain  allot¬ 
ment  of  land  by  the  government  but  they  had  to  petition  for  it  in 
their  individual  capacity  and  not  as  a  community. 
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(Pi')  “Such  coiunuinitios  could  not  acquire  title  in  any  way  un- 
h.-s?  there  was  sonic  novernnu'iital  action.  Such  an  Indian 
]iu<-h](i  which  had  ln'cn  r(*co^ni/.ed  hy  the  jiov(‘ininent  of  Spain  an<l 
Mo.xico  up  to  hS.").**,  could  not  obtain,  hy  ^rant  or  pre.<cription,  or  any 
otlier  wav.  title  to  a  tract  of  land  dO  miles  lonjr  hy  24  miles  wide 
umler  the  laws  (»f  Spain  and  Mexico.  Tlu*  lariicst  area  which  an 
ornani/.td  Indian  juicl»lo  could  acipiirc  was  a  tract  of  land,  namely 
a  ‘f  umlo  Ic.iial*  for  llu*  cstahlishnuait  of  hous(‘s  and  dwellings,  from 
the  sovereign — tliis  ifundo  h*jj:al  havinu;  varas  for  each  side. 

'rh(‘  puchlo  was  entitled  to  he  Liianted  another  tract  of  land  named 
‘cjido*  to  he  used  in  common  for  hn'cdinji,  cattle  and  otlier  purposes, 
this  heim;  one  .^cpian  lea.mu*  in  (*xtension — a  vara  in  a  little  less  than 
an  American  yard — it  is  .*>()  inches  hut  tlu*  inches  are  smaller  than 
the  inches  of  an  American  vanl:  and  a  leamie  is  about  .‘I  miles.  The 
‘cjido’  had  to  have  a  capacity  of  one  sijuai'i*  league  and  it  was  imma¬ 
terial  whether  it  was  rcuular  or  irn*.iiular  in  form.  It  was  the  fundo 
leiial  that  it  was  usual  to  make  a  sijuare.  and  the  center  of  all  these 
iiKasurements  was  the  church  of  the  ]uiehlo  de  Indios  and  then  in 
the  4  directions.  (»00  varas  had  to  he  measured  from  the  center  of  the 
church  to  each  one  of  the  4  ilirections.  north,  .‘^outh,  east,  and  west. 
'Phe  e.'^sential  pm  pose  of  reducinn  the  Indians  was  to  in.«truct  them 
in  the  (  hristian  doctrine,  so  one  of  the  first  reipiisit/es  for  the  estab¬ 
lishment  of  a  fundo  le.nal  was  the  erection  of  a  church.  Suppose 
there  were  a  irroup  of  4  villaiics  of  peaceful,  agricultural  cattle  raising 
Indians  in  Sonora  in  ISoo  lying  from  half  a  mile  to  2  or  miles 
from  each  other. consistingof  scatteri'd  houses  or  scattered  groups 
()2()  of  houses  made  of  grass  or  cactus  ribs,  )>lastered  with  clay  with 
tlu*  hou.<es  or  grimps  of  houses — sc]>arat('d  from  each  other 

sometimes  hv  cultivated  liilds  or  stretches  of  desert  so  that  each  vil- 

« 

lage  scattered  ovta-  a  sqiiaie  mile  or  more  of  land,  and  had  no  regu¬ 
larity  in  the  location  of  houses  or  groups  of  houses  of  any  village,  no 
.'Afreets,  no  plazas,  no  church,  no  mission.  Suppose  the  villages  con¬ 
tained  some  20(1  to  100  inhabitants  each  aggregating  a  population  of 
about  1,000  }KOj)le.  Sup})osc  each  village  had  its  Indian  chief  whose 
office  was  .sometimes  hercditjiry,  and  sometimes  elective,  governing 
his  own  village,  eitht'r  ])ersonally  or  hy  advice  of  council  of  older  men 
of  that  village,  or  of  the  adult  male  inhabitants  upon  important  inat- 
t(‘rs.  no  village  having  an  ayuntamiento,  alcalde,  regidor,  juez,  or 
government  or  otlicials  of  any  kind  cxce])t  those  mentioned.  Sui)po.<e 
that  there  were  no  schools  and  few  of  the  Indians  speaking  S])anish 
luit  the  great  majority  .s])eaking  only  their  own  dialect,  and  that  the 
civilization  was  that  of  a  ])rimitive  Indian  community,  and  according 
to  (ho  Indians’  own  belief  and  theorv  the  tribe  to  which  thev  he- 
long(*d  owned  the  whole  country  hy  right  of  original  occupation, 
antedating  the  Spanish  (  ompiest  and  continuing  ever  since.  That 
any  memher  of  the  triln*  ctnild  range  his  cattle  or  horses  where  he 
pleased;  that  any  individual  Indian  could  take  possession  of,  and  cul¬ 
tivate,  any  piece  of  ground  not  already  occupied  hy  another  Indian, 
which  ground  would  then?  he  considered  to  belong  to  him  individu¬ 
ally  unless  he  abandoned  it,  in  which  case  any  other  Indian  would 
he  free  to  take  it  up.  Sup]>ose  that  none  of  these  villages  claimed 
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any  definite  tract  of  land  as  a  village  or  considered  that  any  boundarj^ 
line  existed  between  the  land  of  its  inhabitants  and  the  land 
(V27  occupied  by  the  inhabitants  of  any  other  village,  whether 
or  not  such  4  villages  would  be  considered  or  treated  as  one 
village  or  as  4  separate  coinniunities,  depends  absolutely  upon  the 
nature  of  the  recognition  granted  by  the  government  to  said  villages. 
If  there  had  been  no  recognition  that  would  be  considered  simply  a 
gathering  of  men  and  women,  etc.,  but  not  as  a  legal  community. 
Therefore  1  could  not  testify  whether  that  would  be  two,  three  or  four 
villages.  If  these  villages  were  not  recognized  as  pueblos  de  Indios 
the  lands  would  be  considered  as  still  remaining  in  the  government, 
and  in  the  alisence  of  any  govermental  recognition,  those 
villages,  or  anv  one  of  them,  would  not  be  considered  to  have 
any  title  at  all  to  the  land  it  occupied — they  have  no  legal  entity — 
they  have  no  title  or  grant  extending  to  them  so  they  could  not  be 
eonsiilered  as  owning  or  having  any  title  to  the  lands — the  general 
princi|)le  without  exception  being  that  all  the  conquered  lands  be¬ 
longed  to  the  Crown  and  could  not  go  out  from  the  Crown  except  by 
grant  from  it.  The  provisions  of  the  Spanish  law  relating  to  the 
creation  of  ciudades,  villas,  lugares,  etc.,  referred  exclusively  to 
Spaniards,  and  not  to  the  Indian  pueblos.  1  am  familiar  with  the 
proclamation  of  President  Juarez,  of  Mexico,  dated  September  30, 
JSTO.  relating  to  the  title  to  lands  to  Indians.  1  have  that  with  me 
in  a  collection  of  laws  prohibited  by  order  of  the  President  of  the  Ke- 
puhlic,  issued  March  21,  1022 — Hall's  Mexican  Land  Law,  section- 
045  to  048  contains  translation  of  that  proclamation,  which  with  two 
slight  corrections  reads  as  follows: 

‘In  all  ownership  titles  which  are  issued  by  the  grant  of  public 
lands,  care  must  he  taken  to  express  that  they  are  given  without  in¬ 
jury  to  third  parties;  and  although  .such  injury  does  not  exist,  strictly 
speaking,  in  rc.spect  to  the  lands  which  are  in  possession  of  the  In¬ 
dians,  when  they  lack  their  respective  ‘title,  given  by  competent  au¬ 
thority;  notwithstanding  the  rule  has  been  carried  out,  by  reason  of 
ecjuity  and  public  interest,  of  avoiding  dispoiling  them  of  the  posses¬ 
sion  which  thev  mav  have  of  said  lands. 

()2S  Pro|»erty  in  Spanish  means  the  ownership  and  the  thing 
that  is  owned.  In  this  ca.se  it  is  used  as  the  ownership  right. 
Section  547  of  llalLs  Mexican  Law  contains  another  ))as.s4ige  of  the 
saiiK'  |»roclamation — my  translation,  made  from  ‘‘Colonizacion  y 
Paldios.”  as  follows: 

‘It  will  also  he  proper  that  said  chiefs  (he  is  talking  about  the 
political  chiefs)  notify  the  Indians,  in  order  to  avoid  future  litiga¬ 
tions  and  questions,  that  they  shall  appear  at  once  jietitioning  for 
the  corresponding  title  to  the  lands  that  tluw  are  possessing,  al¬ 
though  nobody  may  di.spute  them,  with  the  understanding  that 
.said  title  shall  he  i.ssued  gratis.  In  this  way  their  ownership  being 
legitimated  that  otherwi.se  they  could  not  claim  for.’ 

There  is  no  difference  between  the  principles  set  forth  in  that 
proclamation  and  the  law  of  Mexico,  as  it  existed  in  1853;  prac- 
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tically  tliosc  two  para^raplis  irivo  tlio  idea  of  tlio  ‘’jencral  and  com¬ 
mon  sens(‘  in  Mexico  al>oul  the  pcjsscj^.'^ion  of  lands  l)y  the  Indians. 
Till*  policy  of  the  civil  jif)veininent  has  heen  to  disavow  any  f)OS- 
.'iossion  either  hy  Indians  or  hy  descendants  of  Spaniards,  or  by 
anvone  else,  which  is  not  hasid  on  a  title  and  j^ranted  bv  the  an- 
thorities;  but  at  the  same  tim<*  with  the  id<*a  of  keepin"  peace  with 
the  lndia?is  and  indiieim;  them  to  livt*  a  civilized  life,  it  has  heen  the 
jtoliey  of  th(‘  <i(>vernment  to  li^itimatize  nr  h‘^alize  the  possession 
of  the  Indian  wheiu'Vi'r  this  possission  is  shown,  and  an  ai)j)lication 
inadi*  hv  the  Indians  to  the  extent  of  the  area  that  thev  would  l)e 

*  t 

iiran!e<l  if  tliiw  had:  aski'd  Ibr  it  at  the  proper  time.  In  certain 
eases  this  exttaision  -has  heen  inereasiMl  more  than  the  one  scpiare 
leai;u(‘  I  have  ix'ferred  to.  TIu^  proclamation,  as  I  hav(* 
translatt‘d  it  iiiv(s  this  idea — it  s  lys  that  the  issuance  or  ixrant- 
inii  of  thi‘  tithes  to  tlu*  Indians  gratis  is  in  onler  that  their 
ownership  !•(*  legitimated  a.-'  <»therwis(‘  th(\v,  (the  Indians!  could 
not  claim  for  it.  which  means  that  if  not  lejiitiinatcd  they  would 
not  have  such  an  ownership. 

Cross-examination  bv  Mr.  Kleindienst : 

I  have  praetisi'd  law  in  Mexico  since  I  left,  through  cor- 
respomh-nts  but  not  j>eisonally.  1  have  not  heen  admitteil  to  prac¬ 
tise  law  in  the  V.  S.  I  am  not  a  citizen  of  the  U.  S.  My  profession 
fii*st  hroimht  me  in  contact  with  India!)  titles,  approximately  2  or 
.‘I  years  afl(*r  1  hegan  to  !>ra(*tiee  it.  1  had  to  examine  titles  of  prop¬ 
erty  of  Indians  and  individuals,  located  in  the  States  of  Guanajuato, 
Puebla.  A\‘ra  Cruz.  Sinaloa.  Sonora.  Chilnudina,  Coahuila,  Guerrero. 
The  land  under  eonsiehaation  in  the  state  of  Sonora  was  in  Navajoa 
and  Tesia — I  think  they  were  Yaqui  Indians  who  lived  in  that 
part  of  the  country  and  it  was  Spanish  titles  I  had  under  consid¬ 
eration  in  mv  testimenv.  I  think  that  itart  of  the  countrv  \n  inhab- 
•  •  ■  •' 

ite'd  exclusively  by  Yaquis.  The  various  corporations  T  mentioned 
as  repi’e.<enting.  I  ee'mfern'd  with  their  counsel  and  advised  their 
counsel  on  the  law.d  of  Mexico.  I  was  consulted  by  the  various 
clients  at  various  times — sometimes  thev  con.sulted  me  and  some¬ 


times  thev  did  not 


1  had  a  special  retainer  from  some  of  them.” 


M'hen  I  hdt  there  in  lOl.'J  I  r(‘signe<l  all  of  them  hut  the  Nacoz.!iri 
Railroad  and  Mooetezuma  Com]»any.  which  1  still  have.  Such  a 
eolleelion  of  people,  as  has  Ikh^u  referred  to.  could  not  he  considered 
anything  hut  a  eolledtion  of  nuMi.  wome!i  and  children  if  not  recog- 
niz(Ml  as  a  pueblo  de  Indios.  ami  the  various  oiruMal  departments  gave 
then!  no  recognition  until  tlu‘v  would  be  reeognize<l  as  a 
(>M(>  legal  entity.  (There  has  b(‘en  no  change  in  the  laws  of  Mex¬ 
ico  between  tju'  tiim*  of  its  independence  and  l<Sr):C  so  far 
as  this  matter  is  eoneeiiK'd,  and  all  of  my  tc'stimony  is  based  u})on 
the  law  of  Spain  prior  to  the  organ iziit ion  of  the  Mexican  Repub¬ 
lic.  which  continiKMl  to  he  the  law  of  Mexico  until  and  the 

laws  of  Mexico.  I  have  made  no  special  study  of  the  organization  of 
the  Indians  before  the  Conquest  except  a  general  knowledge  of  the 
historx^  of  Mexico,  md  after  the  Conquest  I  know  which  was  the 
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organization  that  had  legal  standing  in  Mexico.  I  have  never  made 
a  study  especially  of  the  New  Mexico  puehlos.  I  never  heard  of 
the  piiehlo  of  Taos.  I  have  made  no  study  of  the  names  of  pueblos 
or  communities  of  Indians.  I  have  made  a  study  of  the  legal  con¬ 
ditions  of  the  puehlos  <lo  Indios.  independently  of  their  names  and 
locations.  A  puehlo  of  Indians,  according  to  my  conception  of  the 
law,  is  any  group  of  Indians  that  is  organized  as  a  group  of  men 
to  1)0  allot ed  a  ccHain  tract  of  land  in  order  to  he  instructed  in  the 
Christian  faith  and  to  live  in  peace  and  have  a  scdcntaiy  life  if  recog¬ 
nized  as  such,  and  granted  land  in  such  a  way  by  the  viceroys,  etc., 
othenvise  it  had  not  this  legal  capacity. 

“(J.  Arc  you  accpiaintcd  with  the  Tarahumare  Indians  of  Chi¬ 
huahua?  A.  1  know  there  is  a  race  of  Indians  named  Tarahumare. 

Q.  Are  they  pueblo  Indians?  A.  They  are  not  pueblo  Indians, 
they  are  a  race  of  Indians. 

Q.  What  kind  of  Indians  arc  they?  A.  The  mo.'^t  part  of  them 
were  living  in  the  mountains. 

Q.  In  caves?  A.  I  don't  know,  I  am  not  an  expert  in  geography. 

Q.  Are  there  any  puehlo  Indians  in  Chihuahua?  A.  I  think 
several. 

Q.  Name  them  for  im*.  A.  1  am  not  an  expert  in  geography — 
I  know  thev  are. 

4. 

Q.  Are  you  acquainted  with  the  Seri  Indians?  A.  I  know  there 
is  a  tribe. 

631  “Q.  Is  it  possible  for  them  to  become  pueblo  Indians,  con¬ 

ditions  not  having  been  po.^sihle  for  them  to  have  become 
pueblo  Indians  under  the  laws  of  Spain  and  Mexico?  A.  Any  kind 
of  Indians,  without  cxcc])tion,  that  would  accom-date  themselves  to 
the  conditions  for  their  reduction  would  be  granted  the  privilege  of 
becoming  pueblos  de  Indios. 

Q.  Are  they  nomadic  or  of  sedentary  nature?  A.  I  am  not  an 
expert  in  geography. 

Q.  Will  you  give  me  the  name  of  some  pueblo  with  which  you 
are  acquainted  in  the  State  of  Sonora. 

Witness:  Personally  acquainted? 

Q.  That  you  have  either  heard  of  in  the  state - 

A.  I  have  heard  of  the  Navajoa  pueblo  and  Tesia. 

Q.  How  do  they  build  their  houses  there?  A.  I  don’t  care  to  an¬ 
swer  that  question — I  am  not  an  expert  in  that  matter. 

Q.  You  say  you  are  acquainted  with  this  race  of  pueblos  in 
Sonora?  A.  From  the  legal  standpoint  I  am  acquainted. 

Q.  You  have  never  been  there,  have  you?  A.  Never. 

Q.  Does  it  make  any  difference  what  kind  of  a  home  an  Indian 
lives  in? 

Witness:  For  which  purpose? 

Q.  For  the  purpose  of  making  him  a  pueblo  of  Indians.  A.  It 
is  not  a  question  of  the  nature  of  their  homes — it  is  a  question  of 
their  recognition  as  pueblos  de  Indios  by  competent  authority.” 

The  laws  of  Spain  made  concerning  pueblos  de  Indios  was  at  the 
beginning  of  the  16th  century  as  far  as  I  remember,  1504.  Such 
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pueblos  had  jurisdiction  only  in  small  police  offenses  and  had  no 
other  authority  whatever. 

You  say  they  were  all  granted  one  square  league?  A.  I 
said  that  was  the  area  that  was  generally  granted  them  as  ejido,  as 
provided  by  law.  but  the  Kings,  as  the  owners  of  the  land,  could 
grant  more  extensions  and  sometimes  recommended  to  give  a 

632  larger  extension  than  one  square  league.” 

Generally  they  granted  one  scpiare  league  and  occasionally  larger 
extensions  of  land  only  on  account  of  the  necessities  of  the  pueblos 
de  Indios. 

“Q.  If  it  were  found  that  they  really  had  law  and  peace  and  needed 
it,  they  would  grant  them  the  lands?  A.  It  was  a  policy  recom¬ 
mended  by  the  Kings. 

Q.  And  which  policy  they  usually  followed; — it  was  the  policy  to 

recommend  and  thev  usuallv  followed  the  recommendation?  A. 

«  • 

I  think  so. 

Q,.  And  usually  the  recommendation  was  that  they  grant  them 
all  that  amount  needed?  A.  Yes,  that  was  the  recommendation — 
according  to  the  provisions  which  I  am  referring  to  a  chief  could 
not  hold  all  the  otlices  of  a  pueblo.”  There  had  to  be  at  least  an 
alcalde  and  a  regidor.  So  far  as  I  know  the  law  provides  that  they 
should  be  elected  everv  vear.  An  Indian  could  hold  the  offices  but 

•  t 

I  don’t  think  one  Indian  could  be  elected  to  both  offices  (alcalde 
and  regidor).  I  am  sure  the  law  provided  for  the  two  offices. 
After  an  Indian  ])ucbl()  became  recognized  as  such,  if  the  matter  wer? 
technical  in  referring  to  it,  it  would  be  necessary  to  use  the  technical 
name  of  a  pueblo  but  if  it  were  not  a  technical  matter,  pueblo 
should  mean  anything  that  in  the  common  and  usual  language 
means  pueblo — the  use  of  the  word  in  Mexico  by  the  authorities 
does  not  necessarily  imply  its  teehnical  meaning. 

‘‘Q.  How  much  land  was  in  the  largest  Indian  pueblo  you  ever 
■  heard  about?  .\.  Four  square  leagues. 

Q.  That  is  the  most  land  you  ever  heard  of  being  in  an  Indian 
pueblo?  A.  AYs. 

Q.  A"ou  never  hoard  of  the  pueblo  of  Isleta? 

Witness:  Where  is  it? 

Q.  In  New  Mexico.  A.  No,  T  don’t  know  of  it. 

Q.  Did  vou  ever  hear  of  the  pueblo  of  Taos?  A.  No. 

Q.  Ever  hear  of  the  pueblo  of  Laguna  in  New  Mexico?  A. 

633  No. 

Q.  Ever  hear  of  the  pueblo  of  Acoma,  New  Mexico?  A. 
T  again  repeat.  T  don’t  consider  myself  an  expert  in  geography.” 

There  were  no  laws  enacted  between  the  organization  of  the  Re¬ 
public  of  Mexico  and  1857,  which  affected  the  Indian  pueblos. 

No  laws  modifying  the  condition,  or  the  creation  of  Indian  pueblos. 

‘^Q.  Now.  referring  to  section  647  of  Hall’s  Mexican  Land  Law 
which  you  have  just  read.  Was  this  notice  to  be  given  to  the  In¬ 
dians  in  order  that  they  might  come  in  and  get  a  paper  title  for 
their  possessory  title? 
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Witness:  Which  article  are  you  referring  to? 

Q.  Read  the  whole  section  (hands  book  to  witness).  A.  They 
have  no  possessory  title  whatever — this  notice  was  given  to  them  in 
order  that  they  could  come  before  the  government  and  secure  from 
it  a  title  they  were  lacking. 

Q.  When  they  would  gel  that  title  what  would  they  get,  would 
they  give  them  something — a  paper?  A.  Yes.” 

If  they  were  organized  and  recognized  as  pueblos  de  Indios  and 
had  been  on  this  land  and  they  came  to  get  their  grant  and  some 
one  else  wanted  it,  as  a  matter  of  policy  I  think  that  they  could  be 
given  a  title.  There  was  no  obligation  on  the  part  of  the  govern¬ 
ment  to  issue  these  titles — it  was  a  policy — they  might  a.sk  the  Crown 
of  Spain  for  a  grant — the  Crown  of  Spain  considered  itself  as  the 
absolute  civil  owner  of  the  land  and  as  such  owner  the  Crown 
recommended  the  way  which  this  land  was  to  be  reduced  to  private 
property,  to  the  property  of  the  pueblos  de  Indios,  to  Spanish 
towns,  etc.,  but  as  owner  the  Crown  had  the  right  at  any  time  to 
withdraw  the  recommendations  of  giving  any  more  territory.  Of 
course,  the  \^iceroys,  etc.,  were  bound  to  follow  the  recommendations 
of  these  laws  enacted  by  the  Crown,  because  for  them  the  laws 
684  were  compulsory  but  for  the  Crown  it  was  not  compulsory. 

When  the  Crown  made  a  decree  it  was  compulsory  for  all 
people  depending  on  or  under  the  Crown.  When  the  Indians  made 
application  for  title,  even  though  the  Crown  had  decreed  that  they 
should  have  it,  the  Crown  had  the  right  not  to  confirm  it,  if  it  did 
not  wish.  This  same  right  in  the  Crown  would  also  apply  to  any 
law  regarding  the  ownership  of  lands.  The  Crown  could  abrogate 
it. 

‘‘Q.  I'nder  your  theory  of  the  laws  of  S[)ain  would  the  Crown 
grant  or  refuse  to  grant  a  title  to  a  .‘iodentary  group  of  Indians  who 
made  a])plication  for  the  land  prior  to  l<sr)8  if  there  was  some  other 
claim  to  the  land  by  others?  A.  .\s  a  tnatter  of  policy  the  Crown 
would  not  refuse  to  give  a  grant  but  as  a  juattej*  of  law  the  Crown 
had  the  right  to  do  .so.  It  is  to  be  taken  into  consideration  that  the 
government  was  an  absolute  government  and  that  the  King,  who 
had  the  power,  the  absolute  power,  to  enact  these  laws,  could  revoke 
or  repeal  the  .same  as  he  wanted. 

Q.  Would  that  siime  prerogative  inure  to  any  official  or  branch 
of  the  government  under  the  laws  of  Me.xico  at  the  time  Mexico  be¬ 
came  a  republic?  A.  No.” 

Then  this  law  became  a  law  of  Mexico  which  could  have  been 
revoked  by  proper  legislative  power  but  which  was  not  revoked  before 
1858.  The  law,  as  it  was  enacted  by  the  Crown  of  S])ain,  continued 
to  be  a  law  of  Mexico  regarding  all  these  matters  because  the  Crown 
of  S[){iin  lost  to  the  New-Mexican  Government  whatever  right  it  had 
to  the  lands.  No  legislation  modifying  the  laws  of  Spain  or  that 
subject  was  ever  enacted.  I  was  never  in  the  Papago  country,  in 
Sonora,  Mexico.  I  don’t  think  there  is  any  office  in  this  country 
corresponding  with  that  of  prefecto  f)olitico  in  Mexico  but  I  am  not 
an  expert  on  American  law.  .\s  far  as  his  duties  are  concerned  a 
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perfeeto  politico  in  a  district  must  be  familiar  with  the  laws  of 
that  district  of  Mexico.  I  have  had  no  litigation  directly 
635  involving!  the  title  of  an  Indian  pueblo  but  have  been  called 
u]K)n  to  pass  on  titles  which  necessarily  involved  titles  to  land 
belonginu  to  pueblos  <le  Imlios.  Pueblos  de  Indios  are  entirely  dif¬ 
ferent  and  sej)arate  institutions  from  S])anish  jmeblos  and  the  laws 
pertaining  to  a  S]»anish  juieblo  woiibl  not  a])ply  to  a  ])ueblo  of  In¬ 
dians.  The  proclamation  by  President  Juarez,  of  September  ^>0, 
1867,  was  an  order  tj)  be  carried  out  regard  in. u  imlividual  Indians 
but  not  pueblos  <le  Indios  the  pueblos  de  Imlios  having  already  been 
di.ssolved  as  lejjal  entities  by  otlua-  previous  laws  at  that  time.  It  was 
discretionary  with  tin*  executive  power  to  i^ive  the  lands,  but  it  was 
the  |K)licy  of  the  lioveinment  to  liive  them  such  lands  as  they  would 
need  as  individuals.  The  date  to  which  1  am  referrinn  was  one  in 
which  the  President  of  M(*xico  had  extraordinary  ])owers,  which 
meant  that  la*  was  vcst(Ml  with  the  power  of  le<»islatinn  as  it  were. 


as  well  as  eiiforcinii  th<*  law.  I  liebl  the  |)osition  which  corresj)onds 

with  vour  Secretarv  of  the  Interior  in  America  onlv  15  davs.  Now 
^  •  •  • 

this  ])roclamalion  (»f  j  Prc'sident  Juarez  in  IStiT  had  to  do  with  in¬ 
dividual  Indians  on  tfic  land  b(‘cause  at  that  time  the  communities  of 


Indians  had  been  dissolved — thev  had  no  lei^al  entitv.  There  were 
no  pueblos  de  Indios  at  that  time. 


“Q.  Have  you  evei-  kiuavn  of  any  Spanish  or  Mexican  ^^lants  in 
which  the  ^overnmei^  granted  tf>  S(»me  private  person  land  on  which 
Indians  were  actually  livinn;  at  the  time?  A.  Comprehending  the 
Indian  territories?  There  were  several  ca.'^es  in  which  the  covern- 
ment  fixed  ceilain  bj)undaries  for  a  concession  or  grant,  in  which 
there  were  jmeblos,  that  is  a  fact.” 


I  don’t  know  whether  in  any  such  grants  Indians  were  living  who 
had  not  been  recogijiz(*d  as  jmeblos  de  Indios.  All  the  j^roperty, 
or  a  great  j>art  of  tlie' j)roj>erty  in  Mexico  belonged  in  1856  to  differ¬ 
ent  communities  or, legal  entities  as  distinct  from  personal  indi¬ 
viduals,  so  much  so.  some  of  the  historians  thought  there  was  two- 
thirds  of  this  real  |>r(|»j>crty  in  the  j)ossession  of  communities  or  legal 
entities.  The  main,  j>art  of  these  communities  was  the  Catholic 


('hurch  in  its(<litlVrcnt  forms  as  a  (  atholic  Church,  as  a  con- 


()36  vent,  as  a  c(‘itain  religious  order,  or  as  a  certain  j)arsonage, 
etc.,  there  were  other  institutions  juavate  institutions  under 
the  patronage*  of  the  church — there  were  also  the  civil  communities, 
the  municij)alities,  the  j)ueblos  de  Indios  and  some  other  sorts  of 
communities:  and  as  all  the  real  estate  or  a  great  deal  of  the  real 
estate  was  so  covered  by  legal  entity  ownershij)  the  proj)erty  was  in 
mortmain:  and  the  economic  condition  of  the  country  was  very 
unsfitisfactorv  and  f4r  that  reason  it  was  thought  convenient  for  the 
countrv  to  destrov  the  mortmain  and  in  1856  there  came  the  law 
named  ‘‘Desamorliz;  tion  *.  which  name  means  destruction  of  the 
mortmain  by  which  all  communities  of  legal  entities,  with  the  ex- 
cej)tion  of  the  Fedeijal  (lovernment,  the  State  Government  and  the 
municij)alities  were  destroyed  and  among  the  communities  so  de¬ 
stroyed  came  the  pi!ieblo  de  Indios  as  legal  entities  and  so  it  was 
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ordered  that  the  property  that  theretofore  had  belonged  attd  in  which* : 
the  pueblos  de  Indios  had  a  legal  title,  be  distributed  among  the 
Indians  making  up  those  pueblos;  and  individually  no  order  could 
be  referred  to  pueblos- de  Indios  except  to  carry  out  that  law  “des- 
amortizacion.” 

“Q.  Then  this  order  or  proclamation  of  1867  by  President  Juarez 
was  made  so  that  if  an  Indian  pueblo  held  the  lands  that  had  been 
destroyed  by  the  proclamation  of  ’56,  then  these  indiWdual  Indians 
could  come  in  and  make  proof,  and  if  they  proved  it,  could  get  their 
titles?  A.  Yes,  I  stnv  an  instance  of  this.  I  mention  those  of  the 
pueblos  of  Navajoa  and  Tesia  regarding  which  the  Federal  Govern¬ 
ment  ordered  that  this  extension  of  acreage  of  4  square  leagues  be 
granted  to  the  vVhole  f)ueblo  of  Navajoa  and  also  to  Tesia  to  be  dis¬ 
tributed  among  the  Indians  themselves  and  the  order  stated 

637  that  they  would  be  given  those  4  square  leagues  if  the  Indians 
had  been  in  possession  thereof,  but  no  more  than  these  4 

square  leagues.” 

Redirect  examination  by  Mr.  Fraser: 

These  4  square  leagues  was  an  exceptional  measurement.  Indians 
that  had  never  been  recognized  under  the  laws  of  Mexico  in  1853 
would  have  no  land  rights. 

638  Plaintiff’s  Exhibits  Nos.  13-a,  14-a,  15-a,  and  16-a  and 
Defendants’  Exhibits  8-a  and  11-a  are  referred  to  in  various 

parts  of  the  record.  For  the  convenience  of  Court  and  Counsel 
they  are  placed  here  at  the  end  of  the  testimony  for  reference. 


(Here  follow  exhibits  marked  pages  639,  640,  641,  642,  643,  and 

644.) 


645  And  thereupon  counsel  for  the  respective  parties  each  an¬ 
nounced  his  case  closed. 

The  several  exceptions  hereinbefore  set  forth  were  duly  and  ap¬ 
propriately  taken  and  allowed  at  the  respective  times  set  forth  in 
this  Statement  of  the  Evidence,  with  the  right  of  the  Exceptant  to 
have  the  benefit  or  benefits  thereof. 

The  foregoing  is  the  substance  of  all  of  the  testimony  and  evi¬ 
dence,  and  all  of  the  exhibits,  which  together  with  the  pleadings 
in  this  cause,  are  all  that  was  considered  by  this  court  as  the  basis 
for  the  final  decree  entered  herein. 

Whereupon,  for  the  purpose  of  hearing  the  said  cause  upon  appeal, 
the  foregoing  Statement  of  Evidence  and  Exhibits  are  accordingly 
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for  that  purpose  approved  and  signed  by  the  court,  in  duplicate,  now 
for  then,  this  20th  day  of  OctoW,  1924. 

By  the  court: 

F.  L.  SIDDONS, 

Justice. 

Approved : 

LOUIS  KLEINDIENST, 

Oj  Counsel  for  Plaintiff. 

GEORGE  A.  H.  FRASER, 

Of  Counsel  for  Defendants. 

Endorsed  on  cover:  District  of  Columbia  Supreme  Court.  No. 
4298.  The  Pueblo  of  Santa  Rosa,  appellant,  vs.  Albert  IL  Fall,  Sec¬ 
retary’  of  the  Interior,  et  al.  Court  of  Appeals,  District  of  Columbia. 
Filed  Feb.  25,  1925.  Henry  W.  Hodges,  clerk. 
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IN  THE 


Court  of  lllppeal£i»Bt£itnct  of  Columfita 

October  Term,  1925. 


No.  4298. 


The  Pueblo  of  Santa  Rosa,  AppellaJit, 

vs, 

Albert  B.  Fali.,  Secretary  of  the  Interior,  and  Wil¬ 
liam  Spry,  Commissioner  of  the  General  Land 
Office,  Appellees, 


APPEAL  FROM  THE  SUPREME  COURT  OF  THE 
DISTRICT  OF  COLUMBIA. 


BRIEF  FOR  APPELLANT. 


STATEMENT  OF  THE  CASE. 

This  is  an  appeal  duly  perfected  (Rec.  p.  101),  from 
only  so  much  of  the  final  decree  (Rec.  p.  100)  of  the 
‘  Supreme  Court  of  the  District  of  Columbia,  in  equity, 
dated  October  3,  1924,  which  finally  dismissed  the  bill 
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of  the  plaintiff,  appellant  here,  upon  the  merits,  with 
costs  in  favor  of  the  defendants,  appellees  in  this 
court.  The  cause  was  heard  on  final  hearing  upon  the 
pleadings,  evidence  and  exhibits,  **and  also  upon  the 
motion  of  the  defendantSy  accompanied  by  exhibits, 
and  affidavits,  filed  herein  June  9, 1919,  to  dismiss  the 
bill  of  complaint/*  The  first  paragraph  of  the  final 
decree  overrules  this  motion  of  the  defendants,  and 
the  defendants,  appellees  here,  took  no  appeal  there- 
from.  (Rec.  p.  100.) 

Upon  the  rendition  of  the  final  decree  on  October  3, 

1924,  the  plaintiff  (appellant)  noted  an  appeal  to  this 

court  (Rec.  j).  100),  but  on  October  20,  1924,  wdthin 

time.  Justice  Siddons,  who  heard  the  cause,  signed  an 

order,  on  motion  of  the  ])laintiff,  to  which  counsel  for 

defendants  entered  “no  objection’’  thereon,  amending 

the  notation  of  the  ])laintiff’s  appeal  “so  that  such  ap- 
* 

peal  by  the  plaintiff  shall  be  deemed  and  considered  as 
having  been  taken  in  open  court  from  only  so  much  of 
said  decree  which  provides  for  the  final  dismissal  of 
the  plaintiff’s  bill  of  complaint  with  costs  in  favor  of 
the  defendants  against  the  plaintiff,  the  court  being 
advised  by  counsel  for  plaintiff  that  plaintiff  is  not 
appealing  from  the  i)rovisions  of  paragraph  Num¬ 
bered  1  of  said  decree  which  overrules  the  defendants’ 
motion  to  dismiss  plaintiff’s  bill  of  complaint,”  and 
the  amount  of  the  bond  is  fixed.  (Rec.  p.  111.) 

This  suit  by  the  appellant  prays,  substantially,  that 
the  defendants  (appellees)  be  enjoined  and  restrained 
from  illegal  encroachments  upon  the  appellant’s  land. 
(Prayers,  Bill,  Rec.  p.  9.)  The  original  bill  of  com¬ 
plaint  was  filed  January  28,  1915,  in  the  Supreme 
Court  of  the  District  of  Columbia,  (Rec.  pp.  1-10) 
which  defendants  moved  to  dismiss  (Rec.  pp.  11-12) 
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on  February  20,  1915..  The  trial  court  (Justice  Sid- 
dons)  granted  the  motion  and  entered  a  decree  on 
April  25,  1916  (Rec.  p.  22)  dismissing  the  bill  on 
the  ground  set  forth  in  his  opinion  (Rec.  pp.  12-21) 
that  the  suit  cannot  be  maintained.  The  plaintiff 
appealed  to  this  court,  and  on  April  27,  1917,  this 
court  reversed  that  decree  and  remanded  the  cause 
with  directions  to  enter  a  decree  in  favor  of  the  plain¬ 
tiff  as  prayed  in  the  bill.  (Pueblo  of  Santa  Rosa  vs. 
Lane,  46  App.  D.  C.  411,  47  Washington  Law  Reporter, 
374.) 

Thereupon,  the  defendants  appealed  to  the  Supreme 
Court  of  the  United  States,  and  that  court,  while  fully 
sustaining  the  decision  of  this  court  in  holding  that 
the  plaintiff  is  entitled  to  become  a  suitor  for  the  pur¬ 
pose  of  enforcing  or  defending  its  property  interests 
and  that  the  decision  of  this  court  correctly  held  that 
the  trial  court  committed  error  in  sustaining  defen¬ 
dants’  motion  to  dismiss  the  bill  of  complaint,  the  Su¬ 
preme  Court  held  that  this  court  ought  not  to  have  di¬ 
rected  the  entry  of  a  final  decree  awarding  a  perma¬ 
nent  injunction  against  the  defendants;  and  further 
held  that  the  defendants  were  entitled  to  an  oppor¬ 
tunity  to  answer  to  the  merits,  just  as  if  their  motion 
to  dismiss  had  been  overruled  in  the  court  of  first  in¬ 
stance.  Accordingly,  the  decrees  of  this  court  and  of 
the  trial  court  were  reversed,  with  directions  to  over¬ 
rule  the  motion  to  dismiss,  to  afford  defendants  an 
opportunity  to  answer  the  bill,  and  to  grant  an  order 
restraining  the  defendants  from  in  anywise  offering, 
listing,  or  disposing  of  any  of  the  lands  in  question 
pending  the  final  decree,  and  to  take  such  further  pro¬ 
ceedings  as  may  be  appropriate  and  not  inconsistent 
mth  that  opinion.  (Lane,  etc.  vs.  Pueblo  of  Santa 
Rosa,  249  U.  S.  110,  114.) 


After  the  remand  of  this  case  to  the  trial  court,  the 
defendants  (appellees)  on  June  9,  1919,  filed  another 
motion  to  dismiss  this  cause,  this  time  upon  the 
ground,  viz.,  “for  lack  of  authority  on  the  part  of  the 
attorneys  of  record  for  the  alleged  plaintiff  to  repre¬ 
sent  their  alleged  client  or  to  maintain  this  suit’’  (Rec. 
pp.  33-87).  On  the  same  date,  June  9,  1919,  the  defen¬ 
dants  (appellees)  filed  their  answer  to  the  bill,  deny¬ 
ing  the  allegations  thereof  (Rec.  pp.  22-33).  On  April 
15,  1921,  the  trial  court  (Justice  Siddons)  entered  an 
order  postponing  the  decision  on  the  above  motion  to 
dismiss  (filed  June  9,  1919)  until  the  final  hearing  of 
the  cause.  (Rec.  p.  89.)  A  memorandum  opinion  of 
the  trial  court  was  filed.  (Rec.  pp.  87-89.)  When  the 
cause  was  finally  heard,  defendants’  motion  of  June 
9,  1919,  was  overruled  (Rec.  p.  100),  and  defendants 
having  elected  not  to  appeal  therefrom  that  part  of  the 
decree  has  become  final. 

At  the  conclusion  of  the  testimonv  in  chief  of  the 
plaintiff,  the  defendants  moved  the  court  that  this  case 
be  dismissed  upon  twelve  grounds,  the  first  being  “that 
the  alleged  plaintiff  has  not  showii  facts  sufficient  to 
sustain  the  cause  of  action  set  forth  in  the  complaint, 
or  sufficient  to  constitute  a  cause  of  action  in  equity 
against  these  defendants.”  (Rec.  p.  213.)  Denied; 
no  exception  taken.  (Rec.  p.  213.)  Thereupon, 
the  defendants  introduced  their  testimony  and  evi¬ 
dence.  (Rec.  pp.  214-421.)  And  thereupon  counsel 
for  the  respective  parties  each  announced  his  case 
closed.  (Rec.  p.  421.)  The  defendants  did  not  renew 
the  above  mentioned  motion  at  the  conclusion  of  all  of 
the  evidence.  By  proceeding  to  introduce  testimony 
in  their  own  behalf,  the  defendants  waived  their  fur¬ 
ther  right  to  press  this  motion.  Washington  Utilities 
Co.  vs.  Wadley,  44  App.  D.  C.  176,  180,  citing  McCabe 
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&  S.  Constr.  Co.  vs.  Wilson,  209  U.  S.  275;  Main  vs. 
Aukam,  4  App.  D.  C.  51;  Nelson  vs.  U.  S.,  28  App. 
D.  C.  32. 

The  trial  court  filed  an  opinion  *  ‘  on  merits  and  upon 
motion  to  dismiss.^’  (Rec.  pp.  90-100.) 

The  substance  of  all  of  the  testimony,  and  the  exhib¬ 
its  set  forth  in  the  statement  of  the  evilence,  approved 
by  consent  of  counsel,  and  settled  and  signed  by  the 
trial  court,  are  contained  in  the  Record  at  pages  114- 
422. 

From  only  that  part  of  the  final  decree  dismissing 
the  bill  of  complaint,  plaintiff  appealed  (Rec.  pp.  100, 
111),  and  filed  assignment  of  errors.  (Rec.  pp.  101- 
110.) 

The  law  of  the  case  has  been  established  by  the  de¬ 
cision  of  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia,  reported  in  46  App.  411,  as  follows : 

1.  Title  respected  by  treaty  obligations  is  pecu¬ 
liarly  sacred.  It  rests  not  only  on  the  pledge  of 
protection  by  the  new  sovereignty,  but  upon  a 
solemn  guaranty  to  the  old  sovereignty  that  exist¬ 
ing  personal  and  property  rights  shall  remain  un¬ 
disturbed. 

2.  The  lands  in  which  the  Indian  pueblos  of 
Arizona  have  had  a  communal  right  of  property 
since  time  immemorial,  and  title  to  which  was  con¬ 
firmed  in  them  by  the  Guadalupe  Hidalgo  and 
Gadsden  treaties,  are  not  subject  to  entry  or  list¬ 
ing  for  entry  and  sale  as  part  of  the  public  do¬ 
main  of  the  United  States,  and  Congress  never 
having  legislated  in  respect  to  the  property  rights 
of  the  pueblos  in  such  lands,  the  administrative 
officers  of  the  government  have  no  authority  to  in¬ 
terfere  in  any  respect  with  such  rights. 

3.  An  Indian,  though  a  ward  of  the  government, 
may  possess  title  to  lands. 
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4.  The  Indian  pueblo  of  Santa  Rosa,  in  Pima 
county,  Arizona,  is  a  corporation  with  power  to 
sue  and  be  sued  as  such,  under  the  Kearney  Stat¬ 
ute,  constituting  the  Pueblo  Indians  of  New  Mex¬ 
ico  bodies  politic  and  corporate  (Laws  of  Mexico, 
1851-2) ;  the  act  of  the  first  legislature  of  New 
Mexico  continuing  in  force  all  territorial  laws 
theretofore  in  force  (id.  1852) ;  the  Act  of  Con¬ 
gress  of  August  4,  1854  (10  Stat.  at  L.  575,  chap. 
245),  incorporating  within  the  territory  of  New 
Mexico  the  land  acquired  under  the  Gadsden 
Treaty,  subject  to  the  laws  of  that  territory,  and 
the  Act  of  Congress  of  February  24, 1863  (12  Stat. 
at  L.  664,  chap.  56),  creating  the  Territory  of 
Arizona  and  continuing  in  force  and  extending  to 
that  Territory  the  legislative  enactments  of  New 
Mexico. 

5.  A  suit  by  an  Indian  pueblo  to  enjoin  the  Sec¬ 
retary  of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  from  wrongfully  undertaking 
in  their  official  capacity  to  open  its  lands  to  sale, 
entry,  and  settlement  as  public  lands  of  the  United 
States,  is  not  a  suit  against  the  United  States  to 
control  the  discretionary  functions  of  its  officials, 
where  it  appears  that  the  defendants  are  acting 
totally  without  their  jurisdiction. 

6.  A  suit  by  an  Indian  pueblo  of  Arizona  to  en¬ 
join  the  Commissioner  of  the  General  Land  Office 
and  the  Secretary  of  the  Interior  from  opening  its 
land  to  entry,  sale,  and  settlement  as  public  land 
of  the  United  States,  is  not  barred  because  it 
failed  to  assert  its  title  before  the  Land  Commis¬ 
sion  created  by  the  Act  of  Congress  of  July  22, 
1854  (10  Stat.  at  L.  308  chap.  103)  whose  jurisdic¬ 
tion  was  limited  to  claims  based  on  Mexican  land 
grants  within  the  limits  of  California,  or  the  court 
of  private  land  claims  created  by  the  Act  of  Con¬ 
gress  of  March  3,  1891  (26  Stat.  at  L.  854,  chap. 
539),  which  left  it  optional  with  claimants  of  land 
in  certain  territories,  including  Arizona,  under 


Mexican  grants,  to  assert  title  before  that  tribu¬ 
nal,  without  penalty  or  forfeiture  for  failure  to 
do  so. 

7.  Quaere,  as  to  the  extent  of  the  power  of  Con¬ 
gress  to  control  the  title  of  an  Indian  Pueblo  to 
lands  in  which  it  has  had  communal  rights  since 
time  immemorial,  or  to  abolish  its  corporate  ex¬ 
istence. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of 
the  Court: 

This  is  a  suit  in  equity  brought  in  the  Supreme 
Court  of  the  District  of  Columbia  by  plaintiff,  the 
Pueblo  of  Santa  Rosa,  to  enjoin  the  Secretary  of 
the  Interior  and  the  Commissioner  of  the  General 
Land  OflBce  from  undertaking  in  their  official  ca¬ 
pacity  to  open  its  lands  to  sale,  entry  and  settle¬ 
ment  as  public  lands  of  the  United  States. 

It  is  averred  in  the  bill  that  plaintiff  is,  and 
from  time  immemorial  has  been,  a  town  known  by 
the  common  name  of  pueblo  of  Santa  Rosa,  com¬ 
posed  of  civilized,  sedentary,  agricultural  and 
pastoral  inhabitants  who  are  Pueblo  Indians,  and 
have  been  known  as  such,  residing  in  permanent 
houses  in  a  village  of  permanent  location,  built 
upon  lands  described  in  the  bill,  which  are  situ¬ 
ated  within  the  County  of  Pima,  in  the  State  of 
Arizona,  which  lands,  it  is  averred,  were  granted 
and  conceded  to  said  pueblo  ‘‘by  the  laws  and  cus¬ 
toms  of  the  Indians  antedating  the  Spanish  dis¬ 
covery  of  America  and  also  by  the  laws  of  Spain 
and  Mexico.”  These  lands  are  part  of  the  terri¬ 
tory  ceded  to  the  United  States  by  the  Gadsden 
Treaty.  It  is  also  averred  that  the  inhabitants  of 
this  pueblo  have  from  time  immemorial  lived  in 
communal  life,  and  have  governed  themselves  and 
their  community  accordingly,  with  definite  laws 
and  customs  having  the  force  of  law  which  have 
always  been  obeyed  by  the  inhabitants,  and  that 
at  stated  intervals  they  assemble  in  common 
council  composed  of  the  adult  male  inhabitants  of 


the  piieblp  and  legislate  on  matters  concerning 
the  puebilo  and  its  inhabitants  by  rules  and  de¬ 
cisions  hiving  the  force  of  law. 

It  is  also  averred  that  “the  laws  and  customs 
of  the  Indians  and  also  the  laws  of  Spain  and  of 
Mexico  at  all  times  conceded  to  the  plaintiff,  and 
the  plaintliff  claims  and  exercises,  and  from  time 
immemorial  has  claimed  and  exercised  (I)  the 
right  to  have  a  common  name,  to-wit,  the  pueblo 
of  Santa  Kosa,  and  (2)  the  right  and  power  to 
take,  holcl,  manage,  control,  and  dispose  of  real 
and  personal  property,  including  the  land  upon 
which  said  village  is  situated  and  the  surrounding 
lands,  and  (3)  the  right  and  power  to  contract  and 
otherwise  act  as  an  entity  by  resolutions  passed 
in  common  councils  composed  of  its  adult  male 
inhabitants,  and  through  its  officers  and  represen¬ 
tatives,  in  all  matters  concerning  its  interest, 
property  and  affairs,  and  (4)  the  right  and  power 
to  have  perpetual  succession,  and  (5)  the  right 
and  power  to  sue  and  be  sued  as  an  entity  and  to 
appear  aild  act  as  such  before  courts  and  goveni- 
mental  authorities,  and  (6)  the  right  and  power 
to  maintain  a  permanent  town  organization  and 
government,  and  to  make  at  common  councils  of 
its  inhabijlants,  rules  and  laws  binding  upon  the 
pueblo  and  its  inhabitants,  and  to  be  controlled  and 
managed  hy  its  inhabitants  acting  together  accor¬ 
ding  to  law  and  according  to  rules  so  made,  and  to 
elect  and  keep  in  office  captains,  alcaldes  and  other 
town  officers  exercising  much  power  and  jurisdic¬ 
tion  over]  said  pueblo  and  its  property  and  in¬ 
habitants ’for  their  common  benefit  and  for  the 
maintenance  of  order,  the  preservation  of  its  pro¬ 
perty,  the  promotion  of  its  interests  and  the  con¬ 
duct  of  its  affairs.  By  reason  of  the  facts  above 
mentioned  the  plaintiff  is  and  from  time  im- 
memoriarhas  been,  under  the  laws  of  Spain  and 
Mexico  arid  of  the  United  States,  an  entity  in  fact 
and  in  law  and  a  juridical  person  entitled  to  sue 
as  such.^’ 
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It  is  also  averred  that  the  plaintiff  occupies 
the  same  position  and  status  as  the  Pueblo  Indian 
towns  of  Mexico  existing  at  the  time  of  the 
Spanish  discovery  of  America,  and  that  “Spain 
during  all  the  period  of  its  sovereignty  over  the 
territory  including  the  land  herein  described  at  all 
times  recognized  and  in  no  instance  disputed  the 
ownership  of  said  lands  by  the  pueblo  of  Santa 
Rosa  and  by  repeated  royal  orders  and  decrees, 
recognized  the  Papago  Indians  and  the  inhabi¬ 
tants  of  said  pueblo  as  free  vassals  of  the  Spanish 
crown,  entitled  to  all  the  protection  in  their  pro¬ 
perty  rights  which  was  accorded  to  Spanish  sub¬ 
jects,  and  recognized  and  confirmed  the  ownership 
of  plaintiff  in  said  lands that,  after  the  estab¬ 
lishment  of  its  sovereignty,  Mexico  recognized 
plaintiff’s  ownership  of  the  land  described,  and 
during  the  period  of  Mexican  sovereignty  the  in¬ 
habitants  of  the  pueblo  of  Santa  Rosa  were  recog¬ 
nized  as  Mexican  citizens  enjoying  property 
rights  and  other  rights  accorded  to  citizens  of 
Mexico;  that  “at  the  time  of  the  acquisition  from 
Mexico  by  the  United  States  of  sovereignty  over 
the  territory  comprising  said  land  and  at  the 
time  of  the  making  of  said  treaties  the  said  pueblo 
of  Santa  Rosa  was  the  absolute  owner  with  com¬ 
plete,  perfect  and  indefeasible  title  to  the  land 
herein  described  against  all  governments  and 
individuals  and  all  the  world,  except  such 
rights  as  pertained  to  inhabitants  of  said  pueblo 
as  members  thereof,  and  since  said  change  of 
sovereignty  this  perfect  title  and  ownership  has 
continued  to  exist  and  now  exists.  The  iiiiabi- 
tants  of  said  pueblo  of  Santa  Rosa  ever  since 
said  change  of  sovereignty  have  been  and  now  are 
actually  in  possession,  use  and  occupation  of  all 
of  said  lands  except  in  so  far  as  recently  they 
have  been  wrongfully  disturbed  in  said  use  and 
occupation  by  trespassers  without  color  or  right 
or  title;”  and  that,  “by  the  terms  of  the  treaties 


hereinabove  mentioned,  the  ownership  of  its  lands 
by  said  pueblo  of  Santa  Rosa  was  forever  guaran¬ 
teed  and  secured  to  it  by  the  United  States/’ 

It  is  also  averred  that  in  1909  the  then  Secre¬ 
tary  of  the  Interior  designated  plaintiff’s  lands  as 
subject  to  entry  under  the  Enlarged  Homestead 
Act  of  February  19,  1909;  that  in  1914  plaintiff 
petitioned  defendant  Secretary  setting  forth  its 
grievances,  and  prayed  that  he  and  his  agents 
“should  abstain  from  listing  for  entry  or  sale  as 
part  of  the  public  domain  of  the  United  States 
any  part  of  said  parcel  of  land  belonging  to  the 
plaintiff  and  from  recommending  the  issuance  of 
any  patents  covering  any  part  of  said  land  and 
from  surveying  or  making  allotment  surveys 
within  the  boundaries  thereof.”  The  Secretary 
on  June  11,  1914,  replied,  denying  plaintiff  relief, 
“stating  among  other  things  that  if  the  tenure  of 
the  holding  of  the  Indians  is  not  by  grant  emanat¬ 
ing  from  the  Government  of  Spain  or  Mexico,  it 
is  not  such  a  property  right  as  was  provided  for 
and  protected  by  the  treaty,  and  that  the  mere 
possession  of  the  land  as  Indian  country  with  the 
right  of  use,  did  not  prevent  it  from  passing  under 
the  dominion  of  the  United  States  as  public  land, 
whatever  the  obligation  of  the  United  States  to 
the  Indians  might  be  and  that  no  claim  was  pre¬ 
sented  by  the  Indians  ^vdth  reference  to  the  lands 
in  question  to  the  Surv^eyor  General  of  Arizona 
under  the  act  of  July  15,  1870,  and  that  by  the 
act  of  March  3,  1891,  a  Court  of  Private  Land 
Claims  was  created  for  the  adjudication  of  all  pri¬ 
vate  land  claims  in  Arizona  and  that  no  claim  ap¬ 
peared  to  have  been  presented  to  said  court  by 
the  Indians,  although  it  is  provided  by  sec.  12 
of  said  act  that  any  claim  not  presented  to  such 
court  within  two  years  from  the  date  of  the  act 
shall  be  deemed  to  be  abandoned  and  shall  be 
forever  barred  and  that  said  court  having  expired 
by  limitation  of  law  on  June  30,  1904,  any  claim 


that  the  Indians  may  have,  can  now  be  confirmed 
only  by  an  act  of  Congress/’ 

The  prayer  in  broad  terms  is  that  defendants 
be  restrained  from  treating  the  land  as  part  of 
the  public  domain  and  exercising  authority  over 
it  as  such. 

Defendants  moved  to  dismiss  the  bill  on  the 
grounds  that  plaintiff  is  incapable  of  bringing  or 
maintaining  this  suit,  because  not  a  body  cor¬ 
porate  ;  that  it  does  not  own  the  lands,  but  merely 
occupies  them  by  sufferance  as  part  of  the  public 
domain  ceded  to  the  United  States  by  the  Republic 
of  Mexico  as  part  of  the  Gadsden  Purchase;  that 
this,  therefore,  is  a  suit  against  the  United  States, 
and  that  the  bill  seeks  to  control  the  discretionary 
action  of  defendants. 

From  the  decree  sustaining  the  motion  to  dis¬ 
miss  this  appeal  was  taken. 

The  history  and  character  of  the  Papago  In¬ 
dians  may  be  gathered  from  a  reference  to  cer¬ 
tain  public  documents.  In  1865  the  first  superin¬ 
tendent  of  Indians  for  Arizona  states  that  ‘‘the 
early  Spanish  explorer  found  the  Papagos  here  in 
1540,  and  ruined  houses  of  grand  proportions 
attest  their  occupancy  for  thousands  of  years  be¬ 
fore  the  Spaniards  came.”  Ex.  Doc.,  2d  Sess., 
38th  Cong.,  Vol.  5  Rep.  Sec.  of  Int.,  p.  296. 

In  1856  the  Indian  Commissioner  in  a  report  to 
Congress  said:  “The  Pueblo  Indians  maintain 
their  character  as  peaceable,  industrious  com¬ 
munities.  Some  of  them  have  lost  the  title-papers 
for  grants  of  land  obtained  by  them  from  Spain 
and  Mexico.  In  such  cases  their  agent  has  taken 
testimony  in  their  behalf.  They  deserve  the 
fostering  care  of  the  Government,  and  Congress 
will  no  doubt  confirm  their  titles.  About  five 
thousand  Indians  are  embraced  within  the  Gads¬ 
den  Purchase.  They  are  mostly  Pueblos,  and  re¬ 
side  in  six  different  villages.  They  have  houses 
and  flocks,  and  raise  wheat  and  other  products  of 
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the  soil/^  Rep.  Sec.  of  Int.,  Sen.  Doc.  3rd  Sees., 
34th  Cong.,  Vol.  2. 

In  the  rcjjport  of  the  Comissioner  of  Indian  Af¬ 
fairs  of  1856,  at  page  183,  the  following  statement 
appears:  ‘‘‘A  large  portion  of  this  acquisition  to 
our  Indian  population  consists  of  Pueblos  situated 
near  Tucson  •  •  •  They  reside  in  permanent 

villages,  have  comfortable  houses  built  of  adobe, 
have  flocks'  and  herds  around  them  and  rely  upon 
the  cultiva|:ion  of  the  soil  for  subsistence — raising 
wheat,  com,  cotton,  and  other  vegetables.  They 
are  divided  into  six  pueblos,  or  villages,  but 
whether  or!  not  they  hold  their  lands  imder  grants 
from  the  former  goverimients  of  their  country,  I 
am  not  informed;  but  presume  they  do,  as  they 
have  been  bermanently  settled  for  a  great  number 
of  years. 

M.  C.  Davidson,  Indian  Agent,  at  page  131  of 
the  Report  on  Indian  Affairs  for  1865,  said: 
“The  statlis  of  the  Papagos  with  respect  to  the 
soil  ought  Ito  be  determined  in  a  way  that  no  in¬ 
justice  will  be  done  to  them.  The  Mexican  laws 
based  upoiji  the  laws  of  the  Indians  promulgated 
by  the  kings  of  Spain,  recognized  the  Indians  as 
subjects  or  citizens,  and  in  most  cases  confirmed 
to  them  wherever  they  resided  in  fixed  communi¬ 
ties,  the  titles  to  the  lands  where  they  lived.  The 
Spaniards  never  made  treaties  with  the  Indians, 
nor  extinguished  the  titles  to  the  land,  nor  did 
they  in  aiw  way  recognize  them  as  independent 
nations.  Those  who  now,  by  the  transfer  of  the 
political  sovereignty  of  the  country,  find  them¬ 
selves  upqn  American  soil  and  surounded  by 
Americans!  look  for  at  least  a  measure  of  recog¬ 
nition  of  their  rights  equal  to  that  which  they 
enjoyed  unjder  the  despotic  Government  of  Spain. 
In  my  opinjion,  we  must  regard  them  as  American 
citizens  and  under  certain  conditions  entitled  to 
all  their  privileges.’’  Rep.  Sec.  of  Int.,  1865,  p. 
299,  Ex.  Doc.,  39th  Cong.,  Vol.  2. 
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It  is  conceded,  as  indeed  it  must  be  from  a 
study  of  Spanish  and  Mexican  history,  that  plain¬ 
tiff  pueblo  has  continuously  occupied  the  Valley 
of  Santa  Rosa  from  time  immemorial.  This  logi¬ 
cally  brings  us  to  a  consideration  of  its  legal 
status.  We  find  that,  under  both  Spanish  and 
Mexican  laws,  extending  from  the  Spanish  in¬ 
vasion  down  to  the  cession  to  the  United  States, 
all  Indian  pueblos  were  accorded  large  legal  and 
political  privileges,  with  the  power  of  having 
municipal  self-governments  and  of  choosing  loctd 
officers  with  due  relation  to  their  responsibility 
to  the  public,  and  the  power  to  hold  property  and 
to  appear  in  court  and  sue  and  defend  on  their 
owTi  behalf.  Each  pueblo  held  title  to  its  land  in 
common,  and  in  general  its  political  and  legal 
status  was  that  of  a  juridical  entity.  Indeed, 
after  the  Mexican  succession,  they  were  elevated 
to  cititzenship  and  civil  rights.  HalRs  Mexican 
Laws,  sec.  161. 

The  laws  of  the  Indies,  which  were  begun  by 
decree  of  Charles  V  in  1543,  and  extended  by  sub¬ 
sequent  decrees  of  the  Spanish  kings,  contain 
much  in  recognition  of  the  right  of  Indian 
pueblos  to  their  lands  in  Mexico.  In  Book  IV, 
Title  12,  Law  14  (1578),  it  is  said:  “Because  we 
have  wholly  succeeded  to  the  lordship  of  the  In¬ 
dies  and  because  the  public  lands  not  granted 
away  by  the  kings,  our  predecessors,  or  by  us,  in 
our  opinion  belong  to  our  patrimony  and  royal 
crown,  it  is  suitable  that  all  the  land  which  is 
held  in  possession  without  just  and  true  titles 
shall  be  restored  to  us  as  it  belongs  to  us  so  that 
reserving  before  everything  that  which  to  us  or 
our  viceroys,  courts,  or  governors  may  appear 
necessary  for  plazas,  commons,  public  lands, 
pastures  and  territory  of  the  inhabited  villages 
and  towns  in  view  of  their  present  condition  as 
well  as  of  the  future  and  their  possible  expansion, 
and  granting  to  the  Indians  that  of  which  they 
may  reasonably  have  need  for  working  the  land 
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and  making  their  crops  and  for  their  education, 
confirming  them  in  that  which  they  now  have  and 
giving  to  them  in  addition  that  which  is  necessary, 
all  the  rest  of  the  lands  may  remain  and  be  free 
and  unencumbered  to  be  disposed  of  according  to 
our  will.  Wherefore  we  order  ajid  direct  the 
viceroys  and  presidents  of  the  pretorial  courts 
that  when  it  appears  proper  to  them  they  shall 
announce  a  suitable  limit  of  time  in  order  that 
those  in  possession  may  exhibit  before  them  and 
the  officers  of  their  courts  which  may  name  the 
titles  of  the  lands,  plantations,  farms,  stock  farms, 
protecting  those  who  are  in  possession  with  good 
title  and  guaranties  or  with  just  prescription  and 
they  shall  return  and  restore  to  us  the  remaining 
land  to  be  disposed  of  acording  to  our  will.” 

Further  quotation  from  the  same  laws  confirm 
the  Indians  in  respect  to  their  titles.  “We  order 
that  the  sale,  cultivation  and  adjustment  of  lands 
shall  be  made  \vith  such  precautions  that  to  the 
Indians  shall  be  left  the  lands  which  may  belong 
to  them,  not  only  as  individuals,  but  also  as  com¬ 
munities.”  Book  4,  Title  12,  Law  18  (1642). 
“No  one  shall  be  allowed  to  enter  into  a  composi¬ 
tion  of  lands  unless  he  has  possessed  them  for  ten 
years,  even  though  he  may  allege  that  he  has  so 
possessed  them  because  this  pretext  alone  must 
not  be  sufficient,  and  the  communities  of  Indians 
shall  be  admitted  to  composition  in  preference  to 
the  other  particular  persons;  granting  to  them 
ever>'  convenience.”  Book  IV,  Title  12  Law  19 
(1646).  “It  is  just  that  the  Indians  shall  have 
time  to  work  their  properties  and  those  of  the 
community  and  that  the  viceroys  and  governors 
shall  proclaim  that  which  may  be  necessary,  to 
the  end  that  they  can  come  to  their  farms.” 
Book  4,  Title  1,  Law  23  (1609). 

By  the  Laws  of  the  Indies,  comprehensive  pro¬ 
vision  was  made,  not  only  confirming  title  to  lands 
held  by  the  Indians  individually  and  in  common, 
but  establishing  regulations  for  their  better  gov- 


eminent  and  especially  for  the  protection  of  their 
property  rights  with  ample  provision  for  access 
to  the  courts. 

By  a  royal  decree  of  October  15,  1754,  respect¬ 
ing  public  lands  which  forms  the  basis  of  many 
Mexican  titles,  the  following  instructions  were 
promulgated:  “The  judges  and  oflScers  in  whom  is 
delegated  the  jurisdiction  over  the  same  and  com¬ 
position  of  Crown  lands  shall  act  with  leniency, 
forbearance  and  moderation,  with  verbal  and  not 
judicial  process,  in  questions  of  lands  possessed 
by  Indians,  and  of  other  lands  which  they  (In¬ 
dians)  may  need,  especially  for  their  work,  culti¬ 
vation  and  stock  raising;  since  in  regard  to  lands 
of  communities  and  those  granted  to  their  pueblos 
for  pastures  and  common  lands,  nothing  new  must 
be  done,  maintaining  them  in  possession  thereof 
and  restoring  to  them  those  that  have  been  taken 
from  them  and  giving  them  more  land  as  the  ex¬ 
igencies  of  the  population  require,  and  using  no 
rigor  in  regard  to  those  held  by  the  Spaniards  and 
people  of  other  castes,  keeping  in  mind  the  pro¬ 
vision  of  Laws  14,  15,  17,  18  and  19,  title  12,  Book 
4,  of  the  Compilation  of  the  Indies.”  The  de¬ 
cree  also  provided  that,  in  the  absence  of  title 
papers,  “it  shall  be  sufficient  to  prove  ancient 
possession  as  a  title  by  just  prescription.”  1  Leg- 
lislacion  Mexicana,  Mexico,  1876,  pp.  13,  14. 

The  failure  to  aver  the  present  existence  of 
title  in  plaintiff  pueblo  by  deed  or  other  writing 
it  is  not  controlling,  since  its  inhabitants  have  oc¬ 
cupied  and  used  the  lands  in  question  from  time 
immemorial  and  their  title  had  been  expressly 
recognized  and  confirmed  by  the  Spanish  and 
Mexican  governments.  Referring  to  the  character 
and  validity  of  the  title  of  the  Indian  pueblos 
within  the  territory  ceded  by  Mexico,  the  court, 
in  United  States  v.  Pico,  5  Wall.,  536,  540,  18  L. 
ed.  695,  696,  said:  “The  existence  of  the  pueblo 
and  the  assignment  to  it  of  the  land  in  question 
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by  the  officers  of  the  Mexican  Government  are 
fully  estt^blished  by  the  documentary  evidence  in 
the  case.  The  objection  of  the  appellants  is 
founded  upon  the  absence  of  any  transfer  of  the 
title  to  the  pueblo  by  deed  or  other  writing.  But 
such  transfer  was  not  essential,  nor  was  it  usual. 
A  pueblo  lonce  formed  and  officially  recognized  be¬ 
came  entitled,  under  the  laws  of  Mexico,  to  the 
use  of  certain  lands,  for  its  benefit  and  the  bene¬ 
fit  of  its'  inhabitants,  and  the  lands,  upon  peti¬ 
tion,  set  apart  and  assigned  to  it  by  the  govern¬ 
ment.  Nk)  other  evidence  of  title  than  such  as¬ 
signment  [was  required,  nor  was  any  other  given.” 

That  tne  inhabitants  of  the  pueblo  of  Santa 
Rosa  wer’e  citizens  of  Mexico  at  the  time  of  the 
cession  t(S  the  United  States  seems  to  be  indis¬ 
putably  established.  The  question  of  the  status  of 
Indian  ciiizenship  in  Mexico  prior  to  the  cession 
is  exhausitively  reviewed  in  the  case  of  United 
States  v.  Ritchie,  17  How.,  525,  15  L.  ed  236.  The 
court,  speSaking  of  the  power  of  Indians  under  the 
Governme  nt  of  Mexico  to  take  and  hold  property, 
said:  “In  answer  to  the  first  objection,  we  are 
referred  to  the  plan  of  Iguala,  adopted  by  the 
revolutionary  government  of  Mexico,  24th  Feb¬ 
ruary,  18‘il,  a  short  time  previous  to  the  subver¬ 
sion  of  the  Spanish  power  in  that  country,  in 
which  it  is  declared  that  ‘all  the  inhabitants  of 
New  Spain,  without  distinction,  whether  Euro¬ 
peans,  Africans,  or  Indians,  are  citizens  of  this 
monarchy,  with  a  right  to  be  employed  in  any  post 
according  to  their  merit  and  virtues’;  and  that, 
‘the  person  and  ‘property  of  every  citizen  will  be 
respected  and  protected  by  the  government.’  *  *  * 
The  Indian  race  having  participated  largely  in 
the  struggle  resulting  in  the  overthrow  of  the 
Spanish  power,  and  in  the  erection  of  an  indepen¬ 
dent  government,  it  was  natural  that  in  laying  the 
foundations  of  the  new  government,  the  previous 
political  and  social  distinctions  in  favor  of  the 
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European  or  Spanish  blood  should  be  abolished, 
and  equality  of  rights  and  privileges  established. 
Hence  the  article  to  this  effect  in  the  plan  of 
Iguala,  and  the  decree  of  the  first  congress  de¬ 
claring  the  equality  of  civil  rights,  whatever  may 
be  their  race  or  country.  These  solemn  declara¬ 
tions  of  the  political  power  of  the  government 
had  the  effect,  necessarily,  to  invest  the  Indians 
with  the  privileges  of  citizenship  as  effectually  as 
had  the  Declaration  of  Independence  of  the  United 
States,  of  1776,  to  invest  all  those  persons  with 
these  privileges  residing  in  the  country  at  the 
time,  and  who  adhered  to  the  interest  of  the 
colonies.  3  Pet.,  99,  121  *  *  *  But  as  a  race, 
99,  121,  7  L.  ed.  617,  625.  3  Pet.,  99,  121,  7  L.  ed. 
617,  625  *  *  *  But  as  a  race,  we  think  it  im¬ 

possible  to  deny,  that,  under  the  constitution  and 
laws  of  the  country,  no  distinction  was  made  as 
to  the  rights  of  citizenship,  and  the  privileges 
belonging  to  it,  between  this  and  the  European  or 
Spanish  blood.  Equality  between  them,  as  we 
have  seen,  has  been  repeatedly  affirmed  in  the 
most  solemn  acts  of  the  government.’’ 

Concluding,  as  we  must,  that  the  inhabitants 
of  the  pueblo  of  Santa  Rosa  were  citizens  of 
of  the  Pueblo  of  Santa  Rosa  were  citizens  of 
Mexico  and  possessed  of  a  valid  communal 
title  in  the  lands  embraced  therein,  we  come  to  a 
consideration  of  the  effect,  if  any,  the  transfer  of 
sovereignty  to  the  United  States  had  upon  those 
rights.  By  Article  IX  of  the  Treaty  of  Guadalupe 
Hidalgo,  it  was  provided  that  “The  Mexicans 
who,  in  the  territories  aforesaid  shall  not  preserve 
the  character  of  citizens  of  the  Mexican  Republic 
*  *  *  shall  be  incorporated  into  the  Union  of 

the  United  States  and  be  admitted,  at  the  proper 
time  (to  be  judged  of  by  the  Congress  of  the 
United  States)  to  the  enjoyment  of  all  the  rights 
of  citizens  of  the  United  States  according  to  the 
principles  of  the  Constitution;  and  in  the  mean¬ 
time  shall  be  maintained  and  protected  in  the 
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free  enjoyment  of  their  liberty  and  property,  and 
secured  in  the  free  exercise  of  their  religion  wdth- 
out  restriction.”  (9  Stat.  at  L.  930.) 

The  Gadsden  Treaty,  under  which  the  pueblo 
of  Santa  Kosa  and  its  inhabitants  passed  from  the 
sovereignty  of  Mexico  to  the  United  States,  pro¬ 
vides;  “Art.  5.  All  the  provisions  of  the  eighth 
and  ninth,  sixteenth  and  seventeenth  articles  of 
the  treaty  of  Guadalupe  Hidalgo,  shall  apply  to 
the  territory  ceded  by  the  Mexican  Republic  in 
the  first  article  of  the  present  treaty,  and  to  all  the 
rights  of  persons  and  property,  both  civil  and 
ecclesiastical,  within  the  same,  as  fully  and  as 
etfectually  as  if  the  said  articles  were  herein  again 
recited  and  set  forth.”  (10  Stat.  at  L.  1035.) 

It  may  be  suggested  that  the  foregoing  treaty 
provisions  are  merely  declaratory  of  the  general 
principles  of  international  law,  ])reserving,  in  case 
of  change  of  sovereignty  by  cession,  all  the  ])er- 
sonal  and  pr()j)erty  rights  of  the  inhabitants  of 
the  ceded’  territory.  Whatever  rights  were  se¬ 
cured  to  plaintiff  by  Mexico  ])rior  to  cession 
jjassed  and  are  granted  ])rotection  by  the  new 
sovereignty.  Title  res])ected  by  treaty  obliga¬ 
tions  is  ])eculiarly  sacred.  It  rests  not  only  on 
the  pledge  of  ])rotection  by  the  new  sovereignty, 
but  upon  a  solemn  guaranty  to  the  old  sovereignty 
that  existing  personal  and  ])roperty  rights  shall 
remain  undisturbed.  “The  rights  of  private 
property,  so  far  from  having  been  impaired  by 
the  change  of  sovereignty  and  jurisdiction,  were 
fullv  secured  bv  the  law  of  nations,  as  well  as  bv 
treatv  sti])ulation.”  Newhall  v.  Sanger,  92  U.  S., 
761,  763,  23  L.  ed.  769,  770. 

It  will  be  observed  that  the  treaty  of  Guadalupe 
Hidalgo  ])rotected  all  persons,  corporations,  and 
communities  in  their  rights  of  property.  This  in¬ 
cluded  pueblos  which,  by  law  and  custom,  had  be¬ 
come  vested  with  interest  in  lands  under  the 
former  government.  It  expressly  provided  for 
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the  protection  of  the  rights  of  the  inhabitants  of 
the  ceded  territory  in  their  persons  and  property, 
and  there  is  nothing  from  which  the  inference  can 
be  adduced  that  any  distinction  was  intended  with 
reference  to  property  claimed  by  towns  under  the 
Mexican  Government.  “By  the  laws  of  Mexico,  in 
force  at  the  date  of  the  acquisition  of  the  country, 
pueblos  or  towns  were  entitled,  for  their  benefit 
and  the  benefit  of  their  inhabitants,  to  the  use  of 
lands  constituting  the  site  of  such  pueblos  and 
towns,  and  of  adjoining  lands,  within  certain  pre¬ 
scribed  limits.  This  right  appears  to  have  been 
common  to  the  cities  and  towns  of  Spain  from  an 
early  period  in  her  history,  and  was  recognized  in 
the  laws  and  ordinances  for  the  settlement  and 
government  of  her  colonies  on  this  continent. 
These  laws  and  ordinances  provided  for  the  as¬ 
signment  to  the  pueblos  or  towns,  when  once  es¬ 
tablished  and  officially  recognized,  for  their  use 
and  the  use  of  their  inhabitants,  of  four  square 
leagues  of  land.  It  may  be  difficult  to  state  with 
precision  the  exact  nature  of  the  right  or  title 
wliich  the  pueblos  held  in  these  lands.  It  was  not 
an  indefeasible  estate;  ownership  of  the  lands  in 
the  pueblos  could  not  in  strictness  be  affirmed.  It 
amounted  in  truth  to  little  more  than  a  restricted 
and  qualified  right  to  alienate  portions  of  the  land 
to  its  inhabitants  for  building  or  cultivation,  and 
to  use  the  remainder  for  commons,  for  pasture- 
lands,  or  as  a  source  of  revenue,  or  for  other  pub¬ 
lic  purposes.  This  right  of  disposition  and  use 
was,  in  all  particulars,  subject  to  the  control  of 
the  government  of  the  country.’’  Townsend  v. 
Greely,  5  Wall.,  326,  336,  18  L.  ed.  547,  549. 

It  logically  follows  that  there  existed,  and  still 
exists,  in  these  pueblos  a  communal  right  of  pro¬ 
perty  which,  at  most,  could  only  be  controlled  by 
specific  act  of  the  government  itself.  It  is  incon¬ 
ceivable,  however,  that  this  controling  power  of 
the  government  should  extend  beyond  the  exercise 
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of  the  fulctions  of  guardianship,  for  their  title  to 
the  laiidsTaiitedates  the  sovereignty  of  the  United 
States,  ahd  is  expressly  protected  and  confirmed 
by  treaty.  By  no  rule  of  sovereign  prerogative 
existing  in  our  form  of  constitutional  government 
could  theiie  people  be  divested  of  their  lands  with¬ 
out  due  c  mipensation.  Congress  has  never  legis¬ 
lated  ill  r  aspect  of  the  property  rights  of  plaintiff 
pueblo,  jiitil  it  does,  its  administrative  officers 
are  without  authority  to  interfere  in  any  respect 
wdth  those  rights. 

It  will'  not  do  to  say  that  authority  exists 
under  the  general  legislation  of  Congress  with  re¬ 
spect  to  tjhe  Indians  and  the  Indian  country.  It 
has  never,  been  the  policy  to  so  treat  the  Indian 
pueblos  which  came  to  us  with  the  cession  from 
Mexico.  The  title  to  most  of  them  has  been  con¬ 
firmed  by  Congress  under  a  policy  entirely  for¬ 
eign  to  that  adopted  in  dealing  wdth  the  savage, 
nomadic  Indian  tribes.  The  laws  of  Spain,  and 
later  of  Mexico,  made  no  distinction  betw’een  the 
Papago  Indian  pueblos  and  those  wdthin  the  pres¬ 
ent  limits  of  the  state  of  New^  Mexico  which  have 
been  confirmed  in  their  rights  which  w’ere  recog¬ 
nized  by  this  Government  to  have  been  acquired 
long  prior  to  the  transfer  of  sovereignty  from 
Mexico  to  the  United  States. 

It  follow^s  that  by  the  obligations  of  the  treaty 
of  cession,  w^e  stipulated  not  only  to  protect  these 
former  citizens  of  Mexico  in  their  persons  and 
property,  but  to  accord  to  them  the  same  treat¬ 
ment  with .  respect  thereto  as  has  been  accorded 
them  under  the  fonner  sov’ereignty.  To  deprive 
them  now"  of  their  lands  w"ould  be  to  deprive  them 
of  jiroperty  rights  of  which  they  have  been  vested 
from  time  immemorial,  and  w’hich  w"ere  recog¬ 
nized  as  such  both  by  Spain  and  Mexico,  and  so 
recognized  by  this  Government  in  respect  of 
numerous  other  Indian  pueblos  similarly  situated. 

It  is  no  argument  that  because  recently  Con- 
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gress  has  made  certain  provisions  looking  to  the 
exercise  of  limited  guardianship  over  these  peo¬ 
ple  that  the  administrative  officers  of  the  Govern¬ 
ment  may,  upon  the  theory  that  they  are  wards  of 
the  Government,  treat  their  lands  as  public  do¬ 
main  and  open  them  to  settlement.  There  is  noth¬ 
ing  inconsistent  with  the  theory  that  an  Indian, 
though  a  ward  of  the  Government,  may  possess 
title  to  lands.  The  acts  of  guardianship  in  this 
instance  place  no  power  in  the  administrative  of¬ 
ficers  of  the  Government  to  interfere  in  any  man¬ 
ner  with  the  property  of  the  ward,  further  than 
to  manage  and  control  it  for  the  benefit  of  the 
ward.  ‘‘As  before  indicated,  by  a  uniform  course 
of  action,  beginning  as  early  as  1854  and  continued 
up  to  the  present  time,  the  legislative  and  execu¬ 
tive  branches  of  the  Government  have  regarded 
and  treated  the  pueblos  of  New  Mexico  as  depen¬ 
dent  communities  entitled  to  its  aid  and  protec¬ 
tion,  like  other  Indian  tribes,  and,  considering 
their  Indian  lineage,  isolated  and  communal  life, 
primitive  customs  and  limited  civilization,  this 
assertion  of  guardianship  over  them  can  not  be 
said  to  be  arbitrary  but  must  be  regarded  as  both 
authorized  and  controlling.’’  United  States  v. 
Sandoval,  231  U.  S.  28,  47,  58  L.  ed.  107,  114,  34 
Sup.  Ct.  Rep.  1. 

Even  assuming  that  general  acts  of  Congress 
relating  to  the  guardianship  of  the  Indians  might 
apply  to  plaintiff  pueblo,  it  would  still  hardly  be 
contended  that  power  exists  in  the  officers  of  the 
Government  to  arbitrarily  devest  them  of  their 
lands.  Even  the  savage,  nomadic  tribes  of  Amer¬ 
ican  Indians,  with  whom  the  ancient  Mexican 
Pueblo  Indians  seem  to  have  little  or  no  racial 
connection,  have  been  held  to  possess  such  a  title 
or  interest  in  their  lands  as  could  only  be  devested 
by  treaty  or  act  of  Congress,  and  then  only  upon 
due  compensation.  No  treaty  or  act  of  Congress 
exists  or  ever  has  existed,  touching  the  status  of 
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these  Indians  in  respect  to  their  title  to  the  lands 
possessed,  used,  and  occupied  by  them  from  time 
immemorial. 

While  in  the  Sandoval  case,  the  court  distin¬ 
guished  the  decision  in  United  States  v.  Joseph, 
94  U.  S.  614,  24  L.  ed.  295,  we  assume  it  related 
only  to  the  question  under  consideration  of  the 
power  of  Congress  to  prohibit  the  introduction  of 
intoxicating  liquor  into  an  Indian  pueblo,  holding 
it  to  be  Indian  country.  This,  we  conceive,  de¬ 
tracts  nothing  from  the  authority  of  the  Joseph 
decision  as  fixing  the  distinction  between  the  titles 
to  lands  held  by  Pueblo  Indians  and  those  occupied 
by  the  nomadic  tribes.  On  this  point  Mr.  Justice 
Miller,  speaking  for  the  court,  said:  “Turning  our 
attention  to  the  tenure  by  which  these  communities 
(Pueblo  Indians)  hold  the  land  on  which  the  set¬ 
tlement  of  defendant  was  made,  we  find  that  it  is 
wholly  different  from  that  of  the  Indian  tribes  to 
whom  the  act  of  Congress  applies.  The  United 
States  have  not  recognized  in  these  latter  any 
other  than  a  passing  title  with  right  of  use,  until 
by  treaty  or  otherwise  that  right  is  extinguished. 
And  the  ultimate  title  has  been  always  held  to  be 
in  the  United  States,  with  no  right  in  the  Indians 
to  transfer  it,  or  even  their  possession,  without 
consent  of  the  government.  It  is  this  fixed  claim 
of  dominion  which  lies  at  the  foundation  of  the 
act  forbidding  the  white  man  to  make  settlement 
on  the  lands  occupied  by  an  Indian  tribe.  The 
Pueblo  Indians,  on  the  contrary,  hold  their  lands 
by  a  right  superior  to  that  of  the  United  States. 
Their  title  dates  back  to  grants  made  by  the  Gov¬ 
ernment  of  Spain  before  the  Mexican  Revolution, 
— a  title  which  was  fully  recognized  by  the  Mex¬ 
ican  Government,  and  protected  by  it  in  the  treaty 
of  Guadalupe  Hidalgo,  by  which  this  country  and 
the  allegiance  of  its  inhabitants  were  transferred 
to  the  United  States. 

But  it  is  urged  that  plaintiff  pueblo  is  not  a 
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corporation,  and,  therefore,  not  entitled  to  main¬ 
tain  this  action.  Passing  over  much  interesting 
history  tending  to  establish  its  corporate  entity 
by  immemorial  prescription,  we  think  it  is  a  cor¬ 
poration  under  the  laws  of  the  State  of  Arizona. 
When  General  Kearney  was  military  governor  of 
New  Mexico,  a  statute  entitled  ‘‘An  Act  to  Enable 
Pueblo  Indians  to  Bring  and  Defend  Actions’’  was 
passed,  in  which  it  was  provided  “That  the  in¬ 
habitants  within  the  Territory  of  New  Mexico, 
known  by  the  name  of  the  Pueblo  Indians,  and 
living  in  towns  or  villages,  built  on  lands  granted 
to  such  Indians  by  the  laws  of  Spain  or  Mexico, 
and  conceding  to  such  inhabitants  certain  lands 
and  privileges,  to  be  used  for  the  common  benefit, 
are  severally  hereby  created  and  constituted, 
bodies  politic  and  corporate,  and  shall  be  known 
in  law  by  the  name  of  the  ‘Pueblo  de - ,’  (nam¬ 

ing  it),  and  by  that  name,  they  and  their  success¬ 
ors  shall  have  perpetual  succession;  sue  and  be 
sued,  plead  and  be  impleaded,  bring  and  defend 
in  any  court  of  law  or  equity,  all  such  actions, 
pleas  and  matters  whatsoever,  proper  to  recover, 
protect,  reclaim,  demand,  or  assert  the  right  of 
such  inhabitants,  or  any  individual  thereof,  to  any 
lands,  tenements  or  hereditaments,  possessed,  oc¬ 
cupied,  or  claimed  contrary  to  law  by  any  person 
whatsoever,  and  to  bring  and  defend  all  such  ac¬ 
tions,  and  to  resist  any  encroachment,  claim  or 
trespass  made  upon  such  lands,  tenements  or 
hereditaments,  belonging  to  said  inhabitants,  or 
to  any  individual.’’  Laws  of  New  Mexico,  1851- 
1852. 

In  1850  New  Mexico  was  created  a  territory  (9 
Stats,  at  L.,  446),  by  which  general  legislative  au¬ 
thority  was  vested  in  the  territorial  legislature. 
The  first  legislature  enacted  “That  all  laws  that 
have  previously  been  in  force  in  this  territory  that 
are  not  repugnant  to,  or  inconsistent  with,  the 
Constitution  of  the  United  States,  the  organic  law 
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of  the  teri(itory,  or  any  act  passed  at  the  present 
session  of  the  legislative  assembly,  shall  be  and 
continue  in  force,  except  in  Kearney’s  Code  the 
law  concerning  registers  of  land.”  Laws  of  New 
Mexico  of  1852. 

This  brought  the  Kearney  Act  forward  into  the 
laws  of  New  Mexico.  The  Papago  Indian  lands 
here  in  question  were  included  in  the  Gadsden 
Purchase  of  1854,  and  Congress,  by  act  of  August 
4,  1854  (10  Stats,  at  L.,  575,  chap.  245),  enacted 
“That,  until  otherwise  provided  by  law,  the  ter¬ 
ritory  acquired  under  the  later  treaty  with  Mexi¬ 
co,  commonly  known  as  the  Gadsden  Treaty,  be, 
and  the  same  is  hereby  incorporated  within  the 
territory  of  ‘New  Mexico,’  subject  to  all  the  laws 
of  said  last  named  territory.” 

By  the  act  of  Congress  of  February  24,  1863 
(12  Stats,  at  L.,  664,  chap.  56),  the  territory  of 
Arizona  was  created  out  of  the  territory  formerly 
embraced  within  New  Mexico.  The  act  continued 
in  force  the  act  creating  the  territory  of  New 
Mexico,  “together  with  all  legislative  enactments 
of  the  Territorv  of  New  Mexico  not  inconsistent 
with  the  provisions  of  this  Act,”  which  “are  here¬ 
by  extended  to  and  continued  in  force  in  the  said 
Territory  of  Arizona,  until  repealed  or  amended 
by  future  legislation.”  We  have  been  unable  to 
find  anything  in  the  constitution  or  laws  of  Ari¬ 
zona  repealing  or  in  any  manner  affecting  the  cor¬ 
porate  statute  of  Indian  pueblos  as  fixed  by  the 
Kearney  statute.  The  validity  of  the  Kearney  Act 
176,  15  L.  ed.  891. 

Nor  is  this  a  suit  against  the  United  States  to 
control  the  discretionary  functions  of  its  offi¬ 
cials.  This  is  not  public  domain  of  the  United 
States  in  that  it  comes  within  the  general  acts  of 
Congress  imposing  upon  the  Secretary  of  the  In¬ 
terior  general  super\dsor>^  control  over  the  pub¬ 
lic  lands.  It  is  an  Indian  pueblo  of  the  class  of 
the  New  Mexican  pueblos  in  which  the  Govern- 
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merit  has  recognized  and  confirmed  title  existing 
at  the  date  of  cession  and  protected  by  the  treaty. 
Indeed,  the  only  act  of  Congress  that  has  been 
called  to  our  attention  affecting  directly  the  title 
of  Papago  lands  was  in  effect  a  recognition  of 
their  title.  The  act  of  1882  (22  Stats,  at  L.  299, 
chap  394),  granted  a  right  of  way  to  the  Arizona 
Southern  Railroad  Company  across  the  Papago 
Reservation,  but  specifically  provided  “That  the 
consent  of  the  Indians  occupying  said  reservation 
be  first  obtained,  and  such  compensation  as  may 
be  fixed  by  the  Secretary  of  the  Interior  be  paid  to 
him  by  the  said  railroad  company,  to  be  expended 
by  him  for  the  benefit  of  the  said  Indians.  “  The 
Act  is  significant  of  guardianship,  but  negatives 
any  disposition  on  the  part  of  the  Government  to 
assert  ownership.  No  question  of  the  boundary  is 
here  involved,  since  the  boundaries  set  forth  in  the 
bill  are  concededly  correct  under  the  admission  of 
the  motion  to  dismiss.  Hence,  defendant  officers 
are  acting  totally  without  their  jurisdiction.  In 
such  cases  the  courts  will  not  hesitate  to  interfere. 
Gauthier  v.  Morrison,  232  U.  S.  452,  58  L.  ed.  680, 
34  Sup.  Ct.  Rep.  384;  Lane  v.  Wade,  234  U.  S.,  525, 
58  L.  ed.  1440,  34  Sup.  Ct.  Rep.  965. 

We  come  now  to  the  claim  of  counsel  for  the 
Government  that  plaintiff  is  barred  by  its  failure 
to  assert  its  title  before  the  Court  of  Private  Land 
Claims  or  before  the  land  Commission  created  by 
the  act  of  Congress  of  July  22,  1854  (10  Stats,  at 
L.,  308,  chap.  103).  The  act  of  1854  was  limited  to 
Mexican  land  grants  within  the  limits  of  Califor¬ 
nia.  It  contained  a  provision  for  the  absolute  for¬ 
feiture  to  the  United  States  of  lands  claimed  if  the 
grantee  failed  to  present  his  claim  to  the  commis¬ 
sion  before  a  specified  date.  This  forfeiture  pro¬ 
vision  was  held  valid  and  enforceable.  Botil- 
ler  V.  Dominguez,  130  U.  S.,  238,  32  L.  ed.  926,  9 
Sup.  Ct.  Rep.  525;  Barker  v.  Harvey,  181  U.  S., 
481,  45  L.  ed.  963,  21  Sup.  Ct.  Rep.  690.  But  this 
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law  has  no  present  application,  since  the  lands  in 
question  are  not  situated  in  California,  and  hence 
were  not  within  the  jurisdiction  of  the  commis¬ 
sion. 

The  act  of  March  3,  1891  (26  Stats,  at  L.,  854), 
creating  the  Court  of  Private  Land  Claims  pro¬ 
vided,  among  other  things: 

“Sec.  6.  That  it  shall  and  may  be  lawful  for 
any  person  or  persons  or  corporation  or  their 
legal  reprelsentatives,  claiming  lands  within  the 
limits  of  tfhe  territory  derived  by  the  United 
States  from  the  Republic  of  Mexico  and  now  em¬ 
braced  within  the  Territories  of  New  Mexico,  Ari¬ 
zona,  or  Utah,  or  within  the  States  of  Nevada, 
Colorado  or  Wyoming,  by  virtue  of  any  such 
Spanish  or  Mexican  grant,  concession,  warrant, 
or  survev  as  the  United  States  are  bound  to  rec- 
ognize  and  confirm  by  virtue  of  the  treaties  of 
cession  of  ^aid  country  by  Mexico  to  the  United 
States  which  at  the  date  of  the  passage  of 
this  act  ha  ’e  not  been  confirmed  by  act  of  Con¬ 
gress,  or  ot  lerwdse  finally  decided  upon  by  lawful 
authority,  and  which  are  not  already  complete 
and  perfect,  in  ever>"  such  case  to  present  a  peti¬ 
tion,  in  writing,  to  the  said  court,  “  etc. 

“Sec.  8.  That  any  person  or  corporation  claim¬ 
ing  lands  ill  any  of  the  States  or  Territories  men¬ 
tioned  in  this  act  under  a  title  derived  from  the 
Spanish  or  Mexican  government  that  was  com¬ 
plete  and  i)erfect  at  the  date  when  the  United 
States  acqi  ired  sovereignty  therein,  shall  have 
the  right  (but  shall  not  be  bound)  to  apply  to  said 
court  in  the  manner  in  this  act  provided  for,  other 
cases  for  a  confirmation  of  such  title ;  and  on  such 
application  isaid  court  shall  proceed  to  hear,  try, 
and  determine  the  validity  of  the  same  and  the 
right  of  the  claimant  thereto,  its  extent,  location 
and  boundaries,  in  the  same  manner  and  ^\dth  the 
same  powers  as  in  other  cases  in  this  act  men¬ 
tioned.*’ 
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It  will  be  observed  that  it  was  left  optional  with 
persons  claiming  complete  title  to  come  into  the 
Court  of  Private  Land  Claims.  No  penalty  or 
forfeiture  was  imposed  upon  such  claimant  for 
failure  to  submit  himself  to  the  jurisdiction  of 
the  court.  In  Ainsa  v.  New  Mexico  &  Arizona 
Railroad,  175  U.  S.,  76,  44  L.  ed.  78,  20  Sup.  Ct. 
Rep.  28,  it  was  held  that  Mexican  or  Spanish 
grants  complete  at  the  time  of  cession  were  con¬ 
firmed  by  the  treaty  itself,  and  needed  no  confir¬ 
mation  by  Congress.  The  reason  for  making  the 
presentation  of  completed  claims  optional  was 
stated  in  Richardson  v.  Ainsa,  218  U.  S.,  289,  54 
L.  ed.  1044,  81  Sup  Ct.  Rep.  28,  as  follows:  “But 
the  considerations  mentioned  in  the  case  cited 
(Botiller  v.  Dominguez)  did  not  prevent  the 
United  States  in  the  Act  of  March  8,  1891,  from 
leaving  the  holders  of  ])erfected  titles  free  not  to 
present  them  to  the  court,  as  they  were  required 
to  do  in  earlier  statutes.  The  good  faith  of  the 
United  States  was  pledged  to  respect  the  Mexican 
titles.  It  recognized  in  the  act  of  1891  that  holders 
of  such  titles  need  not  go  into  the  Land  Claims 
Court  to  get  them  confirmed  and  we  should  be  slow 
to  suppose  that  it  meant  to  make  a  doubt  in  the 
department  of  Justice  as  to  the  validity  of  a  per¬ 
fect  title  a  ground  for  cutting  down  what  other¬ 
wise  it  was  bound  to  protect  and  did  by  the  statute 
leave  intact.” 

With  this  distinction  before  us,  it  is  clear  that 
])laintiff  lost  nothing  by  failure  to  assert  its  title 
before  the  Land  Claims  Court.  Whatever  title 
plaintiff  has,  it  acquired  long  prior  to  the  cession 
from  Mexico.  Its  status  was  in  no  respect  affected 
by  the  change  of  sovereignty.  Nor,  as  we  have  ob¬ 
served,  has  it  been  changed  by  act  of  Congress. 
Its  communal  pueblo  or  village  title  was  as  little 
subject  to  impairment  by  change  of  sovereignty 
as  that  of  a  private  individual  Spanish  or  Mex¬ 
ican  grantee.  The  court  below  laid  stress  upon 
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the  principle  that  plaintiff,  being  a  pueblo  or  vil¬ 
lage,  a  mere  agency  of  the  Government,  it  lay 
within  the  sovereign  power  at  any  time  to  put  an 
end  to  its  political  character  or  existence.  But 
this  ?s  an  assumption  without  a  premise.  No  such 
thing  has  been  attempted;  and,  so  long  as  the 
])ueblo  continues,  its  property  rights  remain  sub¬ 
ject  to  protection  by  the  law’s  of  the  land,  with  a 
duty  of  enforcement  resting  upon  the  courts.  In¬ 
deed,  its  peculiar  origin,  antedating  every  national 
sovereignty  under  wiiich  it  has  existed,  may  w^ell 
distinguish  it  from  the  ordinary  municipality,  with 
authority  to  exercise  only  those  limited  powders 
conferred  by  the  express  terms  of  a  corporate 
charter,  granted  by  the  State.  It  is  more  in  the 
nature  of  a  corporation  by  immemorial  prescrip¬ 
tion  recognized  by  the  State  but  exercising  gov¬ 
ernmental  functions  of  its  owm,  independent  of 
any  express  statutory  regulations  prescribed  by 
the  State. 

It  is  unnecessary,  how’ever,  to  consider  the  more 
difficult  question  of  the  extent  of  the  powder  of 
Congress  to  control  plaintiff’s  title  or  abolish  its 
corporate  existence  by  legislative  enactment  since 
it  has  not  been  attempted.  The  Land  Depart¬ 
ment  fell  into  error  in  placing  the  Papagos  in 
the  same  classification  wdth  the  original  nomadic 
North  American  Indian  tribes  and  attempting  tO 
apply  to  their  property  the  general  law  affecting 
Indian  lands  and  property.  We  find  plaintiff,  at 
the  time  of  the  cession  from  Mexico,  to  be  a  pueblo 
of  the  same  legal  status  as  the  New’  Mexican  pu¬ 
eblos  whose  title  w’as  recognized  and  confirmed  in 
fee  simple  by  the  act  of  Congress  of  December  22, 
1858  (11  Stats,  at  L.,  374,  chap.  5).  It  follow’s, 
therefore,  that,  w’hatever  pow’er  Congress  may 
have  to  control  plaintiff’s  land,  so  such  power  has 
been  asserted,  and  this  pow’er  cannot  be  assumed 
by  the  Land  Department  to  the  extent  of  opening 
the  land  to  settlement  and  disposing  of  mineral 
rights  therein. 
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The  decree  is  reversed  with  costs,  and  the  cause 
is  remanded  with  directions  to  enter  a  decree  re¬ 
straining  defendants  from  offering  for  entry  or 
listing  for  entry  or  sale  as  part  of  the  public  do¬ 
main  of  the  United  States  any  of  said  lands  under 
any  land  or  mineral  law  of  the  United  States,  and 
requiring,  in  so  far  as  lies  mthin  their  power  or 
control,  the  correction  of  the  records  of  the  Land 
Department  to  prevent  in  as  large  degree  as  pos¬ 
sible  any  further  infringement  upon  the  property 
rights  of  plaintiff. 

Reversed  and  remanded.’^ 

And  the  decision  of  Supreme  Court  of  the  United 
States  reported  249  U.  S.  110,  follows: 

Mr.  Justice  Van  Devanter  delivered  the  opinion 
of  the  court; 

“This  is  a  suit  to  enjoin  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the  General 
Land  Office  from  offering,  listing,  or  disposing  of 
certain  lands  in  southern  Arizona  as  public  lands 
of  the  United  States.  The  lands  include  the  site 
of  the  ])ueblo  of  Santa  Rosa  and  the  surrounding 
territory,  comprise  some  460,000  acres,  and  are 
within  the  region  acquired  from  Mexico  under 
what  is  knovTi  as  the  Gadsden  Treaty,  10  Stat. 
1031.  The  suit  is  brought  by  the  pueblo  of  Santa 
Rosa,  and  its  right  to  the  relief  sought  is  based 
on  two  allegations,  which  are  elaborated  in  the 
bill;  one,  that  under  the  laws  of  Spain  and  Mex¬ 
ico  it  had,  when  that  region  was  acquired  by  the 
United  States,  and  under  the  provisions  of  the 
treaty  it  now  has,  a  complete  tyid  perfect  title  to 
the  lands  in  question;  and  the  other,  that  in  dis¬ 
regard  of  its  title,  the  defendants  are  threatening 
and  proceeding  to  offer,  list,  and  dispose  of  these 
lands  as  public  lands  of  the  United  States.  In  the 
court  of  first  instance  the  bill  was  challenged  by 
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a  motion  to  dismiss,  in  the  nature  of  a  demurrer, 
and  the  motion  was  sustained.  In  the  Court  of 
Appeals  the  case  made  by  the  allegations  in  the 
bill  was  held  to  be  one  entitling  the  plaintiff  to 
the  relief  sought,  and  the  decree  of  dismissal  was 
reversed,  with  a  direction  that  a  permanent  in¬ 
junction  be  awarded,  46  App.  D.  C.  411.  The  lat¬ 
ter  decision  is  challenged  here  on  two  grounds: 
one,  that  the  plaintiff  is  not  a  legal  entity  and  has 
no  capacity  to  maintain  the  suit;  and  the  other, 
that,  in  any  event,  the  defendants  should  not  be 
subjected  to  a  permanent  injunction  without  ac¬ 
cording  thi^m  an  opportunity  to  answer  the  bill. 

The  i)la\ntiff  is  an  Indian  town  w’hose  inhab¬ 
itants  are  a  simple  and  uninformed  people,  meas¬ 
urably  civilized  and  industrious,  living  in  substan¬ 
tial  houses,  and  engaged  in  agricultural  and  pas¬ 
toral  purs  lits.  Its  existence,  practically  as  it  is 
today,  can  be  traced  back  through  the  period  of 
Mexican  r  ile  into  that  of  the  Spanish  Kings.  It 
wns  know!  then,  as  now*,  as  the  pueblo  of  Santa 
Kosa,  and  ts  inhabitants  wnre  known  then,  as  now’, 
as  Pueblo  ndians.  During  the  Spanish,  as  also  the 
Mexican,  ( Ominion  it  enjoyed  a  large  measure  of 
local  self-government  and  was  recognized  as  hav¬ 
ing  ca])aciiy  to  acquire  and  hold  lands  and  other 
])roj)erty.  With  much  reason  this  might  be  re¬ 
garded  as  enabling  and  entitling  it  to  become  a 
suitor  for  the  purpose  of  enforcing  or  defending 
its  properly  interests.  See  School  Dis.  v.  Wood, 
13  Mass.  93,  198;  Cooley,  Const.  Lim.  7th  ed. 
p.  276;  1  Dill.  Mun.  Corp.  5th  ed.  Secs.  50,  64,  65. 
But  our  decision  need  not  be  put  on  that  ground, 
for  there  ils  another  wdiich  arises  out  of  our  own 
law’s  and  is  in  itself  sufficient.  After  the  Gadsden 
Treaty  Congress  made  that  region  part  of  the 
territory  of  New’  Mexico  and  subjected  it  to  “all 
the  law’s “  of  that  territory.  Act  August  4,  1854, 
chap.  245,  10  Stat.  at  L.  575.  One  of  those  law’s 
provided  that  the  inhabitants  of  any  Indian  pueblo 
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having  a  grant  or  concession  of  lands  from  Spain 
or  Mexico,  such  as  is  here  claimed,  should  be  a 
body  corporate  and  as  such  capable  of  suing  or  de¬ 
fending  in  respect  of  such  land.  Laws  New  Mex. 
1851-52,  pp.  176  and  418.  If  the  plaintiff  was  not 
a  legal  entity  and  juristic  person  before,  it  became 
such  under  that  law;  and  it  retained  that  status 
after  Congress  included  it  in  the  territory  of  Ari¬ 
zona,  for  the  act  bv  which  this  was  done  extended 
to  that  territory  all  legislative  enactments  of  the 
territory  of  New  Mexico.  Act  February  24,  1863, 
chap.  56,  12  Stat.  664.  The  fact  that  Ari¬ 
zona  has  since  become  a  state  does  not  affect  the 
plaintiff’s  corporate  status  or  its  power  to  sue. 
See  Kansas  Pacific  R.  Co.  v.  Atchison  T.  &  S.  Co. 
112  U.  S.  414. 

Tlie  case  of  Cherokee  Nation  v.  Georgia,  5 
Pet.  1,  on  which  the  defendants  place  some 
reliance,  is  not  in  point.  The  question  there  was 
not  wliether  the  Cherokee  tribe  had  the  requisite 
capacit  yto  sue  in  a  court  of  general  jurisdiction, 
but  whether  it  was  a  “foreign  state”  in  the  sense 
of  the  judiciary  article  of  the  Constitution,  and 
therefore  entitled  to  maintain  an  original  suit  in 
this  court  against  the  state  of  Georgia.  The  court 
held  that  the  tribe,  although  uniformly  treated  as 
a  distinct  political  society  capable  of  engaging  in 
treaty  stipulations,  was  not  a  “foreign  state”  in 
the  sense  intended,  and  so  could  not  maintain 
such  a  suit.  This  was  all  that  was  decided. 

The  defendants  assert  with  much  earnestness 
that  the  Indians  of  this  pueblo  are  wards  of  the 
United  States — recognized  as  such  by  the  legis- 
ative  and  executive  departments — and  that  in 
consequence  the  disposal  of  their  lands  is  not 
within  their  own  control,  but  subject  to  such  regu¬ 
lations  as  Congress  may  prescribe  for  their  ben¬ 
efit  and  protection.  Assuming,  without  so  decid¬ 
ing,  that  this  is  all  true,  we  think  it  has  no  real 
bearing  on  the  point  we  are  considering.  Cer- 
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tainly  it  would  not  justify  the  defendants  in  treat¬ 
ing  the  lands  of  these  Indians — to  which,  accor¬ 
ding  to  the  bill,  they  have  a  complete  and  perfect 
title — as  public  lands  of  the  United  States  and 
disposing  of  the  same  under  the  public  land 
laws.  That  would  not  be  an  exercise  of  guar¬ 
dianship,  but  an  act  of  confiscation.  Besides,  the 
Indians  are  not  here  seeking  to  establish  any 
power  or  capacity  in  themselves  to  dispose  of  the 
lands,  but  only  to  prevent  a  threatened  disposal 
by  administrative  officers  in  disregard  of  their 
full  ownership.  Of  their  capacity  to  maintain 
such  a  suit  ^ve  entertain  no  doubt.  The  existing 
wardship  is  not  an  obstacle,  as  is  shown  by  re¬ 
peated  decisions  of  this  court,  of  w’hich  Lone  Wolf 
V.  Hitchcock,  187  U.  S.  553,  is  an  illustration. 

In  view’  of  the  very  broad  allegations  of  the  bill, 
the  accuracy  of  which  has  not  been  challenged  as 
yet,  we  have  assumed  in  what  has  been  said  that 
the  plaintiff  ^s  claim  wns  valid  in  its  entirety  under 
the  Spanish  and  ^lexican  law’s,  and  that  it  en¬ 
counters  no  obstacle  in  the  concluding  provision 
of  the  6th  article  of  the  Gadsden  Treaty,  but  no 
decision  on  either  point  is  intended.  Both  in¬ 
volve  questions  not  covered  by  the  briefs  or  the 
discussion  at  the  bar,  and  are  left  open  to  inves¬ 
tigation  and  decision  in  the  further  progress  of 
the  cause. 

Of  course,  the  Court  of  Appeals  ought  not  to 
have  directed  the  entry  of  a  final  decree  aw’arding 
a  permanent  injunction  against  the  defendants. 
They  w’ere  entitled  to  an  opportunity  to  answ’er  to 
the  merits,  just  as  if  their  motion  to  dismiss  had 
been  overruled  in  the  court  of  first  instance.  By 
the  direction  given  they  w’ere  denied  such  an  op¬ 
portunity,  and  this  w’as  a  plain  and  prejudicial 
error. 

Our  conclusion  is  that  the  decrees  of  both  courts 
below’  should  be  reversed  and  the  cause  remanded 
to  the  court  of  first  instance  wfith  directions  to 
overrule  the  motion  to  dismiss,  to  afford  the  de- 
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fendants  an  opportunity  to  answer  the  bill,  to 
grant  an  order  restraining  them  from  in  anywise 
offering,  listing  or  disposing  of  any  of  the  lands 
in  question  pending  the  final  decree,  and  to  take 
such  further  proceedings  as  may  be  appropriate 
and  not  inconsistent  with  this  opinion. 

Decree  reversed.^’ 

Therefore,  the  appellant  will  refer  to  the  part  of  the 
record  and  bill  of  complaint  which  bear  upon  the  mer¬ 
its.  In  view  of  the  language  of  the  law  of  the  case  and 
the  fact  that  the  decree  appealed  from  is  against  the 
appellant  upon  the  merits,  judgment  for  costs  ordered, 
the  question  of  the  appellant’s  capacity  to  sue,  and 
the  authority  of  counsel  are  disposed  of. 

The  allegations  of  the  complaint  are  set  out  in  the 
opinion  of  this  court  above  quoted.  The  complaint 
also  recites  that  said  land  is  valuable  and  plaintiff’s 
intention  to  proceed  with  due  diligence  to  enforce  its 
rights  as  owner ;  also  that  damage  at  law  will  be  inad- 
ecpiate  and  prays  for  injunction,  etc.  The  answer 
(Rec.  pp.  22-33)  denies  most  of  the  allegations  of  the 
bill  and  alleges  (Rec.  p.  23) : 

1st.  That  the  alleged  plaintiff,  the  so-called  Pu¬ 
eblo  of  Santa  Rosa,  has  not  now  nor  ever  has  had 
any  existence  as  a  Pueblo  and  that  neither  the 
Indian  inhabitants  of  the  scattered  villages  in  the 
Santa  Rosa  Valley  in  Pima  County,  Arizona,  nor 
the  said  villages  or  communities  therein  nor  any 
one  thereof  has  any  corporate  or  quasi-corporate 
existence,  organization  of  entity,  nor  do  they  con¬ 
stitute  a  pueblo  or  corporate  entity  acting  under 
a  common  name  or  as  a  unit  with  alcaldes  and 
council,  or  other  governing  body. 

2nd.  The  inhabitants  of  Santa  Rosa  Valley  are 
Papago  Indians,  ignorant,  illiterate  and  wholly 


unfamiliar  with  legal  forms  or  procedure,  and 
have  no  definite  organization  nor  generally  recog¬ 
nized  chief  or  council  or  other  governing  body,  but 
each  Indian  village  is  what  is  known  as  in  Span¬ 
ish  as  “rancheria’’  and  in  the  Mexican  law  and 
language  as  a  “temporale,”  a  small  aggregation 
of  persons  living  in  the  same  neighborhood  with¬ 
out  definite  organization  or  systematized  com¬ 
munal  entity,  usually  defined  as  a  hamlet  of  huts 
or  group  of  Indian  huts  while  the  Indians  term 
these  summer  rancherias,  Ooitak,  meaning  fields. 

3rd.  That  said  scattered  villages  or  communi¬ 
ties  in  said  valley  have  not  now  nor  ever  had  as  a 
corporate  entity  and  none  of  them  now  has  or  ever 
had  such  corporate  entity,  title  to  any  land  in  said 
valley. 

4th.  Thai  these  villages  or  communities  in  the 
said  valley  lliave  not  nor  has  any  one  or  more  of 
them  authorized  the  institution  or  maintenance  of 
this  suit  by  klie  attorneys  of  record  who  profess  to 
represent  the  said  alleged  plaintiff,  nor  ratified  or 
approved  ti  e  acts  of  the  said  attorneys  in  bring¬ 
ing  or  prosjecuting  the  same. 

5th.  Neither  the  said  villages  or  communities 
nor  the  indiKddual  Indians  therein  had  any  knowl¬ 
edge  whatsoever  of  the  institution  or  pendency  of 
this  suit  until  long  after  the  same  had  been  brought 
nor  until  they  were  informed  by  representatives 
of  the  Indian  Bureau,  and  the  institution  and 
maintenanci**  thereof  by  said  attorneys  were  and 
are  wholly  unauthorized  by  the  said  villages  or 
any  of  them,  or  by  the  Indians  inhabiting  said  re¬ 
gion. 

As  a  further  answer  defendants  aver  (Rec.  p. 
23): 

1st.  That  said  Indian  inhabitants  of  Santa  Rosa 
Valley  are  of  Pima  stock  and  are  entirely  distinct 
in  language  and  culture  from  the  Pueblo  Indians 
in  New  Mexico,  but  live  and  have  always  lived  in 
scattered  communities  or  villages  or  Ooitak  fields. 
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Said  Indians  have  never  had  a  common  name  of 
Pueblo  of  Santa  Rosa  or  any  other  common  name 
to  designate  them  as  a  definite  organization  or 
communal  entity  with  definite  organization,  with 
political,  civic  or  property  rights.  The  Papago 
Indians  are  in  a  limited  sense  an  agricultural 
and  pastoral  people,  known  by  their  kinsmen,  the 
Piinas,  as  desert  people  while  the  Pimas  inhabit 
the  Gila  River  section,  although  neither  are 
known  as  Pueblo  Indians.  The  Pueblo  Indians  of 
New  Mexico  have  always  had  a  definite  organiza¬ 
tion,  defined  form  of  government,  with  alcaldes, 
generals,  captains,  councils,  regularly  selected  and 
definitely  organized,  while  the  Papago  Indians 
while  governing  themselves  in  accordance  with 
certain  laws  and  customs  relating  to  matters 
mainly  of  religion  or  superstition  have  always 
had  only  a  very  loose  organization  and  no  fixed 
system  of  law,  and  the  selection  of  their  chiefs 
is  casual  and  unsystematic,  and  their  entire  com¬ 
munal  life  loose  and  indefinite. 

The  said  Indians  inhabiting  the  Santa  Rosa 

Valiev  have  no  common  name  save  the  tribal  name 

_ 

of  Papago  Indians  and  the  term  Santa  Rosa  is  an 
indefinite  one  used  by  the  white  people  to  desig¬ 
nate  all  of  the  Indians  who  occupy  scattered  ran- 
cherias  or  villages  in  the  Santa  Rosa  Valley,  the 
said  Indians  of  the  Santa  Rosa  Valley  have  not 
now  or  ever  had  the  right  and  power  to  take  and 
dispose  of  real  property  nor  the  right  to  act  as 
an  entity,  nor  have  they  ever  maintained  a  town 
organizafion  or  government,  nor  do  said  Indians 
nor  the  villages  in  said  Valley  of  Santa  Rosa  con¬ 
stitute  an  entity  in  fact  or  in  law  or  a  juristic  per¬ 
son.  (Rec.  p.  24.) 

There  are  numerous  scattered  villages  in  the 
Santa  Rosa  Valley,  and  mountains  surrounding 
same,  inhabited  by  the  Papago  Indians.  Among 
these  is  the  village  of  Kuarshi  or  Kuarchi,  also 
called  Archi,  perhaps  the  oldest  settlement  in  said 
valley,  and  being  formerly  the  largest  rancheria 
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in  the  Papago  country.  In  the  village  of  Kuarchi 
there  are  now  only  about  six  or  eight  families  oc¬ 
cupying  groups  of  huts  similar  to  those  described 
by  Lumboltz  in  ‘‘New  Trails  in  Mexico’’  (1912) 
page  7,  as  follows  (Rec.  p.  24) : 

The  dwellings  here,  rectangular  in  shape,  are 
usually  adobe  huts  or  light  sheds  made  of  sun¬ 
flower  stalks  placed  upright,  three  or  four  sahu- 
aro  ribs,  which  are  tied  horizontally,  binding  these 
together.  The  walls  are  usually  plastered  both 
inside  and  out  with  mud  mixed  with  straw;  the 
uprights  are  forked  poles  of  mezquite  and  the 
same  kind  of  a  pole  always  stands  in  the  middle 
of  the  house  to  support  the  roof.  The  rafters, 
too,  are  of  mezquite,  the  roof  consisting  besides 
of  a  layer  of  coarse  grass  called  sacaton  and 
another  of  wheat  straw,  on  top  of  which  is  placed 
mud.  The  roof  is  slightly  raised  in  the  middle 
in  order  that  the  rain  may  more  easily  run  off ; 
the  floor  is  earthen.  Huts  made  of  upright  oco- 
tillo  sticks,  but  otherwise  similar,  are  also  seen. 
A  window  is  rarely  found  in  the  houses.  Generally 
there  is  attached  to  the  house  a  shed  called  in 
Spanish  “jacal,”  a  light  roof  resting  on  four  or 
six  forked  upright  poles,  which  furnishes  a  grate¬ 
ful  shade.  Here  the  cooking  is  done,  and  here 
the  family  is  usually  found  sitting.  The  dwellings 
in  the  rest  of  the  Papagueria  are  of  a  similar 
type,  real  adobe  houses  being  seldom  met  with. 
The  dome-shaped  grass  huts  of  the  natives  are 
also  not  uncommon  in  the  interior  districts  of 
southern  Arizona.  (I)efts.’  Ans.  Rec.  p.  25.) 

Another  of  these  scattered  villages  of  the  Santa 
Rosa  Valley  is  the  village  of  Anegam,  three  miles 
north  of  Kuarchi,  which  is  a  distinct  community 
of  about  44  family  groups  of  huts  and  267  inhabi¬ 
tants.  Ak-Chin  is  another  village  containing  25 
family  groups  of  huts  and  a  population  of  123. 
It  is  located  about  five  miles  southwest  of  Kuarchi, 
Quewa  or  Kvivo,  meaning  “Low  Dowm’’  or 
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“Below’*  is  another  name  for  Kuarchi.  Ki-a- 
chie-muck,  meaning  “burned  cactus  seed”  is 
another  village  located  between  Kuarchi  and  Ak- 
Chin,  being  inhabited  by  310  Indians  divided  into 
sixty  family  groups  of  huts,  and  is  now  the  largest 
rancheria  in  the  Santa  Rosa  valley.  (Defts.*  Ans. 
Rec.  p.  25.) 

The  defendants  deny  that  any  one  of  these  vil¬ 
lages  in  the  Santa  Rosa  Valley  is  knowm  by  the 
common  name  of  Pueblo  or  Santa  Rosa.  The  term 
Santa  Rosa  is  of  Spanish  origin,  and  is  indiscrim¬ 
inately  applied  to  a  stretch  of  country  of  indefinite 
limits  embracing  the  above  mentioned  villages  and 
certain  mountain  settlements  not  herein  named. 
(Defts.*  Ans.  Rec.  p.  25.) 

These  scattered  villages  are  all  composed  of  huts 
such  as  hereinbefore  described,  and  these  huts  are 
utterly  different  in  architecture  and  character 
from  the  compact,  thick  walled  and  substantial 
buildings  of  the  Pueblo  Indians,  from  one  to  seven 
stories  in  height  and  which  style  of  architecture 
and  high  grade  of  culture  gave  to  the  latter  Indians 
the  name  of  Pueblo  Indians.  (Defts.’  Ans.  Rec. 
p.  25.) 

In  the  village  of  Anegam  there  is  a  deep  well 
sunk  by  the  government  for  the  benefit  of  the  In¬ 
dians.  In  the  village  of  Kiachiemuck,  the  gov¬ 
ernment  has  sunk  a  deep  well  and  built  a  day 
school  for  the  Papago  Indians.  All  of  the  Tr^dians 
of  the  Santa  Rosa  Valley  are  under  the  control  and 
supervision  of  the  Papago  Agency,  now  located 
at  Sells,  formerly  Indian  Oasis,  which  is  the  center 
of  the  Papago  country,  where  new  buildings  have 
been  erected  and  occupied  consisting  of  cottages, 
offices,  barns  and  warehouses,  and  where  the  gov¬ 
ernment  maintains  for  the  aid  and  assistance  of 
these  Indians  a  physician,  farmer  and  a  stockman 
and  other  employes.  Contracts  and  plans  are 
now  in  process  of  completion  for  the  erection  of  a 
hospital  for  which  purpose  the  sum  of  $15,000  has 


been  allotted  and  $10,000  has  been  appropriated 
by  Congress  by  the  Act  of  May  25,  1918,  for  the 
purpose  of  fencing  this  Reservation  where  it 
touches  the*  Mexican  Border.  There  has  been  an¬ 
nually  appl*opriated  by  Congress  since  1914,  $20,- 
000  for  the  improvement  and  sinking  of  wells 
for  Papag6  villages  in  this  Reservation.  This  In¬ 
dian  agency  was  formerly  quartered  near  the  San 
Xavier  Mission.  (Defts.^  Ans.  Rec.  p.  25.) 

The  defejndants,  therefore,  deny  that  the  alleged 
plaintiff  is  and  from  time  immemorial  has  been 
the  town  otr  Pueblo  of  Santa  Rosa  and  except  as 
herein  set  out,  deny  all  of  the  other  material  al¬ 
legations  cf  Paragraph  I  of  the  amended  bill  of 
complaint.  (Defts.^  Ans.  Rec.  pp.  25-26.) 

II.  Defeidants  admit  the  allegations  in  Para¬ 
graph  II  6f  the  said  amended  bill  of  complaint. 
(Defts.’  Ans.  Rec.  p.  26.) 

III.  Defendants  deny  that  for  more  than  300 
years  prior  to  the  bringing  of  this  action  the  al¬ 
leged  Pueblo  of  Santa  Rosa  has  owned,  possessed 
and  occupied  the  tract  or  parcel  of  land  in  Pima 
County,  Arizona,  described  in  said  amended  bill 
of  complaint,  but  allege  the  description  of  said 
land  in  said  bill  of  complaint  is  taken  from  a  pre¬ 
tended  deed  purported  to  be  executed  by  one  Luis 
on  behalf  of  the  inhabitants  of  certain  villages  in 
the  Santa  Rosa  Valley,  a  copy  of  which  is  filed 
herewith  as  Exhibit  ‘‘A”  (Copy  on  Rec.  p.  278), 
and  is  prayed  to  be  read  as  a  part  of  this  answer. 
This  said  pretended  deed  is  one  of  sixteen  such  in¬ 
struments  in  writing,  each  being  dated  in  Decem¬ 
ber,  1880,  in  all  of  which  one  Robert  F.  Hunter, 
Trustee,  is  the  grantee,  but  for  whom  the  said  pre¬ 
tended  grantee  is  trustee  does  not  appear,  while  in 
each  of  said  deeds  a  certain  alleged  chief  of  some 
Papago  village  or  villages  is  named  as  grantor. 
In  the  said  pretended  deed  purporting  to  be  a 
conveyance  on  behalf  of  the  village  of  Santa  Rosa, 
the  instrument  purports  to  be  ‘‘made  by  and  be- 
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tween  Luis,  Captain  of  the  Village  or  pueblo  of 
Santa  Rosa,  in  the  Territory  of  Arizona,  for  him¬ 
self  and  the  inhabitants  of  said  village  and  the 
villages  of  Aitij,  Semilla-Quimade  and  Chaquiwa, 
of  the  first  part,  and  Robert  F.  Hunter,  Trustee,  of 
Washington,  District  of  Columbia,  of  the  second 
part.”  The  description  of  the  land  attempted  to 
be  conveyed  in  the  said  deed  is  practically  identi¬ 
cal  with  the  description  of  the  land  set  out  in  the 
bill  of  complaint  herein.  Ten  of  these  pretended 
deeds,  including  the  alleged  deed  from  said  Luis, 
were  filed  for  record  June  2,  1914,  and  the  remain¬ 
ing  six  in  March  1919,  from  33  to  38  years  after 
their  purported  execution,  and  said  deeds  purport 
to  convey  to  the  said  Hunter  one-half  interest  in 
more  than  2,600,000  acres  of  land  (4,071  square 
miles)  in  Pima  and  Pinal  Counties,  Arizona.  The 
said  Hunter,  Trustee,  by  agreements  with  one 
Robert  M.  Martin  of  Los  Angeles,  California, 
dated  March  17,  and  May  17,  1911,  purported  to 
sell  to  the  said  Martin  three-fourths  of  the  one- 
half  interest  ‘S^ested”  in  said  Hunter,  Trustee, 
covered  by  the  said  ten  pretended  deeds  filed  for 
record  June  2,  1914,  the  said  Martin  binding  him¬ 
self  to  take  steps  for  securing  a  partition  of  the 
said  land,  all  proceedings  to  be  instituted  in  the 
name  of  the  Indian  inhabitants  of  the  respective 
villages  named  in  the  deeds.  (Defts.^  Ans.  Rec.  p. 
26.) 

The  defendants  further  deny  that  the  said  vil¬ 
lages  in  the  Santa  Rosa  Valley  or  the  said  Indian 
inhabitants  of  the  Santa  Rosa  Valley  ever  had,  or 
claim  to  have  had,  any  title  to  any  tract  or  parcel 
of  land  therein  and  aver  that  the  said  Indians 
have  claimed  and  exercised  over  lands  in  the  Santa 
Rosa  Valley  merely  the  ordinary  Indian  right  of 
occupancy,  use  and  possession.  The  said  bound¬ 
aries,  as  alleged  in  said  bill  of  complaint,  are  in¬ 
definite,  uncertain  and  incapable  of  being  accu¬ 
rately  ascertained,  and  the  defendants  deny  that 
such  boundaries  have  from  time  immemorial  been 
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definitely  fixed  and  recognized  or  marked  by  natu¬ 
ral  monuments.  Defendants  further  deny  that  any 
village  or  villages  of  Papago  Indians  in  this  re¬ 
gion  have  asserted  ownership  to  any  definite  tract 
or  tracts  of  land  therein  and  that  the  said  tract  of 
land,  alleged  to  be  owned,  and  occupied  and  set 
apart  in  any  manner  for  any  one  village  or  \dl- 
lages  of  Indians,  is  wholly  a  myth.  The  Papago 
Indians  have  never  claimed  nor  has  there  been  as¬ 
signed  to  them  by  Spain,  Mexico  or  the  United 
States  any  title  to  any  lands  save  the  ordinary 
Indian  title  of  occupancy  and  right  of  possession 
which  the  Papago  Indians  have  exercised  over  the 
Papago  Indian  country  without  division  among 
the  villages  or  other  divisions  of  such  tribe.  Ex¬ 
cept  as  herein  set  out,  defendants  deny  every  al¬ 
legation  of  Paragraph  III  of  the  amended  bill  of 
complaint.  (Defts’  Ans.,  Pec.  pp.  26-7.) 

IV.  The  defendants  deny  that  Spain  during  the 
period  of  its  sovereignty  over  the  territory  recog¬ 
nized  the  ownership  of  said  lands  by  the  alleged 
Pueblo  of  Santa  Kosa  by  royal  orders,  decrees  or 
otherwise  and  aver  that  the  countrv  wherein  the 
Santa  Rosa  Valley  lies  was  practically  or  entirely 
unknown  to  Si)ain,  and  that  Spain  in  no  instance 
recognized  in  the  Papago  tribe,  or  any  subdivision 
of  that  tribe,  any  other  title  than  the  ordinary 
Indian  title  of  ])ossession  and  use. 

And  the  defendants  further  denv  that  Mexico 
after  the  establishment  of  its  sovereignty,  recog¬ 
nized  and  never  disputed  the  ownership  of  the 
lands  in  the  Santa  Rosa  Valley  by  the  said  alleged 
Pueblo  of  Santa  Rosa  or  any  village  or  community 
in  the  Santa  Rosa  region.  Defendants  are  not  in¬ 
formed  as  to  whether  or  not  the  Santa  Rosa 
Indians  were  recognized  citizens  of  Mexico  during 
its  sovereignty,  but  aver  that  the  same  is  not  ma¬ 
terial  nor  is  it  material  as  to  whether  or  not  Spain 
and  Mexico  recognized  distinctions  between  savage 
Indians  and  peaceable  Indians  living  within  their 
borders  and  except  as  herein  set  out,  they  deny 
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every  allegation  of  Paragraph  IV  of  the  bill  of 
complaint.  (Defts’  Ans.,  Rec.  p.  27.) 

V.  The  defendants  admit  that  the  Santa  Rosa 
Valley  is  situate  within  the  boundaries  of  the 
territory  ceded  by  Mexico  to  the  United  States  by 
what  is  known  as  the  Gadsden  Purchase,  and 
admit  that  under  the  terms  of  the  treaty  known 
as  the  Treaty  of  Guadalupe  Hidalgo,  all  property 
rights  of  the  Mexican  citizens  were  agreed  to  be 
respected  by  the  United  States,  subject,  however, 
to  the  qualifications  set  forth  in  Article  VI  of  the 
Gadsen  Treaty  and  the  second  paragraph  of  the 
protocol  to  the  said  Treaty  of  Guadalupe  Hidalgo, 
as  well  as  to  the  other  terms  of  said  treaties,  but 
the  defendants  deny  that  by  the  terms  of  said 
treaties,  or  otherwise,  the  Papago  Indians  or  the 
inhabitants  of  the  alleged  Pueblo  of  Santa  Rosa 
pretended  to  become  or  actually  became  citizens 
of  the  United  States,  but  in  this  connection  the  de¬ 
fendants  aver  that  the  citizenship  of  the  Papago 
Indians  is  immaterial  herein.  Otherwise  than  as 
herein  set  out,  the  defendants  deny  every  allega¬ 
tion  of  Paragraph  V  of  said  bill.  (Defts’  Ans., 
Rec.  p.  27.) 

VI.  The  defendants  deny  that  at  the  time  of  the 
Gadsden  Purchase  or  at  the  time  of  the  acquisi¬ 
tion  from  Mexico  by  the  United  States  of  Sov¬ 
ereignty  over  the  territory  comprising  land  in  the 
Santa  Rosa  Valley  or  at  any  time  the  so-called 
Pueblo  of  Santa  Rosa  or  any  village  or  community 
in  the  Santa  Rosa  region  or  any  Papago  village 
whatever  was  the  absolute  owner  of  a  complete, 
definite,  indefeasible  title  to  the  land  herein  in  con¬ 
troversy  or  was  owner  of  said  land  or  any  land, 
but  aver  that  all  of  said  lands  in  controversy  here¬ 
in  were  then  and  ever  since  have  been  and  are 
now  part  of  the  public  domain  of  the  United 
States,  subject  only  to  such  Indian  rights  of  oc¬ 
cupancy  and  use  as  have  been  or  are  now  actually 
exercised,  except  in  so  far  as  the  United  States  in 
the  exercise  of  its  sovereignty  and  in  the  adminis- 
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tration  of  its  laws  for  the  protection  of  the  said 
Papago  Indians  has  created  Indian  reservations, 
as  hereinafter  set  forth,  or  has  disposed  of  por¬ 
tions  of  said  lands  to  individuals. 

Otherwise  than  as  herein  set  forth,  the  defen¬ 
dants  deny  every  allegation  of  Paragraph  VI  of 
said  bill.  (Defts’  Ans.,  Rec.  pp.  27-8.) 

VII.  While  the  description  of  the  lands  in  con¬ 
troversy  in  said  amended  bill  of  complaint  is  in¬ 
definite,  uncertain  and  incapable  of  being  accur¬ 
ately  ascertained,  the  defendants  deny  that  they 
have  offered  and  are  now  offering  for  entry  as 
part  of  the  public  domain  lands  partly  included 
in  said  description,  but  in  this  behalf  aver  that 
by  Executive  Order  2300,  dated  January  14,  1916, 
as  modified  by  Executive  Order  2524,  dated  Feb¬ 
ruary  1,  1917,  a  large  area  of  land,  to-wit,  approx¬ 
imately  2,443,000  acres,  was  withdrawn  from  sale 
or  entry  and  made  a  Reservation  for  the  Papago 
Indians  including  those  in  the  Santa  Rosa  region, 
within  which  said  area  is  included,  so  far  as  can 
be  determined  from  the  description  given  in  said 
amended  bill  of  complaint,  practically  all  of  the 
land  therein  described.  Within  said  reservation 
is  also  embraced  about  2,000,000  acres  of  land 
covered  by  the  aforesaid  sixteen  pretended  deeds 
to  Hunter,  Trustee.  (Defts’  Ans.  Rec.  p.  28.) 

There  have  been  various  reserv^ations  in  this 
region  created  ,by  executive  order  for  Papago 
Indians  as  follows:  San  Xavier  Reservation  cre¬ 
ated  by  President  Grant,  July  1,  1874  (70,080 
acres) ;  Gila  Bond  Reservation  by  President 
Arthur,  December  12,  1882,  about  one  township, 
this  has  been  modified  to  10,231  acres) ;  San  Mig¬ 
uel,  by  President  Taft,  June  16,  1911;  Indian 
Oasis,  by  President  Taft,  June  16,  1911;  Cockle- 
burr,  by  President  Taft,  May  28,  1912,  (34,560 
acres) ;  Ah-Chin  or  Maricopa  by  President  Taft 
May  28,  1912,  (22,400  acres);  Baboquivari,  by 
President  Taft,  December  5, 1912  (this  reservation 
embraced  the  Indian  Oasis  and  4,000  acres  Fresnal 
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Wells)  ;  and  the  aforesaid  reservation  created  by 
Executive  Order  of  January  14,  1916,  of  approxi¬ 
mately  2,800,000  acres,  which,  as  modified  by  Ex¬ 
ecutive  Order  of  February  1,  1917,  is  reduced  to 
2,443,000  acres  but  still  includes  the  San  Miguel, 
Indian  Oasis,  Cockleburr,  Ah-Chin  and  Baboqui- 
vari  reservations.  (Defts’  Ans.,  Rec.  p.  28.) 

The  defendants  aver,  (Rec.  p.  28)  that  the  mat¬ 
ter  of  creating  a  comprehensive  reservation  in 
the  Papago  country  for  the  Papago  Indians  had 
long  prior  to  the  Executive  Order  of  January  14, 
1916,  been  under  the  investigation  and  considera¬ 
tion  by  the  Interior  Department  and  to  that  end 
surveys  of  the  Pai)ago  country  were  commenced 
early  in  1911,  and  continued  until  December,  1912. 
Based  upon  the  facts  submitted  by  the  engineers  in 
their  reports  together  with  information  given  by 
the  Special  Agents  of  the  Indian  Office,  that  office 
recommended  the  creation  of  the  reservations 
made  bv  President  Taft  in  1911  and  1912.  This 
survey  work  was  resumed  in  February,  1914,  and 
was  continued  and  concluded  by  Herbert  V.  Clotts, 
Assistant  Engineer,  the  result  of  his  work  being 
incorporated  in  a  comprehensive  report  dated 
June  30,  1915,  on  file  in  the  Interior  Department. 
On  February  6,  1914,  a  joint  report  was  submitted 
to  the  Interior  Department  by  Frank  A.  Thackery, 
Superintendent  of  the  Pima  Reservation,  and  H. 
J.  McQuigg,  Superintendent  of  the  Papago  Reser¬ 
vation,  fully  describing  the  conditions  existing 
in  the  Papago  country  and  recommending  the  crea¬ 
tion  of  a  large  reservation  for  the  Papago  Indians 
in  Pima,  Pinal  and  Maricopa  Counties,  Arizona, 
filing  with  their  report,  dated  January,  1914,  a 
map  showing  the  outlines  of  the  proposed  reserva¬ 
tion.  On  September  4,  1914,  Inspector  J.  H.  Flem¬ 
ing  was  directed  to  proceed  to  Arizona  for  the 
purpose  of  investigating  and  reporting  upon  the 
question  of  creating  the  proposed  reservation  and 
his  report  fully  concurred  in  the  recommendation 
made  by  the  Superintendents  of  the  Pima  and 
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Paj)ajj:()  A.a:oncies.  After  further  investigation 
and  reports,  the  Secretary  of  the  Interior  on  Janu¬ 
ary  13,  191G,  reconunended  to  the  President  the 
creation  of  this  reservation.  (I)efts’  Ans.,  Rec. 
p.  29.) 

As  l)efore  set  out  herein,  this  reservation  con¬ 
tains  2,443,000  acres  which  it  is  believed  is  ample 
to  meet  the  needs  of  the  Papago  Indians  who  now 
number  alnuit  6,000,  and  who  have  now  under  cul¬ 
tivation  about  10,000  acres,  with  cattle  estimated 
at  about  20,000  to  25,000  and  horses  about  3,000. 
(Defts.’  Alls.  Rec.  p.  29.) 

The  defendants,  therefore,  deny  that  the  acts 
of  these  defendants  comjilained  of  would  throw  a 
cloud  u])oii  any  title  in  the  alleged  plaintiff  to  the 
land  aforesaid  or  are  contrary  to  the  rights  of  any 
village  Indians,  or  any  Papago  Indians  in  the 
Santa  Rosa  Valiev,  but  aver  that  bv  virtue  of  the 
duty  imposed  u])on  him  the  defendant  Secretary 
of  the  Interior  and  the  Commissioner  of  Indian* 
Affairs  have  in  every  way  sought  to  protect  and 
])reserve  the  rights  of  these  Papago  Indians  from 
the  encroachment  of  all  persons,  and  especially 
from  the  attem])t  of  ])ersons  to  unlawfully  secure 
vast  tracts  of  the  public  domain,  now  within  the 
reservation  created  for  the  Papago  Indians.  Ex- 
ce])t  as  herein  set  out,  they  further  deny  each  and 
every  allegation  of  Paragraph  VII  of  the  amended 
bill  of  complaint.  (Defts.’  Ans.  Rec.  p.  29.) 

VIII.  Under  the  Act  of  June  20,  1910,  for  the 
admission  of  New*  Mexico  and  Arizona  as  States  of 
the  Union,  certain  lands  of  the  public  domain  w’ere 
granted  to  the  State  of  Arizona  to  be  selected 
under  the  direction  and  subject  to  the  approval  of 
the  Secretary  of  the  Interior,  and  the  defendants 
admit  that  under  said  law%  the  State  of  Arizona 
made  application  for  the  survey  of  certain  lands 
in  said  State  and  embracing  lands  in  said  Santa 
Rosa  Valley,  but  the  defendants  deny  that  the 
alleged  plaintiff  owned  any  of  said  land  or  any  of 
the  lands  advertised  by  the  defendants  in  the  State 
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of  Arizona  as  open  to  settlers,  but  aver  that  by  the 
said  executive  orders  hereinbefore  set  out  there 
have  been  reserved  from  selection  by  the  State  of 
Arizona  and  from  entr}^  under  the  homestead  laws 
of  the  United  States  2,443,000  acres  of  land  which 
have  been  set  apart  as  a  reservation  for  the  Papa- 
go  Indians  of  Arizona  embracing  most  (Rec.  p.  29) 
of  the  lands  set  out  in  said  amended  bill  of  com¬ 
plaint,  and  all  the  various  Papago  villages  here¬ 
inbefore  set  out.  (Defts.’  Ans.  Rec.  p.  30.) 

Except  as  herein  set  out,  the  defendants  deny 
every  allegation  of  Paragraj)h  VIII  of  said 
amended  complaint. 

IX.  The  files  of  the  Indian  Office  show  that  on 
or  about  May  29,  1914,  there  was  received  a  peti¬ 
tion  from  the  attornevs  in  this  case  addressed  to 
the  Secretary  of  the  Interior  purporting  to  be  on 
behalf  of  certain  Papago  Indian  villages  named 
therein  requesting  the  survey  and  withdrawal 
from  entry  of  certain  tracts  of  land  alleged  to  be 
owned  by  these  villages,  but  no  description  of  these 
lands  was  given  in  this  ])etition.  However,  these 
defendants  admit  that  on  or  about  June  11,  1914, 
the  Secretarv  of  the  Interior  made  answer  to  said 
petition  substantially  as  set  forth  in  Paragraph 
IX  of  said  amended  complaint,  and  in  this  behalf 
aver  that  no  grant  eminating  from  the  government 
of  Spain  or  Mexico  was  ever  made  to  any  village 
or  community  of  Pa])ago  Indians  in  the  Santa 
Rosa  region  or  to  any  Papago  Indians  or  located 
or  recorded  in  the  Archives  of  Mexico  as  provided 
in  Art.  VI  of  the  so-called  Gadsden  Treaty;  that 
all  of  the  lands  in  controversy  herein  when  ac¬ 
quired  from  Mexico  passed  under  the  dominion  of 
the  United  States  as  public  lands  of  the  United 
States;  that  no  right,  title  or  interest  exists  or 
ever  has  existed  in  any  Papago  Indian  or  com- 

munitv  of  Indians  in  or  to  anv  of  the  lands 

•  • 

in  controversy  herein  other  than  the  ordinary 
Indian  right  of  occupancy  and  possession  subject 
to  the  soverign  rights  of  the  United  States.  Except 
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as  herein  stated,  the  defendants  deny  every  allega¬ 
tion  of  Paragraph  IX  of  said  amended  complaint. 
(Defts.’  Alls.  Rec.  p.  30.) 

X.  The  defendants  are  not  advised  as  to  the 
truth  or  falsity  of  the  allegations  of  Paragraph  X 
of  said  amended  complaint,  and,  therefore,  neither 
denv  nor  affirm  the  same. 

Xr.  The  defendants  admit  the  allegations  of 
Paragra])h  XT  of  said  bill  and  deny  each  and  ever)’ 
allegation  in  Paragraph  XTI  thereof.”  (Defts.’ 
Ans.  Rec.  p.  30.) 


The  answer  ])rays  for  dismissal  and  for  costs. 

The  cause  came  on  for  final  hearing  on  November 
7,  1922,  before  Mr.  Justice  Siddons.  (Rec.  j).  114.) 
The  case  involves  the  question  whether,  as  contended 
by  the  apj)ellees,  the  land  described  in  the  bill  is  part 
of  the  government  domain  and  oj)en  to  entry,  or 
whether  it  is  the  pro])erty  of  the  ai)pellant  and  not 
open  to  entry  under  the  enlarged  homestead  act,  or 
subject  to  dis])osal  to  others  than  the  ap})ellant  through 
the  General  Land  Office  of  the  United  States. 


The  evidence  and  ])leading  show  encroachment  and 
a  denial  of  title  to  said  lands  in  ai)])ellant.  Many  months 
were  consumed  in  the  Papago  country  and  other 
parts  of  Arizona  as  well  as  (California  and  New  Mex¬ 
ico,  taking  the  depositions  of  witnesses  on  behalf  of 
both  parties  to  the  record  by  stipulation  of  counsel. 
(Rec.  pp.  114,  115,  126,  139,  151,  153,  154,  156,  159,  276, 
298,  301,  311,  315,  319,  323.)  Attorneys  for  appellant 
were  prevented  by  the  defendants’  agents  from  freely 
interviewing  the  Papago  Indians  as  prospective  wit¬ 
nesses  for  plaintiff  (Rec.  pp.  143,  150-329-337-367- 
389) ;  therefor,  plaintiff  has  depended  solely  upon  the 
testimonv  of  others. 

On  January  14,  1916,  a  year  after  the  suit  was  com- 
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menced,  a  reservation  amounting  to  2,443,000  acres 
was  created  by  executive  order  upon  the  recommenda¬ 
tion  of  the  defendants,  covering  the  land  described  in 
the  complaint.  (Rec.  p.  28.)  Thereafter,  to- wit,  Feb¬ 
ruary  1,  1917,  by  executive  order,  520,000  acres  were 
withdrawn  from  said  reserv^ation,  and  these  facts,  to¬ 
gether  with  the  facts  that  the  Government  has  ex¬ 
pended  money  for  the  benefit  of  the  Papago  Indians 
are  a  part  of  the  defense.  (Rec.  p.  28.) 

STATEMENT  OF  FACTS. 

It  has  been  conceded  bv  defendants  that  the  Pueblo 

ft' 

Indians  of  New  Mexico  hold  title  to  their  lands  in  fee 
simi)le  and  much  testimony  has  been  taken  by  the  plain¬ 
tiff  to  show  that  the  plaintiff  is  a  similar  people  to  the 
(‘xteiit  that  ])laintilf’s  title  was  as  good  at  the  time  of 
the  Gadsden  Treaty  of  1854  as  the  New  Mexico  Pu¬ 
eblos  were  at  the  time  of  the  Hidalgo  Treaty  of  1848. 
The  defendants  have  introduced  evidence  with  a  view 
of  disi)roving  this  issue. 

PAPAGOS  ARE  SEDENTARY,  AGRICULTURAL 
AND  PEACEFUL  PEOPLE. 

Each  of  the  30  Papago  Indians  testifying  for  defen¬ 
dant  testified  that  thev  had  liv’ed  all  their  lives  in  the 
])lace  where  they  were  now  residing,  or  had  lived  there 
more  than  15  years,  and  that  their  ancestors  had  lived 
there  before  them  and  had  comfortable  homes;  that 
they  and  their  ancestors  had  engaged  in  stock-raising 
and  agriculture  as  vocations.  Plaintiff  will  base  its 
statement  on  this  evidence,  and,  in  this  statement  of 
facts,  maintain  that  the  evidence  shows  plaintiff  to 
have  been  a  sedentary,  agricultural  people  from  time 
inmiemorial.  (Rec.  pp.  116-128-129-131-132-136-139-158- 
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160-164-165-173-192-197-203-208.  They  were  the  same  as 
New  Mexico  Pueblos  (Rec.  p.  196.)  Defendants  stip¬ 
ulated  them  to  be  friendly  and  industrious  (Rec.  p. 
192.)  (Also  see  Rec.  pp.  196-197-203-208.) 

APPELLANT  IS  THE  PUEBLO  OF  SANTA  ROSA. 

(Rec.  pp.  116-119-123-126-129-133-145-151-152)  (It  is 
found  on  Defendants  Exhibit  “1”  at  page  328)  (Rec. 
pp.  153-155-159-161-162-163-164-166-167-171-  173  -  187  - 
191-192-193-197-198-199-200-203-210-212-252-  258  -  260  - 
298-305-310-324-362-383-392-505.) 

THE  TITLE  TO  THE  LANDS  AND  SIMILAR 
INDIAN  TITLES  WERE  RECOGNIZED  BY 
SPAIN  AND  MEXICO,  AS  WELL  AS  THE 
UNITED  STATES. 

(Rec.  pp.  120-135-149-162-168-171-194-195-198-200- 
203-204-297-301-303-304-318-319-336-353-393-504.) 

Possession  is  admitted  in  Paragraph  3  of  the  An¬ 
swer.  (Rec.  p.  27.) 

THE  PAPAGOS  HAD  A  HEAD  CHIEF. 

(Rec.  pp.  131-135-139-140-145-146-166-171-  178  -  208  - 
233-236-241-242-407.) 

THE  CORNERS  OR  MONUMENTS  OF  THE 
TRACT  DESCRIBED  ARE  KNOWN  AS 
KABITQUE,  MESCALERO,  SIERRA  CABEZA, 
AND  OKOMO. 

Kabitque  is  identified  in  the  evidence  as  the  north¬ 
east  corner,  or  Santa  Rosa  Mountain,  Exhibit  I-a. 
(Rec.  pp.  328-130-140-144-259-325-392-396.) 
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Okomo  is  identified  in  the  evidence  as  the  south¬ 
east  corner  in  the  Commombabi  Mountains.  (Rec.  pp. 
130-134-144-325.) 

Mescalera  is  identified  as  the  southwest  corner.  It 
would  imply  a  place  where  mescal  was  made  some 
time.  It  is  sometimes  referred  to  as  White  Moun¬ 
tains.  (Rec.  pp.  130-134-325-396.) 

Sierra  Cabeza  is  identified  as  the  northwest  corner. 
There  is  sufficient  evidence  in  the  record  establishing 
this  place  to  be  Table  Top  Mountain.  (Rec.  pp.  130- 
134-345-326.) 

Defendants  have  introduced  evidence  to  establish 
this  monument  to  be  in  the  Vekal.  Exhibit  I-a  (Rec. 
p.  328)  shows  the  Vekal  Mountains.  (Rec.  pp.  303-332- 
333-346-347.) 

With  the  exception  of  the  contention  in  the  identifi¬ 
cation  of  Sierra  Cabeza,  the  boundaries  are  well  estab¬ 
lished.  In  fact,  this  is  conceded  by  defendants  in 
Plaintiff’s  Exhibit  18  found  in  the  printed  record  fol¬ 
lowing  page  198,  where,  in  reference  to  the  boundaries, 
language  by  Cato  Sells,  Commissioner  of  Indian  Af¬ 
fairs,  (Rec.  p.  187)  is  found  as  follows: 

“The  data  shown  on  the  attached  map  ♦  *  • 
has  been  compiled  from  the  best  data  obtainable 
from  the  records  of  this  office,  the  records  of  the 
Chief  Irrigation  Engineer’s  office  of  this  service, 
and  is  based  on  actual  surveys  and  examinations 
in  the  field  *  *  *»»  (Rec.  insert  between  pages 
198  and  199.) 

Names  Santa  Rosa  Village,  and  says : 

“It  has  been  prepared  from  the  best  data  ob¬ 
tainable,  and  is  believed  sufficiently  accurate  to 
locate,  with  approximate  definiteness,  the  claim 
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presented  in  their  behalf/*  (Page  2,  Rec.  insert 
between  pages  198  and  199.) 

Witness  Bonaventure  Oblasser  the  Catholic  priest, 
who  testified  as  a  witness  for  defendant,  testified  as 
follows ; 

‘‘I  have  followed  the  description  according  to 
the  monuments  given  in  the  complaint.**  (Rec. 
middle  page  326.) 

Jose  Pablo,  a  most  active  witness  for  defendants 
(Rec.  p.  301)  recognized  the  tract  when  it  was  referred 
to,  by  testifying  that  no  particular  village  claimed  the 
tract  (Kec.  p.  303.)  THE  WHITE  PEOPLE,  AND 
PARTICULARLY  THE  DEPARTMENT  OF  THE 
GOVERNMENT  OVER  WHICH  THE  DEFEN¬ 
DANTS  ACT,  BEGAN  TO  ENCROACH  UPON  THE 
LANDS  OF  DEFENDANTS  AT  AN  EARLY  DATE. 
(Rec.  pp.  117-122-138-164-165-169-175-212-340-356-378.) 

Plaintiff  became  worried  over  its  land  and  title  in 
1857.  (Rec.  pp.  164-140.) 

The  land  claimed  by  plaintiff  was  opened  to  entry 
under  the  Enlarged  Homestead  Act  of  February  1909. 
(Rec.  pp.  137-138  Plaintiff’s  Exhibit  A  following  p. 
138.) 

THIS  SUIT  IS  TO  PROTECT  AGAINST  SUCH 
ENCROACHMENTS  AND  THE  ENCROACHMENT 
WHICH  FOLLOWED  BY  THE  DECLARATION 
OF  AN  INDIAN  RESERVATION  BY  EXECUTIVE 
PROCLAMATION.  (U.  S.  Supreme  Court  decision, 
this  brief,  pp.  29-33.) 

DEFENDANTS  AT  ALL  TIMES  REPRE¬ 
SENTED  TO  THE  INDIANS,  AND  PARTICU¬ 
LARLY  TO  THE  WITNESSES,  THAT  THE  PA- 
PAGOS  NOW  HAVE  THE  TITLE  TO  THE  LANDS 
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INVOLVED  IN  THIS  SUIT,  AND  THAT  THIS 
SUIT,  WAS  FOR  THE  PURPOSE  OF  TAKING 
THEIR  LANDS  FROM  THEM.  (Rec.  pp.  257-266- 
270  -  307  -  309-313-318-335-336-342-346-350-359-362-364- 
385-391-396.) 

Mr.  Bowie,  supervisor  for  the  Indian  Bureau  of 
the  Papagos,  testified  (Rec.  p.  255)  on  this  subject  as 
follows : 

“Q.  You  simply  told  them  (the  Indians)  that 
this  was  a  suit  to  take  away  half  their  lands  •  •  •»» 
(Rec.  p.  266.) 

“A.  That  was  one  thing  I  told  them  •  ♦  • 

I  wanted  to  impress  them  with  that  fact.  (Rec.  p. 
266.) 

Witness  McCormick  (Rec.  p.  335),  the  Indian  agent 
of  the  Papagos,  advised  the  Indians  that  if  they  won 
the  suit,  it  would  result  in  the  Indians  losing  one-half 
their  lands.  (Rec.  p.  336.) 

The  same  witness,  in  talking  to  the  Indians,  referred 
to  the  land  in  question  as  their  (the  Indians’  land. 
(Rec.  p.  257). 

The  Indian  witness  Moreno  (Rec.  pp.  384-386)  testi¬ 
fied  that  he  thought  that  the  making  of  the  reservation 
by  the  government  gave  the  Papagos  title  to  their 
lands.  (Rec.  p.  386.) 

He  also  testified  that  if  a  suit  should  be  started  in 
court  to  try  the  case  and  render  a  judgment  protect¬ 
ing  their  rights,  the  Indians  would  want  it.  (Rec.  p. 
386.)  The  Indian  witness  Barnebe  Lopez  gave  the 
same  testimony.  (Rec.  379.) 

Defendants  at  all  times  acted  without  regard  to  the 
interests  of  the  plaintiff  inhabitants  and  coerced  them 
into  signing  affidavits  against  their  interest,  and  for- 
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hade  them  to  n  ake  affidavits  that  would  he  to  their^, 
interest.  (Rec.  pp.  143-144.) 

FROM  THE  [time  THE  GOVERNMENT  FIRST 
APPOINTED  AN  INDIAN  AGENT,  THE  INDIAN 
DEPARTMENT  OF  DEFENDANTS  ATTEMPTED 
TO  DISRUPT  ^|hE  government  AND  PUEBLO 
ORGANIZATION  OF  PLAINTIFF.  (Rec.  pp.  116- 
120-169-170-313-314-315-330-342-374.) 

THE  INDIAN  AGENT  SUCCEEDED  TO  THE 
POWER  OF  OON  QUTEN,  THE  HEAD  CHIEF. 
(Rec.  pp.  313-314-315.) 

THE  INHABITANTS  OF  PLAINTIFF  WERE 
ORDERED  BY  THE  AGENT  OF  DEFENDANTS 
NOT  TO  CONFER  WITH  THE  ATTORNEYS 
I’OR  PLAINTIFF.  (Rec.  pp.  143-367-337-143-150- 
329-364-365-366-367-368-389. ) 

The  attorneys  for  defendants  approved  this  action 
of  defendants.  (Rec.  pp.  364-365-366-367-368.) 

The  witness  Day,  who  had  no  interest  in  the  litiga¬ 
tion,  and  who  jiad  complied  a  dictionary  in  the  Pa- 
pago  language  (Rec.  j).  143),  confirmed  the  attitude  of 
defendants.  (Bee.  p.  150.) 

For  the  coiuAiiience  of  the  court,  appellant’s  state¬ 
ment  of  facts  submitted  to  the  Supreme  Court  of  the 
United  States  ih  reproduced  herein,  except  that  such 
statement  is  mo  lifted  to  come  within  the  issues  remain¬ 
ing.  The  materials  from  which  the  statement  is  com¬ 
piled,  are  facts  of  which  the  court  will  take  judicial 
knowledge,  althjough  practically  all  of  the  same  mat¬ 
ter  is  introduce^!  in  the  record.  It  reads,  in  part,  as 
follows :  I 

The  Locality.  ^ 

Papagueria  ijs  a  so-called  desert  country,  without 
rivers  or  transiportation,  lying  along  the  border  of 
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Mexico.  It  is  the  last  corner  of  appellant’s  land,  and 
the  land  and  its  inhabitants  have  been  practically  for¬ 
gotten  by  our  people  and  our  government  until  within 
a  few  years. 

Some  of  the  land  is  public  domain,  but  large  parts 
are  owned  and  occupied,  and  have  been  since  Aztec 
times,  by  about  20  pueblos  of  civilized  Indians. 

Plaintiff  is  one  of  those  pueblos,  which  to  save  itself 
and  its  Indians  from  illegal  encroachments  of  private 
individuals  and  government  officers — in  these  days 
when  all  the  cheap  public  land  has  gone — brings  this 
injunction  suit. 

THE  HISTORY  AND  CHARACTER  OF  THE  PA- 
PAGO  PUEBLO  INDIANS  AND  THEIR  PUEBLOS 
AS  SHOWN  BY  THE  AUTHORITIES. 

In  1915,  Hon.  Cato  Sells,  the  Indian  Commissioner, 
in  his  address  at  the  Lake  Mohonk  Conference  (printed 
in  the  33rd  Annual  Report  of  the  Lake  Mohonk  Con¬ 
ference)  said: 

“I  presume  you  know  something  of  the  Papagos. 
•  •  •  I  have  recently  visited  them.  They  live  in 
Southern  Arizona  on  the  border  of  Mexico  in  the 
driest  desert  of  the  United  States.  It  has  been 
their  home  for  more  than  two  hundred  years.  No 
branch  of  the  Caucasian  race  could  survive  under 
the  conditions  existing  there.  The  Papagos  have 
successfully  contended  against  tremendous  obsta¬ 
cles.  The  possession  of  their  lands  is  now  ser¬ 
iously  threatened  by  the  invasion  of  the  Mexican 
cattlemen  and  others.  The  Papagos  are  sending 
up  a  Macedonian  cry  for  help  and  we  should 
promptly  go  to  their  rescue.  The  Papago  Indians 
are  in  all  respects  deserving  of  our  best  efforts. 
They  have  been  industrious  and  self-reliant.  It 
is  their  proud  boast  that  no  Papago  Indian  has 
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ever  shed  the  blood  of  a  white  man.  The  citizens 
of  Arizona  are  very  friendly  to  them,  and  this  is 
especially  true  of  Governor  Hunt.  Nothing  af¬ 
fecting  any  tribe  of  Indians  has  aroused  my  sym¬ 
pathy  more,  and  I  want  to  assure  you  that  the 
best  efforts  of  which  I  am  capable  will  be  extended 
to  permanently  establish  these  Indians  in  the  Pap- 
ago  country.” 

In  1912,  Carl  Lumholtz,  a  keen  and  experienced  ob¬ 
server,  in  his  “New  Trails  in  Mexico”  the  last  and 
best  account  of  the  Southwest  country,  says  (Rec.  pp 
189-190) : 


“It  has  been  the  good  fortune  of  the  Papagos 
to  live  in  a  country  w’hich  the  white  man  has  not 
as  yet  found  it  profitable  to  exploit  by  cattle  rais¬ 
ing  or  still  less  by  dry  farming.  Therefore  they 
have  so  far  been  left  alone  in  their  native  coun¬ 
try  •  *  *.  The  Papagos  are  above  medium 

height,  rather  dark  in  color,  and  of  splendid  phy¬ 
sique.  The  women  are  inclined  to  be  stout.  They 
are  a  peaceful  but  at  the  same  time  a  courageous 
people  and  show  much  intelligence.  Iliey  are 
hospitable,  as  becomes  a  desert  people.  *  *  *  The 
Papagos  are  by  no  means  badly  off  as  a  rule  and 
they  manage  to  make  a  good  living  where,  so  far, 
the  white  man’s  efforts  have  failed.  Their  herds 
adapting  themselves  to  the  arid  conditions,  are  in¬ 
creasing  and  making  the  Indians  prosperous  and 
comfortable.”  (Rec.  p.  190.) 

In  1913,  the  following  proofs  were  made  before  a 
sub-committee  of  Congress,  either  by  testimony  of  Mr. 
Schenck,  for  many  years  connected  with  Indian  af¬ 
fairs  and  now  or  recently  Superintendent  of  Irriga¬ 
tion  for  the  Indian  Bureau  or  from  formal  statements 
and  reports  prepared  by  the  Indian  Bureau  and  read 
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into  the  record.  See  public  documents  published  in 
1913  under  the  title  “Indian  Appropriation  Bill;  Hear¬ 
ings  before  a  Sub-Committee  of  the  Committee  on 
Indian  Affairs/’  etc. 

“The  (Papago)  Indians  are  very  industrious 
farmers  so  far  as  their  ability  will  permit,”  (p. 
52.)  They  are  an  industrious  people  and  have 
done  remarkably  well  under  adverse  conditions,” 
(p.  303).  They  subsist  on  the  stock  that  they  raise 
and  they  have  sometimes  small  primitive  systems 
of  irrigation  and  do  farming.  *  *  *  They 

have  developed  a  good  many  varieties  of  beans. 
*  *  *  rpjj-g  improvement  in  plant  life  shows 

their  interest  in  agriculture.  The  University  of 
Arizona  is  studying  their  problems,  and  thinks 
that  we  can  learn  something  about  dry  farming 
from  the  Indians.  *  *  *  They  have  their 

own  houses.  •  *  *  They  are  built  sometimes 

of  adobe  brick  but  more  frequently  they  use  the 
brush  mats  plastered  on  both  sides,  quite  sanitary 
houses.  *  ♦  *  Usually  the  children  are  clean 

and  as  well  clothed  as  you  can  expect  under  these 
conditions”  (p.  305).  “They  are  a  bright  and 
energetic  people  for  Indians.  Their  principal 
source  of  revenue  is  that  of  stock  raising.  ♦  *  • 

These  Indians  have  had  practically  no  aid  from 
the  government  and  have  been  a  peaceful  and  in¬ 
offensive  tribe  at  all  times  and  are  almost  wholly 
self-supporting  at  present”  (pp.  322-323). 

In  1872,  General  Francis  A.  Walker,  Commissioner 
of  Indian  Affairs,  gave  an  official  description  of  the  Pa- 
pagos,  (Rec.  p.  192)  which  the  Secretary  of  the  In¬ 
terior  approved  and  forwarded  to  the  President.  He 
said  (Exec.  Docts.,  3d  Sess.,  42d  Congress,  Report  of 
Sec’y  of  Int.  p.  445) : 
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‘‘These  Indians,  numbering  about  5,000,  are 
of  the  same  class,  in  some  respects,  as  the  pueblos 
in  New  Mexico,  living  in  villages,  cultivating  the 
soil,  and  raising  stock  for  a  support.  *  *  • 

These  Indians  have  no  treaty  relations  with  the 
United  States  and  receive  no  assistance  from  the 
government.”  (Rec.  p.  192.) 

In  1869,  J.  It  OSS  Browne,  in  “Adventures  in  the 
Apache  Countv”  (New  York,  Harper  &  Bros.),  said 
(page  110  ff.)  r 

“In  1860  they  sold  400,000  pounds  of  wheat — 
all  the  mail  company  would  purchase.  They  had 
more,  and  :  urnished  the  government  and  private 
teamsters  i  11  that  was  necessary  for  transporta¬ 
tion  from  Fort  Yuma  to  Tucson.  *  *  *  .  In 

1862,  they  .4old  to  the  government  over  a  million 
pounds  of  4’heat,  included  in  which  was  a  portion 
of  the  pre\’ious  year’s  crop,  returned  to  them  by 
the  Texan$.  They  furnished  pinole,  chickens, 
grean  peas,  green  corn,  pumpkins,  and  melons  for 
the  entire  California  column,  supporting  nearly  a 
thousand  men  for  many  months  *  * 

“As  far  back  as  our  knowledge  of  the  Papagos 
extends  they  have  been  a  peaceable,  industrious, 
and  friendly  race.  They  live  here,  as  they  lived 
two  centuries  ago,  by  cultivating  the  low  grounds, 
in  the  vicinity,  which  they  make  wonderfully  pro¬ 
ductive  by  a  system  of  irrigation.” 

In  1869,  William  A.  Bell,  in  “New  Trails  in  North 
America”  (London,Chapman  &  Hall)  p.  159,  said: 

“As  a  race  they  (the  Papagos)  are  the  finest 
specimens  of  men,  physically,  I  have  ever  seen. 
•  *  *  The  most  interesting  point  *  *  * 

is  their  mode  of  life  *  *  *.  They  own  fiocks 

and  herds  in  considerable  quantities,  and  they  keep 
large  droves  of  horses,  or  rather  ponies.  •  *  • 
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They  have  become  the  greatest  traders,  and  the 
most  industrious  people  to  be  found  in  the  coun¬ 
try.'' 

In  1868,  Col.  Roger  Jones,  Assistant  Inspector  Gen¬ 
eral,  reported  on  the  Indians  in  Arizona  and  Southern 
California  as  follows;  (See  report  of  Commissioner  of 
Indian  Affairs,  1869,  at  page  220.) 

‘‘They  are  industrious,  support  themselves  by 
cultivation,  and  manufacture  of  mats  and  pottery, 
in  which  they  are  well  skilled.  *  ♦  * 

“Of  late  years  this  industrious  tribe  has  been 
entirely  ignored  by  the  Indian  Department,  and  it 
is  not  known  that  any  reservation  has  been  desig¬ 
nated  for  them." 

In  1865,  Agent  M.  C.  Davidson,  said,  at  page  131  of 
the  Report  on  Indian  Affairs  for  1865  (Report  of  Sec'y 
of  Int.,  1865,  p.  299,  Exec.  Doct.  39th  Congress,  Vol. 
2)  [Rec.  p.  167] 

“The  Papagos  were  originally  from  the  same 
stock  as  the  Pimos  and  Maricopas.  These  tribes 
speak  a  common  language,  which  is  conceded  to 
be  the  ancient  Aztec  tongue.  *  *  ♦  Pa¬ 

pagos  represent  that  portion  of  the  original  people 
w^ho,  while  occupying  the  ancient  seats  •  *  * 

embraced  the  Christian  faith.  •  *  *  The  Pa¬ 

pagos  are  probably  descended  from  the  most  an¬ 
cient  occupants  of  the  continent  of  whom  we  have 
any  knowledge;  their  traditions  reach  back  to  a 
high  antiquity,  circumstantial  as  to  details 
through  obscure  as  to  dates.  Their  unwritten 
chronicles  embrace  the  epochs  of  the  creation  of 
man,  the  occurrence  of  a  universal  deluge,  and 
the  coming  of  the  Spaniards.  *  *  *  Until  the 

last  named  event,  their  fathers  were  governed  and 


guided  by  the  great  Montezuma,  who  is  clothed, 
according  to  their  dim  traditions,  with  the  attri¬ 
butes  of  a  demigod,  as  well  as  those  of  a  law-giver, 
and  terrestrial  king.  The  status  of  the  Papagos 
with  respect  to  the  soil  ought  to  be  determined  in 
a  way  that  no  injustice  will  be  done  to  them.  The 
Mexican  laws,  based  upon  the  laws  of  the  Indians 
promulgated  by  the  Kings  of  Spain,  recognized 
the  Indians  as  subjects  or  citizens,  and  in  most 
cases  confirmed  to  them,  wherever  they  resided  in 
fixed  communities,  the  titles  to  the  lands  where 
they  lived.  The  Spaniards  never  made  treaties 
with  the  Indians,  nor  extinguished  their  title  to  the 
land,  nor  did  they  in  any  way  recognize  them  as 
independent  (Rec.  p.  167)  nations.  Those  (Rec. 
p.  168)  who  now,  by  the  transfer  of  the  political 
sovereignty  of  the  country,  find  themselves  upon 
American  soil,  and  surrounded  by  Americans, 
look  for  at  least  a  measure  of  recognition  of  their 
rights  ecjual  to  that  which  they  enjoyed  under  the 
despotic  government  of  Spain. 

‘‘In  my  opinion,  we  must  regard  them  as  Amer¬ 
ican  citizens,  and  under  certain  conditions  en- 
entitled  to  all  the  privileges.  *  *  * 

“If  we  inquire  into  their  characteristics  as  a 
people,  we  shall  find  that  they  are  agriculturists 
to  an  extent  sufficient  to  supply  their  simple  wants. 
At  times  they  have  produced  a  surplus  for  their 
less  fortunate  white  neighbors.  As  warriors  and 
soldiers,  they  have  for  ages  maintained  their  po¬ 
sition  against  the  hostile  Apaches.  As  Christians, 
they  have  for  two  hundred  years  remained  the 
humble  but  faithful  disciples  of  the  church. 
*  *  *  The  conduct  of  their  maidens,  wives,  and 

mothers  have  always  been  beyond  reproach.” 

The  report  names  the  Papago  pueblos,  including 
Santa  Rosa. 

In  1863,  the  first  Superintendent  of  Indians  for  Ari- 
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zona,  Charles  D.  Poston  (known  as  the  Father  of 
Arizona)  filed  wdth  the  Secretary  of  the  Interior,  a 
report  (Rec.  pp.  165-6)  on  Indian  affairs  in  that  sec¬ 
tion,  speaking  from  his  personal  knowledge.  Concern¬ 
ing  the  Papagos,  he  said  (Rec.  p.  166) : 

“The  Papagos  inhabit  that  triangular  space  of 
arid  land  bounded  by  the  Santa  Cruz,  Gila  and 
Colorado  Rivers,  and  the  Mexican  boundary  line. 
The  first  and  principal  village  is  at  San  Xavier 
del  Bac,  a  church  erected  by  the  Jesuits  in  1698, 
and  here  they  have  lived  and  planted  and  watched 
their  flocks  and  herds  ever  since.  *  *  *  They 

raise  corn,  w’heat,  barley,  beans,  peas,  melons  and 
pumpkins,  and  are  expert  in  the  manufacture  of 
pottery  and  wdllow  ware.  In  harvest  time  they 
spread  all  over  the  country  as  reapers  and  glean¬ 
ers,  returning  with  their  wages  of  grain  for 
winter.  *  *  ♦  They  have  horses,  cattle,  sheep, 

poultry  and  a  great  number  of  dogs.  As  these 
Indians  w^ere  found  in  possession  of  the  soil  they 
cultivate  and  have  maintained  themselves  there 
continuously  ever  since,  it  would  seem  equitable 
that  their  rights  should  be  recognized  by  the  gov¬ 
ernment  of  the  United  States.  *  ♦  *  The  p^. 

pagos  wdthin  our  jurisdiction  live  in  18  different 
villages  and  are  estimated  as  follows : 


San  Xavier  del  Bac .  500 

Mesquit .  500 

Fresnal . 250 

Poso  Blanca .  300 

Cumero .  500 

Alcade  .  250 

Sonoita .  500 

Cahuabia . 350 

Chuba .  250 

Tecolota . 500 

Mariz .  250 
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Sou  Saidi .  250 

Santa  Rosa . 400 

Periqua  ! .  400 

Cojota  .  J .  500 

Quejotoa^ .  500 

Poso  Verde . 350 

Quoto  Vaquita  .  250 


6,800 

(Rec.  pj  166) 

Mr.  Poston’s  ^^eport  for  1865  (Exec.  Docts.,  2d  Con¬ 
gress,  Vol.  V,  Report  of  Sec’y  of  Int.,  p.  296),  says: 


“The  early  Spanish  explorer  found  the  Papagos 
here  in  1540,  and  ruined  houses  of  grand  propor¬ 
tions  attest  their  occupancy  for  thousands  of  years 
before  the  Spaniards  came.” 

In  1856,  the  Indian  Commissioner  reported  as  fol¬ 
lows  (Report  of  Sec’y  of  Int. — Senate  3d  Sess.,  34th 
Cong.,  Vol  2) : 


“The  Pueblo  Indians  maintain  their  character 
as  peaceable,  industrious  communities.  Some  of 
them  have  lost  the  title-papers  for  the  grants  of 
land  obtained  by  them  from  Spain  and  Mexico.  In 
such  cases  their  agent  has  taken  testimony  in  their 
behalf.  They  deserve  the  fostering  care  of  the 
government,  and  Congress  will  no  doubt  confirm 
their  titles.  About  five  thousand  Indians  are  em¬ 
braced  within  the  Gadsden  purchase.  They  are 
mostly  Pueblos  and  reside  in  six  different  villages. 
Thev  have  houses  and  flocks  and  raise  wheat  and 
other  products  of  the  soil.”  (p.  566.) 

In  1856,  the  Governor  of  New  Mexico  reported  on  the 
Pueblo  Indians  within  the  territory  acquired  by  the 
Gadsden  Purchase  and  now  included  in  Arizona,  being 
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the  Papago  Pueblos.  He  says  (Report  of  Commis¬ 
sioner  of  Indian  Affairs,  1856,  p.  183) : 

“A  large  portion  of  this  accession  to  our  Indian 
population  consists  of  pueblos,  situated  near  Tuc¬ 
son.  *  *  *  They  reside  in  permanent  villages,  have 
comfortable  houses  built  of  adobe,  have  flocks  and 
herds  around  them  and  rely  upon  the  cultivation 
of  the  soil  for  subsistence — raising  wheat,  com, 
cotton,  and  other  vegetables.  They  are  divided 
into  six  pueblos,  or  villages,  but  whether  or  not 
they  hold  their  lands  under  grants  from  the  for¬ 
mer  Governments  of  their  country,  I  am  not  in¬ 
formed;  but  presume  they  do,  as  they  have  been 
permanently  settled  for  a  great  number  of  years. 

In  1855,  Major  Emory,  (Rec.  p.  185)  as  United 
States  Boundary  Commissioner,  was  examining  and 
surveying  the  territory  of  the  Gadsden  purchase  (in¬ 
cluding  the  territory  now  in  question)  before  it  came 
into  the  actual  possession  of  the  United  States  and 
his  account  of  the  promises  made  officially  by  him  to 
the  Indians  is  interesting  and  important,  for  it  shows 
that  in  taking  over  this  land  the  United  States  Gov¬ 
ernment  knew  that  the  Papago  pueblos  were  land  own¬ 
ers  and  not  papuers.  Major  Emory  calls  the  Indians 
“Pimas,”  which  is  a  name  often  applied  to  the  Pap- 
agos,  but  there  is  no  doubt  from  the  names  and  the 
context  that  the  Papagos  are  referred  to.  Major  Em¬ 
ory  said  (Mexican  Boundary  Survey,  Vol.  I,  Part  I, 
p.  94. — H.  R.  Executive  Documents  No.  135,  34th  Con¬ 
gress,  First  Session,  1857)  (Transcript  Record  pp. 
185-6.) 


‘‘The  most  considerable  and  interesting  settle¬ 
ment  in  the  new  territory  is  composed  of  a  con- 
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federacy  of  semi-civilized  Indians,  the  Pimos,  and 
Coco  Maricopas,  *  *  *  I  became  acquainted  with 
these  people  in  1846,  and  in  another  work  eulo¬ 
gized  their  advanced  state  of  civilization,  their 
proficiency  in  agriculture  and  the  art  of  war,  and 
their  morality.  While  in  Los  Angeles  *  *  *  a  dele¬ 
gation  consisting  of  the  chiefs  and  head  men, 
visited  my  camp  nearly  200  miles  distant  from 
their  homes,  to  consult  as  to  the  effect  upon  them 
and  their  inferests  of  the  Treaty  with  Mexico,  by 
which  they  were  transferred  to  the  jurisdiction  of 
the  United  States.  I  give  below  a  copy  of  the 
statement  made  at  the  meeting,  where  it  will  be 
seen  that  I  said  all  in  my  power  to  silence  their 
apprehensions.  They  have  undoubtedly  a  just 
claim  to  their  lands,  and  if  dispossessed  will  make 

a  war  on  the  frontier  of  a  verv  serious  character. 

* 

“I  hope  the  subject  will  soon  attract  the  atten¬ 
tion  of  Congress  as  it  has  done  that  of  the  Execu¬ 
tive,  and  that  some  legislation  will  be  effected  se¬ 
curing  these  people  in  their  rights.  They  have 
always  been  kind  and  hospitable  to  emigrants 
passing  from  the  old  United  States  to  California, 
supplying  them  freely  and  at  moderate  prices, 
with  wheat,  corn,  melons  and  cotton  blankets  of 
their  own  manufacture.  (Rec.  p.  186.) 

“Camp  at  Los  Nogales,  June  29,  1855.  Capt. 
Antonio  Azikl,  Head  Chief  of  the  Pimos;  Capt. 
Francisco  Iluke,  Coco  Maricopa  Chief ;  Capt. 
Maila,  Coco  Maricopa  Chief,  Capt.  Shalan,  a  Chief 
of  Gila  Pinids;  Capt.  Ojo  de  Burro,  War  Chief  of 
Pimos;  Capi .  La.  Baca  de  Queja,  a  Chief  of  Gila 
Pimos;  Capt.  Jose  Victoriano  Lucas,  Head  Chief 
of  San  Xavier  Pimos;  Capt.  Jose  Antonio,  Chief 
of  San  Xavier  Pimos,  have  this  day  visited  my 
camp  for  thei  purpose  of  ascertaining  in  what  man¬ 
ner  the  cession  of  the  territory  under  the  treaty 
with  Mexico  will  affect  their  rights  and  interests. 
I  have  infoi^med  them  that,  by  the  terms  of  the 
treaty,  all  tjie  rights  that  they  possessed  under 
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Mexico  are  guaranteed  to  them  by  the  United 
States;  a  title  to  lands  that  was  good  under  the 
Mexican  Government  is  good  under  the  United 
States  Government.  I  informed  them  that  in  the 
course  of  five  or  ten  months,  perhaps  sooner,  the 
authorities  of  the  United  States  would  come  into 
the  ceded  territory  and  relieve  the  Mexican  author¬ 
ities  ;  until  that  time  they  must  obey  the  Mexican 
authorities,  and  co-operate  with  them,  as  they  have 
done  heretofore,  in  defending  the  territory  against 
the  savage  Apaches.  I  have  examined  the  testi¬ 
monials  given  by  numerous  American  emigrants 
to  Azul  and  his  captains  bearing  testimony  to  the 
kindness  and  hospitality  of  himself,  and  the  Pimos 
and  Coco  Maricopa  Indians  generally.  I  can  my¬ 
self  bear  testimony  to  the  truth  of  these  state¬ 
ments.  I  therefore  call  upon  all  good  American 
citizens  to  respect  the  authority  of  Azul  and  his 
chiefs. 

(Signed)  \V.  H.  Emory, 

tl.  S.  Commissioner y 
Major,  U.  S-  A.  (Rec.  p.  186) 

In  1762,  the  Jesuits  had  twenty-nine  missions,  con¬ 
sisting  of  seventy-three  Indian  pueblos,  of  which  sev¬ 
eral  were  located  in  the  province  which  afterwards  be¬ 
came  Arizona  and  later  the  Franciscan  priests  visited 
Tubac,  Tucson  and  other  pueblos  of  the  Papagos  at 
stated  times.  (See  ‘‘Soldiers  of  the  Cross-Notes  on 
the  Ecclesiastical  History  of  New  Mexico,  Arizona  and 
Colorado”  (1898),  by  J.  B.  Salpointe,  formerly  Arch- 
Bishop  of  Santa  Fe,  pp.  134  and  181.) 

In  1540-42,  Viceroy  Mendozo  ordered  an  expedition 
to  visit  northwestern  Mexico,  and  Padre  Castenader 
who  accompanied  the  expedition  shows  that  the  Papa¬ 
gos  at  that  time  occupied  the  same  territory  in  the  same 
way  as  at  present.  He  says : 
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is  sufficient  to  say  that  the  people  of  the  Gila 
River  are  agricultural,  cultivating  maize,  beans, 
pumpkins  (melons),  and  cotton.  They  depend  ex¬ 
clusively  upon  agriculture  for  their  subsistence 
dwelling  in  villages  built  of  mud  (adobe).” 

THE  PUEBLO  OF  SANTA  ROSA,  ACCORDING 

TO  AUTHORITIES. 

* 

This  pueblo  has  from  time  immemorial  occupied  the 
valley  of  Santa  Rosa  and  it  is  frequently  mentioned  in 
the  books  and  records.  Thus  the  United  States  Sur¬ 
veyor  General’s  .report  for  18G1  includes  Santa  Rosa 
in  the  list  of  pueblos  as  “one  of  the  Papago  pueblos”; 
and  in  his  testimony  before  the  Congressional  Com¬ 
mittee  in  1913,  Mr.  Schenck,  Superintendent  of  Irri¬ 
gation  for  the  Indian  Bureau,  mentions  Santa  Rosa  as 
one  of  the  places  “where  the  villages  have  been  estab¬ 
lished  for  a  long  time  and  where  it  is  kno^v^l  that  the 
Indians  constantly  make  their  homes”  and  as  being 
one  of  the  largest  of  the  villages  (see  Public  Document 
entitled  “Indian  Appropriation  Bill;  Hearings  before 
a  Sub-Committee  of  the  Committee  on  Indian  Af¬ 
fairs,”  etc.,  1913). 

Santa  Rosa  is  described  in  the  “Hand  Book  of 
American  Indians,”  Part  2,  page  460,  and  it  is  shown 
under  that  name  on  the  various  maps  with  its  sub¬ 
ordinate  villages  and  wells. 

Lumholtz  in  his  “New  Trails  in  Mexico”  (pp.  90, 
109)  described  the  village,  giving  its  native  name  and 
saying  that  it  is  the  largest  summer  rancheria  of  the 
Papago  tribe  and  that  the  houses  are  scattered  over  an 
area  of  nearly  two  miles  square  and  that  the  Papagos 
in  this  village  are  less  spoiled  by  contact  with  civiliza¬ 
tion  than  in  any  other  part  of  their  country. 


65 


The  territory  in  question  is  considered  sacred.  The 
“Hand  Book  of  American  Indians, “  Part  2,  page  460, 
says  that  the  adjacent  mountain  of  Santa  Rosa  is  “a 
sacred  place  in  Pima  and  Papago  mythology  and  in 
his  report  to  the  Commissioner  of  Indian  Affairs  in 
1865,  Special  Agent  Davidson  wrote  as  follows,  show¬ 
ing  clearly  the  ancient  and  permanent  character  of 
the  village : 

“The  sacred  mountain  and  village  of  Santa 
Rosa  is  a  mecca  to  the  Papagos.  According  to  the 
ancient  legend,  after  the  Great  Spirit  had  formed 
the  earth  and  all  living  things,  excepting  man,  he 
came  down  to  visit  his  work.  Alighting  near 
Santa  Rosa,  he  made  a  hole  in  the  ground  and 
re-ascended  to  the  skies  taking  with  him  a  piece 
of  clay,  being  the  same  material  with  which  the 
Indians  to  this  day  make  their  pottery.  From 
the  heavens  he  dropped  the  clay  into  the  hole 
already  prepared,  and  from  that  orifice  sprung 
forth  Montezuma,  who  assisted  in  the  creation  of 
the  Papagos  and  all  other  Indian  races  in  order.  “ 
(See  Report  of  Commissioner  of  Indian  Affairs, 
Executive  Document  1248,  1865  to  1866,  Vol,  2, 
p.  299,  1st  Session,  39th  Congress.) 

The  valley  of  Santa  Rosa  and  the  pueblo  land  in 
that  valley  are  desert  lands ;  Mr.  Schenck  in  his  report 
above  cited  mentions  Santa  Rosa  as  one  of  the  eight 
villages  that  need  w^ater,  and  it  is  natural  that  the 
largest  Papago  pueblo  should  occupy  and  use  for 
its  herds,  summer  and  wdnter,  a  territory,  amounting 
as  shown  by  the  bill  of  complaint,  to  about  400,000 
acres.  This  is  not  a  large  acreage  for  desert  land  for 
a  large  pueblo.  The  New^  Mexican  pueblo  land  is 
vastly  fertile,  and  yet  the  government  created  for  the 
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Zuni  pueblo  in  New  Mexico  a  reservation  which  with 
the  pueblo  lands  gives  the  Zuni  pueblo  the  use  of  more 
than  215,000  acres;  and  in  the  case  of  the  Arizona 
Hopis,  desert  p^ieblo  Indians  whose  conditions  are 
similar  to  the  Papagos,  the  government  has  set  aside 
2,472,320  acres  tVr  the  use  of  only  2,300  Hopis.  (See 
“Handbook  of  American  Indians,’’  Part  2,  p.  374; 
Part  1,  p.  560.) 

I 

THE  LEGA|L  STATUS  OF  THE  PAP  AGO 
INDIANS  AND  THEIR  PUEBLOS. 

Under  the  Spanish  and  Mexican  laws  and  at  the 
time  of  the  cesJion  the  pueblos  of  the  Papagos  (as 
well  as  all  IndiaA  pueblos)  were  recognized  as  judicial 
entities;  they  w|L‘re  fully  organized  to  conduct  their 
own  affairs  and]  to  bear  their  responsibility  toward 
the  public;  they  kvere  regulated  and  privileged  by  law, 
and  they  had  poKver  by  law  to  appear  in  court  and  to 
hold  pro])erty;  and  the  laws  granted  and  confirmed 
to  them  the  laiujls  which  they  occupied  and  the  right 
to  protect  those llaiids  in  court.  Each  pueblo  held  its 
title  as  a  legal  ^itity. 

The  Indians  themselves  were  free  vassals  of  the 
King  and  had  Ihrge  personal  rights  and  the  right  to 
sue. 

Under  the  Mexican  rule  the  Indians  were  made 
citizens  and  pui  upon  an  absolute  equality  with  the 
Spaniards,  and  their  pueblos  and  the  pueblo  property 
were  free  from  restrictions. 

All  this  appears  from  the  following  quotations 
which  were  taken  for  the  most  part  from  the  famous 
“Laws  of  the  Iidies”  which  were  begun  by  decree  of 
Charles  V.  in  1543  anel  extended  by  subsequent  de- 


crees  of  the  Spanish  Kings  until  they  constituted  one 
of  the  best  codes  of  law  ever  promulgated.  This  code 
of  laws  comprehended  all  the  laws  of  Spain  with  re¬ 
gard  to  Spanish  America  and  it  determined  the  per¬ 
sonal  rights  and  property  rights  and  political  rights 
of  both  Spaniards  and  Indians  in  America.  We 
translate  and  quote  from  the  last  edition  of  the  “Laws 
of  the  Indies”  which  was  published  in  Madrid  in  1889 
but  there  has  been  no  material  change  in  the  text  for 
one  hundred  vears.  The  kevnote  of  this  beneficent 
code  was  struck  by  the  original  decree  as  published  in 
1543,  showing  that  the  Indians  were  made  free  and 
that  their  laws  and  customs  were  continued  and  that 
they  were  allowed  to  sue. 

We  translate  from  a  facsimile  of  the  original  pub¬ 
lished  in  London  in  1893: 

“And  because  our  chief  intention  and  will  has 
always  been  and  is  the  preservation  and  increase 
of  the  Indians  and  that  they  be  instructed  and 
taught  in  the  matters  of  our  holy  Catholic  faith 
and  be  well  treated  as  free  persons  and  our  vas¬ 
sals  as  they  are,  etc. 

“The  audiencias  (courts)  must  not  allow  that 
in  suits  between  Indians  or  in  ordinary  proceed¬ 
ings  at  law,  any  dilatory  measures,  as  is  wont  to 
happen,  through  the  malice  of  some  advocate  and 
solicitor,  but  that  they  be  determined  by  strictly 
observing  their  customs,  unless  they  be  manifestly 
unjust  and  that  the  said  courts  take  care  that 
this  be  observed  by  the  other,  inferior  judges.” 

Laws  of  Indies — Book  IV,  Title  12,  Law  14  (1578) : 

“Because  we  have  wholly  succeeded  to  the  lord- 
ship  of  the  Indies  and  because  the  public  lands  not 


68 


granted  away  by  kings,  our  predecessors,  or  by  us 
in  our  opinion  belong  to  our  patrimony  and  royal 
cro>\Ti,  it  is  suitable  that  all  the  land  which  is  held 
in  possession  without  just  and  true  titles  shall 
be  restored  to  us  as  it  belongs  to  us  so  that,  reserv¬ 
ing  before  everything  that  which  to  us  or  our 
viceroys,  courts,  or  governors  may  appear  neces¬ 
sary  for  plazas,  commons,  public  lands,  pastures 
and  territory  of  the  inhabited  villages  and  towns 
in  view  of  their  present  condition  as  well  as  of 
the  future  and  their  possible  expansion,  and  grant¬ 
ing  to  the  Indians  that  of  which  they  may  reason¬ 
ably  have  need  for  working  the  land  and  making 
their  crops  and  for  their  education,  confirming 
them  in  that  which  they  now  have  and  giving  to 
them  in  addition  that  which  is  necessary,  all  the 
rest  of  the  lands  may  remain  and  be  free  and  un¬ 
encumbered  to  be  disposed  of  according  to  our 
w  ill.  Wherefore  we  order  and  direct  the  viceroys 
and  president  of  the  pretorial  courts  that  when 
it  appears  proper  to  them  they  shall  announce  a 
suitable  limit  of  time  in  order  that  those  in  pos¬ 
session  may  exhibit  before  them  and  the  oflScers 
of  their  courts  which  mav  name  the  title  of  the 
lands,  plantations,  farms,  stock  farms,  protecting 
those  who  are  in  possession  with  good  title  and 
guaranties  or  with  just  prescription  and  they  shall 
return  and  restore  to  us  the  remaining  land  to  be 
disposed  of  according  to  our  will.’’ 

Laws  of  Indies — IV,  12,  18  (1642) : 


“We  order  that  the  sale,  cultivation  and  adjust¬ 
ment  of  lands  shall  be  made  with  such  precau¬ 
tions  that  to  the  Indians  shall  be  left  the  lands 
which  may  belong  to  them,  not  only  as  individuals, 
but  also  as  communities,  and  the  waters  and 
streams  and  the  lands  in  which  may  have  been 
made  aqueducts  or  any  other  improvements  by 
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which  the  lands  have  been  fertilized  by  their  per¬ 
sonal  industry ;  these  shall  be  reserved  in  the  first 
place  and  in  no  case  shall  they  be  sold  or  alienated ; 
and  the  Judges  which  may  be  sent  shall  satisfy 
the  Indians  which  are  found  upon  the  lands  and 
shall  leave  the  lands  to  each  one  of  the  old  tribu¬ 
taries,  reservados  and  Indian  headmen,  gover¬ 
nors,  absent  ones  and  communities.’’ 

Laws  of  Indies — IV,  12,  19  (1646) : 

‘‘No  one  shall  be  allowed  to  enter  into  a  com¬ 
position  of  lands  unless  he  has  possessed  them  for 
ten  years,  even  though  he  may  allege  that  he  has 
so  possessed  them,  because  this  pretext  alone  must 
not  be  sufficient,  and  the  communities  of  Indians 
shall  be  admitted  to  composition  in  preference  to 
the  other  particular  person,  granting  to  them 
every  convenience.  ’  ’ 

Laws  of  Indies — IV,  1,  23,  (1609) : 

“It  is  just  that  the  Indians  shall  have  time  to 
work  their  properties  and  those  of  the  community 
and  that  the  viceroys  and  governors  shall  pro¬ 
claim  that  which  may  be  necessary,  to  the  end  that 
they  can  come  to  their  farms,”  etc. 

Laws  of  Indies — VI,  1,  30: 

“Those  of  whom  Indians  have  been  granted 
cannot  succeed  to  the  lands  and  hereditaments 
which  may  be  left  vacant  by  reason  of  the  death 
of  the  Indians  granted  without  heir  or  successors, 
and  to  those  lands  and  hereditaments  shall  suc¬ 
ceed  the  Pueblos  where  they  resided  up  to  the 
amount  which  may  reasonably  be  necessary  for 
the  payment  and  alleviation  of  the  tributes  which 
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were  imposed  upon  them  and  something  more, 
and  the  others  which  may  remain  shall  be  applied 
to  our  royal  patrimony.’* 

Laws  of  Iiidie[^ — V,  3,  6  (1618) : 

‘‘In  all  tie  Pueblos  which  have  more  than  one 
hundred  Indians  there  must  be  two  or  three  sign¬ 
ers  and  each  new  Pueblo  a  sacristan,  etc.” 

Laws  of  Indies — VI,  3,  15: 

“We  order  that  in  every  Pueblo  and  new  Pueblo 
there  must  ie  an  Indian  alcalde  of  that  place,  and 
if  there  are  more  than  80  houses,  two  alcaldes  and 
two  counci  men,  also  Indians,  and  although  the 
Pueblos  mj  y  be  very  great,  there  shall  not  be 
more  than  wo  alcaldes  and  four  councilmen,  and 
if  there  shr  iild  be  less  than  80  Indians  and  should 
amount  to  ftO,  no  more  than  one  alcalde  and  one 
councilman. must  be  chosen  on  New  Years,  others, 
as  is  practiced  in  the  Spanish  and  Indian  Pueblos 
in  the  prespnce  of  curates.” 

Laws  of  Indihs — VI,  3,  16,  18: 

“The  Indian  alcaldes  of  the  new  pueblos  shall 
have  jurisdiction  solely  to  inquire,  arrest  and  take 
the  delinquents  to  the  prison  of  the  Spanish  pueblo 
of  that  district ;  but  they  can  punish  with  a  day  in 
prison  and  6  or  8  strokes,  the  Indian  who  fails  at 
mass  on  the  day  of  Fiesta  or  gets  drunk  or  com¬ 
mits  any  other  similar  fault,  and  if  he  should  be 
very  drunki  he  must  be  punished  with  more  rigor ; 
but  leaving  to  the  headmen  that  which  may  be  pun¬ 
ished  by  compelling  his  Indians  to  labor.  The 
governmenjt  of  the  pueblo  shall  be  in  charge  of 
said  alcaldes  and  councilmen  in  all  respects.” 

Laws  of  Indies — ^VI,  3,  29 : 
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“We  order  that  in  the  Pueblos  of  Indians  there 
shall  be  no  proprietary  officers  or  officials  other 
than  those  permitted  by  the  government  of  each 
province  and  because  it  is  ordered  that  where  it 
may  be  absolutely  necessary  the  officers  or  con¬ 
stable  and  scriveners  shall  be  sold,  our  will  and 
intention  is  that  these  shall  be  sold  only  (under) 
condition  that  the  scriveners  be  loyal  and  hold  the 
title  of  notary  as  is  directed  by  the  general  laws.” 

• 

Laws  of  Indies — ^VI,  4,  1  (1619) : 

“Having  understood  that  certain  excesses  and 
disorders  are  committed  in  the  administration  of 
the  common  property  and  mortgages  of  the  In¬ 
dians,  we  have  found  it  necessary  to  remedy  this 
according  to  the  difference  of  time  and  occasion 
under  which  the  different  orders  were  made;  and 
because  the  matter  is  of  so  great  importance  that 
it  requires  special  mention,  we  order  our  viceroys, 
presidents,  judges  and  officials  to  give  particular 
obedience  and  execution  as  we  charge  it  upon  them 
that  in  the  community  treasury  shall  enter  all  the 
common  property  of  the  Indians  and  the  instru¬ 
ments  and  guaranties.  In  the  community  treasury 
must  enter  all  the  property  which  the  body  and 
collection  of  Indians  of  each  pueblo  may  have, 
etc.” 

Laws  of  Indies — ^VI,  4,  3  (1619) — provides  that  noth¬ 
ing  shall  go  into  the  community  treasury  “which  does 
not  belong  to  the  Indians  in  common”  and  anything 
else  which  is  put  in  the  community  treasury  shall  ipso 
jure  be  forfeited  and  become  the  property  “of  the 
community.  *  * 

Id.  VI,  4,  4 — provides  that  everything  coming  from 
this  property  (the  community  property)  shall  be  put 
in  a  strong  box. 
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Id.  VI,  4,  5 — directs  the  officials  to  ascertain  the 
money  in  the  community  treasury  which  apparently  is 
suitable  in  quantity  and  to  cause  it  to  be  invested  in 
new  and  safe  mortgages  “applying  to  each  community 
that  which  is  bought  with  this  income  and  rents  or 
making  the  pro  rata  provided  by  the  foregoing  law, 
but  if  possible  distinct  inv’estments  must  be  made  so 
that  each  community  may  have  that  which  belongs 
to  it. 

Id.  VI,  4,  6 — provides  that  if  an  Indian  mortgage  is 
redeemed,  the  amount  can  be  combined  with  money  of 

another  communitv  or  other  communities  and  each 

* 

contributing  community  sliall  have  a  pro  rata  share 
as  shown  l)y  the  books  of  account,  which  must  be  cred¬ 
ited  to  each  of  the  communities  clearlv  and  distinctlv. 

*  « 

Id.  VI,  4,  9 — i)rovides  that  books  of  account  are  to 
be  kept  in  each  community  treasury  in  which  shall  be 
entered  the  “necessary  and  common  expenses  of  the 
communities  to  which  they  belong.”  An  account  must 
be  kept  of  the  mortgages  and  of  the  community  to 
which  each  mortgage  belongs.  In  another  book,  “must 
be  made  an  inventory  and  statement  as  clear  and  com¬ 
plete  as  possible  of  the  Indians’  Pueblos  and  communi¬ 
ties  which  hold  a  part  of  these  mortgages,  expressing 
the  amount  of  rents  which  belongs  to  each  one  and 
ui)on  what  goods  it  is  imposed,  etc. 

Laws  of  Indies — VI,  4,  10: 

“We  especially  desire  and  offer  that  the  prop¬ 
erty  of  the  community  shall  not  be  taken  by  fraud 
or  withdrawn  from  the  Indians  and  in  no  case  with 
knowledge  or  without  knowledge,  extraordinary 
or  incidental,  shall  money  be  taken  from  their 
treasuries  in  small  or  great  quantities  by  reason 
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of  loans,  even  though  it  may  be  agreed  to  return  it 
immediately  to  them,  not  even  for  payment  of 
guards,  or  for  the  benefit  of  public  servants,  nor 
for  any  other  necessities  which  are  or  may  be 
called  public  since  no  necessity  can  be  more  uni¬ 
versal  or  privileged  than  that  of  the  Indians  to 
whom  this  property  belongs  *  * 

Laws  of  Indies — VI,  4,  22  (1619) : 

‘‘The  fiscal  (district  attorney)  of  the  audiencias 
(high  courts)  must  act  in  causes  bearing  upon 
mortgages  and  community  goods  as  he  thinks  best, 
being  their  defender  and  advocate  in  everything 
which  there  may  be,  demands,  requests,  responses, 
acceptances  and  other  judicial  proceedings  of 
every  kind,  completing  everything  as  he  may  be 
obliged  so  that  the  legal  proceedings  must  proceed 
under  his  direction,  and  this  is  in  accordance  with 
that  which  has  been  enjoined  upon  all  fiscals  for 
the  protection  and  defense  of  the  Indians  and  their 
goods  •  • 

Id.  4,  24 — provides  for  accounting  for  “everything 
which  belongs  to  the  communities.’’ 

Laws  of  Indies — VI,  4,  33,  (1621) : 

“We  direct  the  viceroys  and  judges  of  mort¬ 
gages  that  every  year  they  cause  the  Indian 
councilmen  to  send  them  a  statement  and  balance 
of  the  amount  of  the  community  goods  received 
and  of  the  state  of  all  those  treasuries  in  their 
districts  in  order  that  the  councilmen  may  be 
most  careful  and  remedy  the  losses  which  are 
necessary  and  the  district  attorney  must  see  to 
it  that  this  is  done.” 
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Laws  of  IiK^ies — VI,  7,  2  (1558)  directs  that  the 
courts  must  hear  and  decide  the  claims  of  Indian 
headmen  and  shall  restore  to  the  headmen  the  powers 
and  jurisdictitin  and  rights  and  rents  of  which  they 
have  been  unjustly  deprived  and  “they  shall  do  the 
same  if  any  p  leblo  may  have  been  despoiled  of  the 
right  which  they  had  to  choose  headmen.” 

Royal  Decr  ee  of  Instructions  Regarding  Public 
Lands,  of  Octo  3er  15,  1754,  one  of  the  most  important 
Spanish-American  Laws  ever  passed,  as  it  is  the  basis 
of  very  many  Mexican  titles  (1  Legislacion  Mexicana, 
Mexico,  1876,  pjages  13,  14) ; 

“The  jJdges  and  officers  in  whom  is  delegated 
the  jurisdiction  over  the  sale  and  composition  of 
crown  lanas  shall  act  with  lenity,  forbearance  and 
moderation,  with  verbal  and  no  judicial  process, 
in  questions  of  lands  possessed  by  Indians,  and  of 
other  lands  which  they  (Indians)  may  need,  es¬ 
pecially  fo[r  their  work,  cultivation  and  stock  rais¬ 
ing;  since  jin  regard  to  lands  of  communities  and 
those  granted  to  their  pueblos  for  pastures  and 
common  l^nds,  nothing  new  must  be  done,  main¬ 
taining  them  in  possession  thereof  and  restoring 
to  them  t  lose  that  have  been  taken  from  them 
and  giving  them  more  land  as  the  exigencies  of 
the  population  require,  and  using  no  rigor  in  re¬ 
gard  to  th(tse  held  by  the  Spaniards  and  people  of 
other  castles,  keeping  in  mind  the  provisions  of 
Laws  14,  15,  17,  18  and  19,  Title  XII,  Book  IV,  of 
the  Compi  ation  of  the  Indies.” 

I 

The  decree  fjirther  provides  that  lands  sold  or  com¬ 
promised,  whether  the  persons  in  possession  do  or  do 
not  have  deeds,  shall  be  left  in  the  quiet  possession 
of  their  possessors,  with  proper  notes  on  their  title 
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deeds,  etc.,  and  that  when  there  are  no  title  papers, 
“it  shall  be  sufficient  to  prove  ancient  possession  as  a 
title  by  just  prescription.’’ 

Royal  Cedula  of  June  4,  1687  (1  Legislacion  Mexi- 
cana,  page  I)  says: 

“It  has  been  considered  that  it  will  be  conveni¬ 
ent  to  order  that  to  the  pueblos  of  the  Indians 
which  need  lands  for  living  and  to  sow,  shall  be 
given,”  whatever  lands  they  may  need,  with  the 
greatest  liberality. 

THE  MEXICAN  LAWS  AFTER  THE 
SEPARATION. 

These  laws  gave  great  freedom  to  the  Indians  and 
their  pueblos.  See  quotations  under  our  Point  III 
below. 


TREATIES  OF  CESSION. 

The  treaty  of  Guadalupe  Hidalgo,  as  changed  by  the 
Senate,  contained  the  following  paragraph  IX: 

“The  inhabitants  of  the  ceded  territory  shall 
be  incorporated  in  the  Union  of  the  United  States 
and  admitted  as  soon  as  possible,  according  to  the 
principles  of  the  Federal  Constitution  to  the  en¬ 
joyment  of  all  the  rights,  advantages  and  immu¬ 
nities  of  citizens  of  the  United  States;  and  in  the 
meantime  they  shall  be  maintained  and  protected 
in  the  free  enjoyment  of  their  liberty,  property 
and  the  religion  which  they  profess.” 

There  was  a  protocol  between  our  Government  and 
the  Mexican  representative  as  follows: 


76 


“Ist.  The  American  Government  by  suppressing 
the  IXth  article  of  the  treaty  of  Guadalupe  Hi¬ 
dalgo  and  substituting  the  Hid  article  of  the 
treaty  of  Louisiana,  did  not  intend  to  diminish  in 
any  way  what  was  agreed  upon  by  the  aforesaid 
article  IXth  in  favor  of  the  inhabitants  of  the  ter¬ 
ritories  ceded  by  Mexico.  Its  understanding  is 
that  all  of  that  agreement  is  contained  in  the  3d 
article  of  the  treaty  of  Louisiana.  In  consequence 
all  the  privileges  and  guarantees,  civil,  political 
and  religious,  which  would  have  been  possessed 
by  the  inhabitants  of  the  ceded  territories  if  the 
IXth  article  of  the  treaty  had  been  retained,  will 
be  enjoyed  by  them,  without  any  difference,  under 
the  article  which  has  been  substituted. 

“2nd.  The  American  Government  by  suppress¬ 
ing  the  Xth  article  of  the  treaty  of  Guadalupe 
Hidalgo  did  not  in  any  way  intend  to  annul  the 
grants  of  lands  made  by  Mexico  in  the  ceded  terri¬ 
tories.  These  grants,  notwithstanding  the  sup- 
pression  of  the  article  of  the  treaty,  preserve  the 
legal  value  which  they  may  possess,  and  the 
grantees  may  cause  their  legitimate  (titles)  to  be 
acknowledged  before  the  American  tribunals. 

“Conformably  to  the  law  of  the  United  States 
legitimate  titles  to  every  description  of  property, 
personal  and  real,  existing  in  the  ceded  territories 
are  those  which  were  legitimate  titles  under  the 
Mexican  law  in  California  and  New  Mexico  up  to 
the  13th  of  Mav,  1846,  and  in  Texas  up  to  the  2nd 
of  March,  1836>’ 

The  treaty  as  changed  and  explained  by  the  protocol 
was  ratified  by  Mexico  and  ratifications  exchanged  on 
May  30, 1848.  ‘ 

The  Gadsden  Treaty,  ratified  on  June  30,  1854,  con¬ 
tains  the  following: 
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‘  ‘  Article  V.  All  the  provisions  of  the  eighth  and 
ninth,  sixteenth  and  seventeenth  articles  of  the 
treaty  of  Guadalupe  Hidalgo,  shall  apply  to  the 
territory  ceded  by  the  Mexican  Republic  in  the 
first  article  of  the  present  treaty,  and  to  all  the 
rights  of  persons  and  property,  both  civil  and 
ecclesiastical,  within  the  same,  as  fully  and  as  ef¬ 
fectually  as  if  the  said  articles  were  herein  again 
recited  and  set  forth.” 

These  treaties  were  merely  declaratory  of  the  prin¬ 
ciples  of  international  law,  which  provide  that  in  case 
of  cession  all  the  personal  and  property  rights  of  the 
inhabitants  continue,  and  appellant’s  rights  are  not  at 
all  confined  to  the  words  of  the  treaties. 

HISTORY  SINCE  1853 

This  has  been  a  history  of  neglect.  Nothing  was 
done  for  the  Papagos  before  1874,  when  the  San  Xavier 
reservation,  ten  miles  square,  was  set  apart  by  the 
President,  and  in  all  these  years  they  have  persuaded 
only  about  500  Papagos  to  come  on  the  reservation — 
and  this  is  not  strange,  for  they  cannot  live  upon  it 
except  as  beggars  or  as  day  laborers  for  white  men. 

In  all  these  sixty  years  before  the  institution  of  this 
suit  there  has  been  no  congressional  action  whatever 
covering  the  Santa  Rosa  land,  or  indeed  covering  any 
of  the  Papago  land,  except  that  beginning  in  1912  Con¬ 
gress  has  passed  one  or  two  small  appropriations  for 
the  development  of  a  water  supply  for  domestic  and 
stock  purposes  and  for  irrigation.  The  Government 
argues  that  Congress  has  great  power  over  all  Indian 
lands  and  rights;  it  has  no  such  power  over  pueblo 
land,  and  even  if  it  had,  it  is  enough  to  say  that  Con¬ 
gress  has  not  exercised  any  such  power,  and  neither 
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the  chief  executive  nor  other  government  officials  have 
any  such  power  without  congressional  action. 

During  these  sixty  years  there  has  been  constant 
private  encroachment  by  miners  and  men  who  have 
stolen  water  and  squatted  on  land.  The  Government 
lias  not  protected  the  Papagos. 

During  all  this  time  the  Papago  Pueblos  have  main¬ 
tained  themselves  and  their  village  organization  and 
their  civilization  without  disturbing  others  and  without 
decrease  of  their  numbers.  They  have  held  their  own 
and  have  advanced — no  thanks  to  the  white  men. 

OUR  CLAIM 

Our  claim  and  theory  are  that  our  Indian  Pueblo 
is  a  corporation ;  that  as  such  It  owns  the  entire  tract 
occupied  by  the  Pueblo  and  its  inhabitants;  that  it  is 
a  juridical  entity  having  a  right  of  recourse  to  the 
courts  and  that  the  courts  can  and  will  protect  its 
rights  and  title.  > 

THE  AGGRESSIONS  OF  THE  DEFENDANTS 

I 

The  appellant’ complains  that  the  appellees,  without 
warrant  of  law  and  without  any  discretionary  power 
or  right,  are  threatening  illegal  acts  subversive  of 
appellant’s  rights,  and  must  be  enjoined.  These  are 
set  out  in  paragraphs  VII  and  VIII  of  the  complaint. 
(Rec.  pp.  5-6.)  The  answer  of  appellees.  Paragraph 

VII  (Rec.  p.  28)  attempts  to  justify  the  acts  of  ap¬ 
pellees  by  setting  forth  that  reservations  have  been 
established  by  executive  proclamations  (Rec.  p.  29), 
and  a  denial  of  ownership  in  the  appellant.  Paragraph 

VIII  (Rec.  29). 
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THE  CLAIM  AND  THEORY  OF  THE  APPELLEES 

As  we  understand  it,  the  appellees  contend  that  the 
Santa  Rosa  Indians  have  as  against  the  Indian  Com¬ 
missioner  and  the  Secretary  of  the  Interior  absolutely 
no  right  of  property  or  person — no  right  to  appear  in 
any  court,  and  if  they  can  appear,  no  right  which  can 
be  protected  by  any  court — only  a  right  (?)  to  stay  on 
their  lands  at  the  sufferance  of  the  Government  and 
to  beg  Congress  for  charity. 

ASSIGNMENT  OF  ERRORS 

Counsel  for  appellant  are  of  the  opinion  that  the 
trial  court’s  opinion  (Rec.  p.  90),  is  inconsistent  with 
the  final  decree  in  that  the  final  decree  overrules  (Rec. 
p.  100)  the  motion  to  dismiss  and  awards  a  decree 
against  the  appellant  upon  the  merits  with  costs.  If 
the  appellant’s  attorneys  had  no  authority,  judgment 
for  costs  could  not  have  been  entered  against  their 
client.  In  view  of  the  fact  that  appellees  have  not  ap¬ 
pealed  from  the  final  decree  overruling  their  motion  to 
dismiss  the  case,  appellant  will  not  urge  the  assign¬ 
ment  of  errors  as  follows : 

Numbers  one,  two,  three,  four,  five,  six,  eleven, 
twelve,  thirteen,  eighteen,  thirty-five,  thirty-six, 
thirty-seven,  thirty-eight,  thirty-nine,  forty,  forty- 
one,  forty-two,  forty-three,  forty-four,  forty-six, 
forty-eight,  fifty-two  (Rec.  p.  101),  but  rely  on  the 
following: 

Assignment  No.  7.  The  court  erred  in  holding  that 
the  ultimate  object,  if  any,  of  the  plaintiff  of  effecting 
a  partition  of  the  lands  in  suit  was  material  as  affect¬ 
ing  the  right  of  the  plaintiff  to  have  a  decree  adjudg¬ 
ing  that  plaintiff  is  entitled  to  the  equitable  injunctive 
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relief  as  prayed  in  plaintiff’s  bill  of  complaint.  (Rec. 

p.  102.) 

Assignment  No.  8.  The  court  erred  in  holding  that 

“throughout  the  contract  of  May  17, 1911,  between 
Hunter  and  Martin,  that  Martin  is  to  undertake, 
among  other  things,  to  have  the  land  in  suit  segre¬ 
gated  from  the  public  domain  of  the  United  States, 
apparently  a  recognition  that  the  lands  were 
within  the  public  domain  of  the  United  States, 
although  the  bill  in  this  case  proceeds  upon  the 
claim  that  these  lands  are  not  and  never  were  a 
part  of  the  public  domain.”  (Rec.  p.  102.) 

Assignment  No.  9.  The  court  erred  in  holding  that 
the  terms  and  provisions  of  the  contract  between 
Hunter  and  Martin,  to  which  the  plaintiff  was  not  a 
party,  bound  the  plaintiff,  or  that  such  contract  did 
or  could  affect  the  plaintiff’s  right  to  the  injunctive 
relief  prayed  in  its  bill  of  complaint.  (Rec.  p.  102.) 

Assignment  No.  10.  The  court  erred  in  dismissing 
the  bill  of  comjdaint,  and  denying  the  relief  sought 
thereby,  because  of  the  finding  by  the  court  that 

“it  is  clear  that  before  partition  of  the  lands  could 
be  effectively  accomplished  between  the  Indians 
and  the  Hunter  interests,  the  hands  of  the  de¬ 
fendants  upon  the  lands  in  question  must  first 
be  removed  and  they  and  their  successors  in  office 
perpetually  restrained  and  enjoined  from  inter¬ 
fering  thereafter  wdth  the  same,  and  there  can  be 
no  reasonable  doubt  that  this  suit  was  and  is  in¬ 
tended  to  clear  the  wav  for  such  partition.”  (Rec. 

p.  102.) 
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Assignment  No.  14.  The  court  erred  in  not  granting 
the  relief  prayed  in  the  bill  of  complaint  because  in 
the  opinion  of  the  trial  court  the  plaintiff  intends  to 
partition  the  lands  in  suit  in  the  event  the  plaintiff 
shall  obtain  the  injunctive  relief  prayed  in  the  bill. 
(Rec.  pp.  102-3.) 

Assignment  No.  15.  The  court  erred  in  holding 
and  deciding  that  the  plaintiff  was  not  entitled  to  a 
decree  awarding  to  the  plaintiff  the  injunctive  relief 
as  prayed  for  in  plaintiff’s  bill  of  complaint,  even  if 
the  ultimate  object  of  the  plaintiff  was  to  effect  a  par¬ 
tition  of  the  lands  in  suit  between  the  plaintiff  or  of 
its  Indian  inhabitants  on  the  one  part  and  of  Hunter 
or  his  heirs  or  assigns  on  the  other.  (Rec.  p.  103.) 

Assignment  No.  IG.  The  court  erred  in  holding  and 
deciding  that  the  jilaintiff  did  not  possess  under  any 
law,  Spanish,  Mexican  or  United  States,  or  by  any 
custom,  usage  or  tradition,  the  power  to  clothe  Hunter, 
a  lawyer,  with  power  to  bring  any  kind  of  a  suit  or 
action  in  its,  the  plaintiff’s  name,  or  in  the  name  of 
its  Indian  inhabitants,  or  both,  if  the  ultimate  object 
of  such  suit  was  to  effect  a  partition  of  the  lands  in 
suit  between  the  plaintiff  or  its  Indian  inhabitants  on 
the  one  part  and  of  Hunter  or  his  heirs  or  assigns  on 
the  other.  (Rec.  p.  103.) 

Assignment  No.  17.  The  court  erred  in  holding  and 
deciding  by  reason  of  the  ultimate  object  of  the 
plaintiff  to  effect  a  partition  of  the  lands  in  suit,  that 
that  disentitles  the  plaintiff  to  the  injunctive  relief 
prayed  in  plaintiff’s  bill  of  complaint  brought  for  the 
protection  of  plaintiff’s  interests  in  the  lands  in  suit. 
(Rec.  p.  103.) 
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Assignment  No.  19.  The  court  erred  in  admitting 
in  evidence  two  certified  copies  of  alleged  contracts 
between  Robert  F.  Hunter  and  R.  M.  Martin,  dated, 
respectively,  March  17,  1911,  and  May  17,  1911,  over 
objections  and  exceptions  by  plaintiff.  (Rec.  p.  103.) 


Assignment  No.  20.  The  court  erred  in  holding  and 
deciding  that  any  provision  in  the  contract  between 
Hunter  and  Milrtin,  dated  May  17,  1911,  was  “ap¬ 
parently  a  rec<>gnition  that  the  lands  in  suit  were 
within  the  publfc  domain  of  the  United  States,”  and 
further  erred  in  holding  that  such  construction  of 
said  contract  was  binding  upon  the  plaintiff  in  this 
suit.  (Rec.  p.  103.) 


Assignment  No.  21.  The  court  erred  in  holding  and 
deciding  that  the  proper  construction  of  the  contract 
between  Hunter  and  Martin,  dated  May  17,  1911,  is 

“to  have  the  land  in  suit  segregated  from  the 
public  domain  of  the  United  States,  •  *  ♦  ap¬ 

parently  a  recognition  that  the  lands  were  within 
the  public  domain  of  the  United  States,” 


is  in  such  conflict  with  the  allegations  of  the  bill  of 
complaint  as  binds  the  plaintiff  and  disentitles  the 
plaintiff  to  the  injunctive  relief  prayed  in  its  bill  of 
complaint.  (Rec.  p.  103.) 


Assignment  No.  22.  The  court  erred  in  not  holding 
and  deciding  that  upon  all  of  the  evidence  in  this  case 
the  plaintiff  had  fully  proven  the  essential  allegations 
of  its  Bill  of  Complaint  and  was  entitled  to  the  relief 
as  prayed  in  its  said  Bill.  (Rec.  p.  103.) 
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Assignment  No.  23.  The  court  erred  in  holding  and 
deciding  in  effect  that  under  the  Gadsden  Treaty  and 
the  Treaty  of  Guadalupe  Hidalgo  the  plaintiff  dfd  not 
have  the  power  to  clothe  Hunter,  a  lawyer,  with  power 
to  institute  and  maintain  this  suit  in  the  plaintiff’s 
name  for  a  decree  for  the  injunctive  relief  prayed  in 
the  Bill  to  protect  the  plaintiff’s  rights  and  interests 
in  the  lands  in  suit.  (Rec.  pp.  103-4.) 

Assignment  No.  24.  The  court  erred  in  not  holding 
that  the  plaintiff  was  a  Pueblo,  a  legal  entity,  with 
capacity  to  maintain  its  Bill  of  Complaint  in  this  suit 
to  protect  the  plaintiff’s  rights  and  interests  in  the  * 
lands  in  suit,  guaranteed  to  the  plaintiff  by  the  pro¬ 
visions  of  the  Gadsden  Treaty  (10  Stat.  at  L.  1031) 
and  the  Treaty  of  Guadalupe  Hidalgo  between  the 
United  States  and  the  Republic  of  Mexico.  (Rec.  p. 

104.) 

Assignment  No.  25.  The  court  erred  in  not  holding 
and  deciding  that  upon  the  evidence  the  plaintiff  had 
proven  that  the  fee  title  to  the  land  in  suit  was  in  the 
plaintiff.  (Rec.  p.  104.) 

Assignment  No.  26.  The  court  erred  in  not  holding 
and  deciding  that  the  monuments  and  boundaries  to 
the  tracts  of  lands  described  in  the  bill  of  complaint 
were  fully  proven  by  the  evidence  with  sufficient  cer¬ 
tainty  to  identify  said  lands  to  enable  and  authorize 
file  court  to  enter  its  decree  in  favor  of  the  plaintiff 
as  owner  of  said  tract  of  lands  and  to  award  plaintiff 
the  injunctive  relief  prayed  in  the  bill.  (Rec.  p.  104.) 

Assignment  No.  27.  The  court  erred  in  not  holding 
and  deciding  that  by  the  plaintiff’s  evidence  it  is  suffi- 
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ciently  proven  that  the  plaintiff  is  the  o^vne^  in  fee 
and  is  in  possession  of  the  lands  in  suit.  (Rec.  p.  104.) 

Assignment  Xo.  28.  The  court  erred  in  neglecting 
and  failing  to  follow  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  Lane  vs.  Pueblo  of  Santa 
Rosa,  reported  in  249  U.  S.  110,  and  in  Pueblo  of 
Santa  Rosa  vs.  Lane,  reported  in  4G  App.  Cas.  D.  C. 
411.  (Rec.  p.  104.) 

Assignment  Xo.  29.  The  court  erred  in  entering  a 
decree  dismissing  plaintiff’s  bill  of  complaint,  upon 
the  whole  record.  (Rec.  p.  104.) 

Assignment  Xo.  .30.  The  court  erred  in  entering  the 
decree  dismissing  plaintiff’s  Bill  of  Complaint,  there¬ 
by  depriving  plaintiff  of  its  property  and  its  property 
rights  without  due  process  of  law  within  the  meaning 
of  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States.  (Rec.  p.  104.) 

Assignment  Xo.  31.  The  court  erred  in  holding  and 
deciding  that  the  private  lands  of  the  plaintiff,  as 
described  in  the  Bill  of  Complaint,  were  within  the 
public  domain,  which  said  holding  and  decision  take 
plaintiff’s  said  lands  for  public  use,  without  just  com¬ 
pensation,  in  violation  of  the  Fifth  Amendment  to 
the  Constitution  of  the  United  States.  (Rec.  p.  104.) 

Assignment  Xo.  32.  That  in  and  by  the  dismissal 
of  the  Bill  of  Complaint,  the  plaintiff  is  deprived  of 
its  property  and  property  rights  as  guaranteed  by  the 
Fifth  Amendment  to  the  Constitution  of  the  United 
States,  which  provides  that  no  one  shall  be  deprived 
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of  property  without  due  process  of  law,  or  private 
property  cannot  be  taken  for  public  use,  without  just 
compensation.  (Rec.  p.  104.) 

Assignment  No.  33.  The  court,  in  dismissing  plain¬ 
tiff’s  Bill  of  Complaint,  erred  in  failing  and  refusing 
to  grant  to  the  plaintiff  its  equitable  rights  acquired 
under  the  Gadsden  Treaty  (10  Statutes  at  Large  1031) 
and  laws  enacted  by  Congress  of  the  United  States  in 
connection  therewith,  which  said  ruling  of  the  court 
was  in  violation  of  Clause  2  of  Article  VI  of  the  Con¬ 
stitution  of  the  United  States.  (Rec.  p.  104.) 

Assignment  No.  34.  The  court  erred  in  refusing  and 
declining  to  grant  to  plaintiff  the  relief  prayed  in  its 
Bill  of  Complaint,  the  right  to  such  relief  having  been 
acquired  by  the  plaintiff  under  the  Gadsden  Treaty 
(10  Statutes  at  Large  1031)  and  laws  enacted  by  Con¬ 
gress  of  the  United  States  in  connection  therewith, 
said  ruling  of  the  court  being  in  violation  of  Clause  2 
of  Article  VI  of  the  Constitution  of  the  United  States. 
(Rec.  p.  105.) 

Assignment  No.  45,  The  court  erred  in  sustaining 
defendant’s  objection  to  the  question  asked  of  the 
witness  W.  T.  Day,  which  elicited  that  part  of  his 
answer  as  follows  (Rec.  p.  150) :  “In  the  early  days 
the  Mexican  People  transacted  their  business  in  very 
much  the  same  way  as  the  Indians.”  (Rec.  p.  106.) 

Assignment  No.  47.  The  court  erred  in  not  grant¬ 
ing  plaintiff’s  motion  to  strike  out  all  matters  rela¬ 
tive  to  Mr.  Hunter’s  contract  with  Mr.  Martin  with 
reference  to  the  sale  of  the  units  by  Mr.  Martin. 
(Rec.  pp.  257,  106.) 
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Assignment  Xo.  49.  Tlie  court  erred  in  overruling 
the  plaintiff’s  objection  to  the  question  asked  by  de¬ 
fendants  of  the  witness  W.  L.  Bowie,  as  hereinafter 
set  forth.  The  witness  AV.  L.  Bowie  (Kec.  p.  265) : 

‘‘In  the  course  of  my  investigation  I  interviewed 
Robert  M.  Martin  on  two  occasions  about  the  pres¬ 
ent  suit. 

Q.  Did  you  inquire  who  it  was  that  employed 
the  attorneys  representing  the  so-called  plaintiff? 

A.  Yes,  that  came  out  during  the  course  of  our 
conversation. 

Q.  Who  did  he  say  employed  them?  (Objection 
aiul  exception.) 

A.  He  said  that  he  (Martin)  had  employed  at 
first  an  attorney  in  Seattle,  whose  name  1  have 
forgotten,  to  give  him  a  report  before  he  pur¬ 
chased  the  three-fourths  interest  from  Hunter; 
that  following  that,  he  had  employed  Cates  and 
Robinson  of  Los  Angeles,  that  firm  having  been 
almost  exclusivelv  on  the  case  for  a  year,  I  be- 
lieve,  he  told  me,  for  investigation  work,  and  that 
he  had  employed  the  firm  of  Rounds,  Hatch,  Dil¬ 
lingham  &  ^Debevoise  to  represent  him  in  the 
courts  of  the  District  of  Columbia  and  the  U.  S. 
Supreme  Court,  on  a  retainer;  that  he,  himself, 
had  paid  a  retainer. 

“Whereupon  the  plaintiff  moved  that  the  last 
answer  be  stricken  as  hearsay.  Motion  overruled 
— exception  noted.”  (Rec.  p.  107.) 

Assignment  N^o.  50.  The  court  erred  in  not  granting 
plaintiff’s  motion,  immediately  above  set  forth,  to 
strike  out  the  answer  of  the  witness  W.  L.  Bowie  that 
Martin  employed  attorneys.  (Rec.,  pp.  265;  107.) 

Assignment  Xo.  51.  The  court  erred  in  overruling 
plaintiff’s  objection  to  the  following  questions  asked 
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by  defendants  on  re-direct  of  the  witness  W.  L.  Bowie. 
(Rec.,  pp.  270;  107.) 

‘‘Q.  In  the  conversation  with  Mr.  Martin  that 
you  testified  to  yesterday,  did  he  inform  you  what 
he  had  done,  or  what  course  he  had  taken  with  re¬ 
gard  to  the  interest  he  had  acquired  from  Hunter 
and  the  Hunter  deeds!’’ 

^‘To  which  question  plaintiff  objected  on  the 
ground  irrelevant,  immaterial  and  hearsay ;  objec¬ 
tion  overruled;  exception  not^.” 

‘‘A.  Yes,  he  did. 

“Q.  What  did  he  tell  you?” 

To  which  question  plaiintiff  objected  on  the 
grounds  that  it  did  not  tend  to  prove  any  of  the 
issues  in  the  case  and  is  entirely  and  purely  hear¬ 
say;  objection  overruled. 

”A.  He  told  me  that  he  considered  that  he 
owned  a  three-fourths  interest  in  the  undivided 
one-half  interest  which  he  purchased  from  Mr. 
Hunter  in  those  10  tracts;  that  it  was  an  individ¬ 
ual  ownership.  That  he  had  formed  a  syndicate, 
taking  1,000  units  as  a  basis ;  had  given  500  units, 
so  to  speak,  to  the  Papagos.” 

Assignment  No.  53.  The  court  erred  in  overruling 
plaintiff’s  objection  to  the  question  asked  by  defend¬ 
ants  of  their  witness  Frank  A.  Thackery,  and  in  over¬ 
ruling  plaintiff’s  motion  to  strike,  hereinafter  set 
forth  (Rec.,  pp.  404;  108;  109-110). 

Q.  Did  you  take  any  steps  to  embody  his  desire 
of  the  present  day  inhabitants  of  that  vicinity  that 
the  suit  end  and  not  go  on,  in  written  form!  (Rec. 
p.  404.) 

Mr.  Kleindienst:  We  object  to  this  on  the 
grounds  that  it  is  hearsay — not  the  best  evidence. 
Let  this  objection  precede  the  previous  question 
and  we  move  that  the  answer  be  stricken. 
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Objection  and  motion  overruled;  exception 
noted.  (Rec.  p.  404.) 

A.  Yes,  sir. 

Q.  Please  state  just  what  you  did. 

A.  I  had  a  petition  prepared  covering  the  mat¬ 
ters  stated,  including  a  request  for  dismissal,  and 
after  having  it  carefully  interpreted  and  explained 
to  these  people,  they  signed  it. 

Q.  State  whether  any  Ithreat,  or  promise  or 
pressure  of  any  sort  was  offered  or  brought  to 
hear  upon  tliem  or  any  of  them  to  induce  them  to 
sign  this  petition? 

A.  No,  sir,  there  was  none. 

Q.  Was  the  petition  itself  interpreted  in  the 
hearing  of  these  Indians? 

A.  I  don’t  understand  Papago,  hut  it  was  given 
to  the  interpreter  in  each  case  and  I  know  from 
his  mentioning  various  words  in  English  through 
the  petition,  that  he  had  read  it  to  all  of  them  who 
signed.  It  took  a  considerable  length  of  time  in 
each  case,  both  preceding  and  following  the  read¬ 
ing  of  the  petition.  There  was  in  almost  every 
case  quite  [\n  extended  discussion  and  talk  re¬ 
garding  it  before  they  signed.  (Petition  pro¬ 
duced  (Rec.  ])p.  10J)-110;  407.)  The  petition  (Rec. 
p.  407)  contained  181  or  182  signatures.  The 
census  of  Achi,  Akchin,  Anegam  and  Kiachee- 
muck,  whicli  last-named  village  is  marked  on 
the  census  .as  Santa  Rosa,  shows  a  population 
of  195  malefe,  over  21  years  old.  The  petition  con¬ 
tains  a  few  women.  I  started  out  to  let  the  adult 
women  sign  the  petition  also  and  afterwards,  to 
avoid  making  such  a  cumbersome  document,  I  de¬ 
cided  just  to  take  the  matter  up  with  the  adult 
matters.  The  women,  according  to  Papago  cus¬ 
tom  take  no  part  in  the  councils  or  agreements  or 
such  matteijs.  In  addition  to  the  Indians  to  sign  at 
meetings,  quite  a  few  signed  who  were  not  asked 
by  me.  Where  my  name  appears  as  a  witness 
opposite  a  signature,  all  signed  in  my  presence. 
(Rec.  p.  40p.) 
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Assignment  No.  54.  The  court  erred  in  admitting 
in  evidence  a  petition  known  as  Defendants’  Exhibit 
6a  (Rec.,  pp.  405;  109)  the  signatures  to  which  de¬ 
fendants’  witness  Frank  A.  Thackery,  special  super¬ 
visor  in  the  Indian  Service  of  the  Interior  Department, 
testified  he  obtained,  reciting  that  the  signatories  ask 
the  court  to  dismiss  this  suit,  to  which  plaintiff  ob¬ 
jected  on  the  grounds  that  the  document  (Rec.  p.  407) 
is  a  self-serving  (loeiinient  of  the  defendants,  and  is 
incompetent,  immaterial  and  irrelevant,  and  it  ap¬ 
pears  to  be  a  document  without  date  and  it  is  not  the 
best  evidence  of  what  it  purports  to  show,  which  ob¬ 
jection  was  overruled  and  an  exception  noted.  (Rec. 
pp.  405;  109.)  Plaintiff  also  moved  to  strike  the  said 
petition  (Rec.  p.  407)  as  not  competent  as  testimony 
or  evidence  in  the  case,  as  not  upon  any  issue  properly 
rasied  in  the  case,  and  upon  the  further  ground  that  no 
opportunity  has  been  given  counsel  for  plaintiff  to 
take  up  this  matter  with  any  of  the  signers  or  cross- 
examine  them  on  it;  motion  denied;  exception  noted. 
(Rec.  p.  405.) 

ARGUMENT 

Appellant  will  group  the  foregoing  assignments  of 
error  into  three  groups  as  follows: 

GROUP  “A”  shall  relate  to  assignments  numbered 
twenty-two,  twenty-five,  twenty-six,  twenty-seven, 
twenty-eight,  twenty-nine,  thirty,  thirty-one,  thirty- 
two,  thirty-three,  thirty-four. 

GROUP  “B”  shall  relate  to  assignments  numbered 
seven,  eight,  nine,  ten,  fourteen,  fifteen,  sixteen,  seven¬ 
teen,  nineteen,  twenty,  twenty-one,  twenty-three. 

GROUP  ‘‘C”  shall  relate  to  the  assignments  num¬ 
bered,  forty-five,  forty-seven,  forty-nine,  fifty,  fifty- 
one,  fifty-three  and  fifty-four. 
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BRIEF  OF  THE  ARGUMENT 

I. 

The  Pueblo  of  Santa  Rosa  has  title  to  this  land. 

Hamilton  on  Mexican  Law,  page  132. 

2  White  Recopilacion,  page  562. 

Sanchez  v.  Gonzales,  11  Martin  (La.). 

Laws  of  the  Indies,  L-4,  T-12,  L-15. 

12  Manresa  Commentaries,  830. 

Siete  Partidas,  Book  3,  Titile  29,  Law  7. 

8  Alcubilla  Diccionario,  839. 

United  States  v.  Santa  Fe,  165  U.  S.  675,  710. 

Crespin  v.  United  States,  168  U.  S.,  208,  218. 

United  States  v.  Lucero,  1  N.  ^L,  422,  at  page  466. 
HalPs  Laws  of  Mexico,  Section  159. 

Extra  Census  Bulletin,  1893,  page  9. 

United  States  v.  Chavez,  175  U.  S.,  509,  520. 

United  States  v.  Chav’es,  169  U.  S.,  452,  464. 

United  States  Devereux,  90  Fed.  182,  186  (C.  C.  A.) 
Oaksmith  v.  Johnston,  92  U.  S.,  343. 

United  States  v.  Pendell,  185  U.  S.,  189. 

Fletcher  v.  Fuller,  120  U.  S.,  534. 

Penny  v.  Coke  Company,  318  Fed.,  769  (C.  C.  A.). 

10  S.  Statutes  at  Large,  308. 

Merryman  v.  Bourne,  9  Wall,  592. 

U.  S.  Revised  Statutes,  Section  2126. 

Felix  V.  Patrick,  56  Fed.,  457,  461 ;  S.  C.  145  U.  S.  317. 
United  States  v’.  Joseph,  94  U.  S.,  614. 

19  Land  Office  Decisions,  326. 

United  States  v.  Sandoval,  231  IT.  S.,  28,  48. 

Carino  v.  Insular  Government  of  the  Philippine 
Islands,  212  U.  S.,  449. 

Watts,  etc..  Company  v.  Union,  etc., 

39  U.  S.  S.  Court  Reporter  1,  248  IT.  S.  9. 
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n. 

THE  CHAEACTER  AND  TITLES  OF  THE  PAP- 
AGOS  AND  THEIR  PUEBLOS,  INCLUDING  SAN¬ 
TA  ROSA,  ARE  ESTABLISHED  BY  CERTAIN  IN¬ 
TERESTING  AND  IMPORTANT  CASES  IN  THE 
NEW  MEXICAN  TERRITORIAL  COURTS,  WHICH, 
ALTHOUGH  DECIDED  WITH  REGARD  TO  NEW 
MEXICAN  PUEBLOS,  APPLY  EQUALLY  TO  THE 
SIMILAR  PAPAGO  PUEBLOS. 

United  States  v.  Lucero,  1  N.  M.,  422. 

United  States  v.  Varela,  1  N.  M.,  593. 

United  States  v.  Joseph,  94  U.  S.,  614,  618. 

The  Territory  of  New  Mexico  v.  Delinquent  Tax¬ 
payers,  12  N.  M.,  139. 

III. 

THE  PUEBLO  INDIANS  WERE  CITIZENS  OF 
MEXICO  AT  THE  TLME  OF  THE  CESSION,  AND 
HAVING  ELECTED  TO  REMAIN  IN  THE  UNITED 
STATES,  THEY  ARE  NOW,  UNDER  THE  TREATY, 
CITIZENS  OF  THE  UNITED  STATES. 

“Mexico”,  by  Brantz  Mayer,  1854,  page  128. 

Reynold’s  Spanish  and  Mexican  Land  Laws,  282. 

United  States  v.  Ritchie,  17  How.,  525,  541. 

United  States  v.  Joseph,  94  U.  S.,  614. 

United  States  v.  Lucero,  1  N.  M.,  422,  425. 

rv. 

THE  PAPAGOS  ARE  DIFFERENT  IN  EVERY 
RESPECT  FROM  THE  NORTH  AMERICAN 
TRIBES  AND  SIMILAR  TO  THE  CIVILIZED 
NORTH  AMERICAN  PUEBLO  INDIANS. 

Statutes  of  New  Mexico  of  January  10,  1853; 
Pamphlet,  page  29. 
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United  States  v.  Joseph,  94  U.  S.,  614. 

United  States  v.  Sandoval,  231  U.  S.,  28. 

Jaeger  v.  United  States  and  the  Yuma  Indians, 
29  (^ourt  of  Claims,  172. 

V. 

ORIGINAL  INDIAN  TITLKS  ARE  GOOD  AND 
ARTICLE  VI  OV  THE  GADSDEN  TREATY  HAS 
NO  APPLICATION  FOR  THE  REASON  THAT 
SAID  TITLES  ANTEDATE  THE  TIME  OF  WRIT¬ 
TEN  GRANT  AND  ARE  GOOD  BY  PRESCRIP¬ 
TION.  = 


Pallares  Leg  slacion,  pages  26,  27. 
United  States  v.  Pendell,  185  U.  S.  189. 
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VI. 


PLAINTIFF  NOT  AFFI^CTED  BY  THE  OLD 
RULE  REGARDING  GRANTS  AVITH  VAGUE 
BOUNDARIES,  NOT  SURVEYED  AND  PATENTED 


Ely’s  Admr.  V.  U.  S.,  171  U.  S.  220. 

Arivaca  v.  United  States,  184  U.  S.  649,  653. 
12  U.  S.  Statutes  at  Large,  410. 

Carino  v.  Philippine  Gov’t,  212  U.  S.  449. 
Reavis  v.  Franza,  215  U.  S.  16. 


i  VII. 

THE  HUXTElt-MARTIX  COXTRACTS  ARE  XOT 
MATERIAL  TO  |THE  ISSUES. 


Santa  Rosa  \  .  Lane,  249  U.  S.  110. 

33  C.  J.  1152. 

New  Orleans  v.  Citizens  Bank,  167  U.  S.  371. 
Reynolds  v.  Stockton,  140  U.  S.  254. 
Cushman  v.  Warren,  etc.,  220  Fed.  857. 
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VIII. 

TUB]  RECORD  RELATION  TO  STATEMENTS  OF 
MARTIN  TESTIFIED  TO  BY  BOWIE  WAS  HEAR¬ 
SAY  AND  SHOULD  NOT  HAVE  BEEN  RECEIVED. 

IX. 

THIS  COURT  IN  EXERCISE  OF  ITS  APPELL¬ 
ATE  JURISDICTION  MAY  CONSIDER  THE  REC¬ 
ORD  AND  MAKE  FINAL  DISPOSITION  OF  THE 
CASE. 


GROUP “A” 

POINT  I. 

The  Pueblo  of  Santa  Rosa  has  title  to  this  land. 

We  have  shown  above  that  it  has  power  to  hold 
title.  We  shall  show  here  that  it  does  hold  title  on 
one  or  both  of  two  theories. 

1.  IT  HAS  TITLE  BECAUSE  THE  SPANISH 
LAWS  AND  DECREES,  SUCH  AS  THOSE  WHICH 
WE  HAVE  QUOTED  ABOVE,  HAVE  RECOG¬ 
NIZED  ITS  IMMEMORIAL  TITLE,  COMING  FROM 
AZTEC  TIMES,  OR  HAS  GRANTED  TITLE  TO  IT. 

2.  QUITE  APART  FROM  THOSE  SPANISH 
LAWS  AND  DECREES,  THE  PUEBLO  OF  SANTA 
ROSA  HAS  TITLE  BY  PRESCRIPTION  UNDER 
THE  SPANISH  LAW,  OR,  WHAT  AMOUNTS  TO 
THE  SA^HE  THING,  BY  PRESUMPTION  OF  LOST 
GRANT  UNDER  OUR  LAW. 

(a)  It  had  at  the  time  of  the  cession  and  now  has 
perfect  title  by  prescription  under  the  Spanish  law  by 
reason  of  immemorial  possession. 

All  the  facts  necessary  for  adverse  possession  un¬ 
der  our  law  and  prescription  under  the  Spanish  law 
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were  present;  actual,  notorious  permanent  and  ex¬ 
clusive  possession  under  claim  of  ownership,  within 
definite  boundaries,  from  time  immemorial.  These 
facts  are  clearly  alleged  in  the  complaint  and  have 
been  established  by  the  evidence.  (See  Statement  of 
Facts  this  Brief.) 

By  the  laws  of  Spain  and  Mexico,  prescription  ran 
against  the  Kings  and  immemorial  possession,  and  in¬ 
deed  possession  for  forty  years  gave  a  perfect  title 
even  as  against  the  state. 

Koyal  Instructions  of  1754  (see  Hamilton  on  Mexi¬ 
can  Law,  p.  132)  provided  that  title  coming  from  the 
King  should  be  registered  and  that  from  those  who 
had  no  written  titles  should  be  required  a  sworn  dec¬ 
laration  of  local  possession  which  ‘‘should  suffice  as  a 
just  title  by  prescription.’’  This  decree  was  of  great 
importance  and  has  been  the  basis  of  judicial  decisions 
regarding  Mexican  titles  down  to  the  present  time, 
and  it  makes  it  very  clear  that  a  title  by  prescription 
is  good  as  against  the  state. 

The  law  to  this  effect  was  also  definitelv  declared 

•> 

by  the  “Royal  Decree  Concerning  Crown  Lands”  in 
the  Colonies,  of  July  16,  1819  (2  White  Recopilacion, 
562),  which  provided  with  regard  to  crown  lands  that 
“in  the  absence  of  other  title  a  just  prescription,  that 
is,  a  possession  of  forty  years  duly  approved  accord¬ 
ing  to  law  shall  be  admitted  and  respected.”  This 
decree  was  recognized  in  168  U.  S.,  208,  218.  It  was 
the  law  of  the  Papago  land  from  1819  until  1864,  when 
the  Howell  Code  of  Arizona  was  passed,  for  as  is 
shown  above,  the  Kearney  Code  continued  in  force 
all  Mexican  laws  except  as  expressly  repealed,  and 
these  laws  thus  remained  in  force  until  Arizona  was 
separated  and  until  the  Howell  Code  was  passed. 

Quite  apart  from  this  decree,  prescription  always 


ran  against  the  state  in  the  Spanish  colonies,  as  was 
held  in  a  strong  opinion  in  Sanchez  v.  Gonzalles,  11 
Martin  (La.),  207,  citing  the  old  laws  of  the  Indies. 
The  following  authorities  are  to  the  same  effect: 

Laws  of  the  Indies,  L-4,  T-12,  L-15. 

12  Manresa  Commentaries,  830. 

Siete  Partidas,  Book  3,  Title  29,  Law  7. 

8  Alcubilla  Diccionario,  839. 

The  Supreme  Court  recognizes  that  prescription 
runs  against  the  state  under  the  Spanish  law  and  that 
titles  based  thereon  are  good. 

U.  S.  V.  Santa  Fe,  165  U.  S.  675,  710. 

Crespin  v.  U.  S.  168  U.  S.,  208,  218. 

With  regard  to  one  at  least  of  the  New  Mexico 
Pueblos,  which  received  confirmatory  grants  from 
Congress,  and  whose  titles  have  been  repeatedly  up¬ 
held,  there  was  no  written  title,  but  only  a  title  by 
immemorial  possession,  and  this  prescriptive  title  was 
upheld  by  the  Court  in  U.  S.  v.  Lucero,  1  N.  M.,  p. 
422,  at  page  466,  where  the  Court  held  that  such  a 
prescriptive  title  was  the  best  kind  of  a  title  and 
needed  no  grant  or  confirmation  from  the  Mexican  au¬ 
thorities.  It  has  been  held  repeatedly  that  the  Con¬ 
gressional  confirmation  was  not  the  grant  of  a  new 
title  but  only  a  quitclaim  to  a  Pueblo  which  already 
had  full  right  under  the  Mexican  law. 

This  is  undoubtedly  the  theory  on  which  Hall  in  his 
Mexican  Law  bases  his  statement  (Sec.  159) : 

‘Ht  is  clear  from  the  whole  tenor  of  the  Spanish 
and  Mexican  laws,  whether  in  the  form  of  pueblos 
or  ranchos,  that  the  Indians  are  entitled,  in  equity 
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and  good  conscience,  and  even  according  to  the 
strict  rigor  of  the  laws,  to  all  the  lands  they  have 
or  have  had  in  actual  possession  for  cultivation, 
pasture,  or  habitation,  when  such  domain  can  be 
ascertained  to  have  had  any  tolerably  well  defined 
boundaries.’’ 

It  is  significant  that  the  executive  branch  of  our 
government  has  clearly  recognized  this  principle  of 
Jndian  jiiujblo  ownership  and  the  fact  of  Indian  pueblo 
titles  is  a  closely  similar  case,  ti  at  is,  the  case  of  the 
Mo(iui  or  Ilopi  Indians  of  Arizona.  In  a  report  of  the 
pueblos  of  the  Mocpii  Indians,  published  as  an  extra 
census  bulletin  in  1893,  the  action  of  our  government 
is  stated  as  follows  at  page  9: 

‘‘The  Moqni  Indians  lived  upon  lands  in  Ari¬ 
zona  which  they  were  ])ermitte(l  to  occupy  by  the 
Spanish  and  Mexican  ])owers,  but  which  became 
grants  by  reason  of  town  occuj)ation  for  a  long 
period.  The  grants  are  not  yet  defined,  but  were 
tacitly  recognized  by  President  Arthur  in  his 
proclamation  of  December  IG,  188*2,  when  he 
threw  about  tliein  the  protection  of  a  reservation 
to  kee])  otf  white  people  and  the  Navajos.  The 
Indians  are  citizens  of  the  United  States  under 
the  treaty  of  (iuadalu])e  Hidalgo.  Sixteen  of  the 
Pueblos  of  New  Mexico  own  their  lands  in  fee  and 
the  inhabitants  of  all  are  citizens  of  the  United 
States.  The  allotment  of  the  lands  of  the  Moqui 
Pueblos  compelling  the  holders  to  reside  upon 
them,  would  abolish  the  villages  and  pueblos,  dis¬ 
perse  these  Indians,  and  make  them  dependents.” 

(b)  By  a  somewhat  similar  reasoning,  our  Courts 
reached  the  same  result  by  holding  that  where  there 
has  been  long  continued  possession  even  as  against 
the  state,  the  Courts  will  presume  that  a  grant  existed 
and  has  been  lost. 
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U.  S.  V.  Chavez,  175  U.  S.  509,  520,  holding  that 

“Upon  a  long  and  uninterrupted  possession  of 
lands  in  Mexico,  beginning  long  prior  to  the 
transfer  of  the  territory  in  which  they  are  situ¬ 
ated,  to  the  United  States,  and  continuing  aftei 
that  transfer,  the  law  bases  presumptions  as 
sufficient  for  legal  judgment  in  favor  of  the  pos¬ 
sessor,  in  the  absence  of  rebutting  circum¬ 
stances.”  (See  headnote.) 

“Thus,  also,  though  lapse  of  time  does  not  of 
itself  furnish  a  conclusive  bar  to  the  title  of  the 
sovereign,  agreeably  to  the  maxim,  nullum  tempus 
occurrit  regi;  yet  if  the  adverse  claim  could  have 
had  a  legal  commencement,  juries  are  advised  or 
instructed  to  presume  such  commencement,  after 
many  years  of  uninterrupted  possession  or  enjoy¬ 
ment.  Accordingly,  royal  grants  have  been  thus 
found  by  the  jury,  after  an  indefinitely  long  con¬ 
tinued  peaceful  enjoyment  accompanied  by  the 
usual  acts  of  ownership.  1  Greenleaf  Ev.,  Sec. 
45.” 

“The  principle  upon  which  this  doctrine  rests 
is  one  of  general  jurisprudence,  and  is  recognized 
in  the  Roman  law  and  the  codes  founded  thereon. 
Best’s  Principles  of  Evidence,  Sec.  366,  and  was, 
therefore,  a  feature  of  the  Mexican  law  at  the 
time  of  the  cession.” 

U.  S.  V.  Chaves,  159  U.  S.  452,  464. 

“It  is  the  general  rule  of  American  law  that 
a  grant  will  be  presumed  upon  proof  of  an  ad¬ 
verse  exclusive  and  uninterrupted  possession  for 
twenty  years,  and  that  such  rule  will  be  applied 
as  a  presumption  juris  et  de  jure  whenever  by  pos¬ 
sibility  a  right  may  be  acquired  in  any  manner 
known  to  the  law.” 
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To  the  same  effect  are  the  following  cases: 

U.  S.  V.  Devereux,  90  Fed.,  182,  186  (C.  C.  A.) 
Oaksmith  v.  Johnston,  92  U.  S.,  343. 

U.  S.  V.  Pendell,  185  U.  S.,  189. 

Fletcher  v.  Fuller,  120  U.  S.  534. 

Penny  v.  Coke  Company,  138  Fed.  769  (C.  C.  A.) 

That  this  presumption  of  lost  grant  is  considered  by 
Congress  and  is  fully  recognized  by  the  government 
officials  as  applying  to  Pueblo  land  is  shown  by  the 
words  of  the  Commissioner  of  the  General  Land  Office, 
who  under  date  of  February  17,  1881,  wrote  a  letter 
of  instruction  to  the  Register  and  Receiver  of  the 
Land  Office  in  Arizona,  as  follows: 

“As  a  matter  of  fact.  Congress  has  never  con¬ 
firmed  any  claim  that  has  been  presented  to  the 
surveyor  general,  unless  a  grant  from  the  former 
government  was  established,  except  in  the  case  of 
a  citv  or  town  found  to  be  in  existence  when  the 
United  States  took  possession  of  the  territory, 
when  a  grant  was  presumed. 

3.  BY  LEGISLATIVE  AND  EXECUTIVE  AC¬ 
TION  THE  UNITED  STATES  HAS  RECOGNIZED 
THAT  THE  NEW  MEXICAN  AND  ARIZONA  PUE¬ 
BLOS  HAVE  TITLE  AND  THAT  THE  PAPAGO 
PUEBLOS  ARE  LIKE  THE  NEW  MEXICAN. 

By  the  Act  of  July  22,  1854  (10  U.  S.  Statutes  at 
Large,  308),  the  surveyor  general  was  directed  to  make 
a  full  report  regarding  land  claims  under  the  laws, 
usages  and  customs  of  Spain  and  Mexico,  “denoting 
the  various  grades  of  title  with  his  decision  as  to  the 
validitv  or  invaliditv  of  each  of  the  same  under  the 
laws,  usages  and  customs  of  the  country  before  its 


99 


cession  to  the  United  States;  and  shall  also  make  a 
report  in  regard  to  all  pueblos  existing  in  the  terri¬ 
tory,  showing  the  extent  and  locality  of  each,  stating 
the  number  of  inhabitants  in  the  said  pueblos  respec¬ 
tively  and  the  nature  of  their  titles  to  the  land.” 

This  statute  was  passed  before  the  addition  of  the 
Gadsden  territory  to  New  Mexico  and  accordingly  the 
reports  and  subsequent  action  did  not  include  the 
Papago  land. 

But  in  the  surveyor  general’s  report  for  1861,  he  re¬ 
ports  on  all  the  pueblos  in  the  enlarged  New  Mexico, 
including  the  Papago  land,  and  he  gives  a  list  of  forty- 
eight  pueblos  which  include  the  nineteen  New  Mexi¬ 
can  pueblos  whose  grants  were  confirmed  in  1858  by 
Congress,  and  also  eleven  Papago  pueblos,  including 
the  Pueblo  of  Santa  Rosa  as  No.  46.  There  is  no  dis¬ 
tinction  in  his  list  or  in  his  report  between  Papago 
pueblos  and  the  New  Mexican  pueblos,  consisting  of 
composite  houses  and  having  their  grants  confirmed 
by  Congress — and  this  was  right,  for  their  never  was 
any  legal  or  practical  distinction.  All  stood  on  the 
same  footing  under  the  Spanish  Laws  and  at  the  time 
of  the  session  all  had  their  rights  equally  preserved 
by  treaty,  and  it  is  of  no  consequence  that  nineteen 
New  Mexican  pueblos  asserted  their  titles  before  the 
surveyor  general  (one  at  least  showing  merely  a  title 
by  immemorial  possession,  U.  S.  v.  Lucero,  1  N.  M. 
422),  while  on  the  other  hand  the  Papago  pueblos  were 
ignored  in  their  desert  corner  and  rested  quietly  on 
their  rights. 

That  part  of  the  surveyor’s  list  which  comprised  the 
Papago  pueblos  is  as  follows: 
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No. 

21 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 


Name  of 
Pueblo 

San  Xavier 

Cumaro 

Tecolate 

Charco 

Pirigua 

Ocaboa 

Cojate 

Coco 

Santa  Rosa 

Cahhavi 

Llano 


1860  Personal 

Population  Estate 

170  $6,325 


so 

SO 

on? 


r  ^ 

c 

o 

SQ 


*3,500  *125,000 


Remarks 

P  a  p  a  g  o 
Pueblo  9 
mi.  south  of 
Tuckson  Old 
Jesuit  Mis¬ 
sion. 


•  Estimated. 

The  words  “Papago  Pueblos”  are  printed  in  as 
shown  above. 


The  above  list  is  prefaced  by  the  following:  “State¬ 
ment  showing  respectively  the  names  of  all  the  Indian 
pueblos  in  New  Mexico,  with  their  localities,  popula¬ 
tion,  wealth,  etc.,  and  the  times  when  their  land  claims 
were  confirmed  by  Congress  and  when  surveyed  and 
the  areas  thereof,” 

This  report  is  of  much  importance  as  showing  that 
the  Papagos,  including  the  inhabitants  of  Santa  Rosa 
were  recognized  by  the  government  at  the  time  as 
Pueblo  Indians. 

4.  THE  RIGHTS  OF  THE  PUEBLO  OF  SANTA 
ROSA  WERE  Fl^LLY  PRESERVED  NOT  ONLY  BY 
THE  TREATY  PROVISIONS  ABOVE  QUOTED, 
BUT  ALSO  BY  THE  PRINCIPLES  OF  INTERNA¬ 
TIONAL  LAW. 

Merrvman  v.  Bourne,  9  Wall.,  592. 

U.  S.*v.  Chaves,  159  U.  S.  452,  464. 
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5.  THE  PRESUMPTION  OF  TITLE  IS  IN  FA¬ 
VOR  OF  THE  PLAINTIFF  IN  THIS  CASE. 

The  possession  of  the  plaintiff  is  not  disputed  and 
the  presumption  arises  under  U.  S.  R.  S.,  Section 
2126,  as  follows: 

“In  all  trials  about  the  right  of  property  in 
which  an  Indian  may  be  a  party  on  one  side,  and 
a  white  person  on  the  other,  the  burden  of  proof 
shall  rest  upon  the  white  person,  whenever  the 
Indian  shall  make  out  a  presumption  of  title  in 
himself  from  the  fact  of  previous  possession  or 
ownership.” 

Felix  V.  Patrick,  36  Fed.,  461  (affirmed  145  U.  S., 
317),  held  that  this  section  recognized  the  right  of  In¬ 
dians  to  sue. 

6.  THE  COURTS  HAVE  REPEATEDLY  RECOG¬ 
NIZED  THAT  THE  NEW  MEXICAN  PUEBLOS 
HAVE  TITLE,  AND  BY  INFERENCE,  THAT  THE 
SIMILAR  PAPAGO  PUEBLOS  HAVE  TITLE. 

The  language  of  the  Joseph  case,  94  U.  S.,  614,  is 
strong  to  this  effect,  and  in  this  respect  the  decision 
has  always  been  approved.  The  New  Mexican  cases 
cited  under  Point  TV  below,  are  of  the  same  effect. 

This  has  been  the  consistent  holding  of  the  Attor¬ 
ney-General’s  office  and  of  the  Department  of  Interior. 
See  letter  of  Acting  Secretary  to  Commissioner  of  In¬ 
dian  Affairs,  June  30,  1894,  quoting  Attorney-Gen¬ 
eral’s  opinion,  showing  that  the  New  Mexican  pueblos 
had  a  title  which  was  not  subject  to  control  of  the 
government.  (19  Decisions  of  the  Department  of  the 
Interior  relating  to  Public  Lands,  page  326.) 
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7.  THE  COMMUNAL  TITLE  OF  INDIAN  PUEB¬ 
LOS,  SUCH  AS  THAT  CLAIMED  BY  THE  PLAIN¬ 
TIFF,  IS  WELL  KNOWN  TO  AND  RECOGNIZED 
BY  THE  AMERICAN  LAW  AS  WELL  AS  THE 
SPANISH  LAW. 

That  it  is  recognized  by  the  Spanish  law  is  shown 
by  the  quotations  from  the  Laws  of  the  Indies  above; 
the  title  of  the  ^ndian  pueblos  and  Indian  communities 
was  repeatedly  recognized,  expressly  and  by  implica¬ 
tion. 

As  to  the  Amierican  courts,  it  is  sufficient  to  cite  the 
recent  case  of  United  States  v.  Sandoval,  231  U.  S.  28, 
where  there  came  in  question  the  communal  title  of  a 
New  Mexican  pueblo,  a  title  which,  although  expressly 
confirmed  by  the  United  States  Government,  is  of  the 
same  fundamental  character  as  that  claimed  by  the 
plaintiff.  This  court  recognized  that  the  Indians  of 
each  pueblo  have  a  fee  simple  title  to  the  pueblo  lands, 
and  that  ‘‘it  is  a  communal  title,  no  individual  owning 
any  separate  tract;  in  other  words,  the  lands  are  pub¬ 
lic  lands  of  the  pueblo.”  (P.  48.) 

The  principles  of  law  upon  which  the  plaintiff’s  title 
is  based  are  established  by  the  case  of  Carino  against 
Insular  Government  of  the  Philippine  Islands,  212 
U.  S.,  449. 

This  case  arose  with  regard  to  Philippine  aborignes, 
much  lower  in  the  scale  of  civilization  and  develop¬ 
ment  and  institutions  than  are  the  civilized  and  agri¬ 
cultural  Papago  pueblos;  and  the  principles  laid  down 
with  regard  to  the  Igorrotes  apply  more  strongly  to 
the  Papagos.  The  case  was  well  considered  and  most 
of  the  propositions  above  mentioned  are  sufficiently 
established  by  the  decision. 

1.  Under  the  Spanish  law  prescription  ran  against 
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the  state  in  favor  of  the  aborigines.  The  case  cites  for 
this  proposition  Laws  of  the  Indies  Book  4,  Title  12, 
Law  14,  mentioned  above,  and  also  the  Royal  Cedula 
of  October  15,  1754  (cited  above)  which  the  court 
translates  as  follows:  “Where  such  possessors  shall 
not  be  able  to  produce  title  deeds,  it  shall  be  sufficient 
if  they  shall  show  that  ancient  possession,  as  a  valid 
title  by  prescription;”  and  concludes  (p.  461); 

“As  prescription,  even  against  crown  lands, 
was  recognized  by  the  laws  of  Spain,  we  see  no 
sufficient  reason  for  hesitating  to  admit  that  it 
was  recognized  in  the  Phillipines  in  regard  to 
lands  over  which  Spain  had  only  a  paper  sover¬ 
eignty.” 

2.  The  Spanish  law  recognizes  the  title  of  the  ab¬ 
origines  to  land  “irrespective  of  any  royal  grant.” 
The  Supreme  Court  said,  in  the  Carino  case,  supra, 
pages  459-460 : 

“We  hesitate  to  suppose  that  it  was  intended 
to  declare  every  native  who  had  not  a  paper  title 
a  trespasser  and  to  set  the  claims  of  all  the  wilder 
tribes  afloat.  *  *  *  It  might,  perhaps,  be 

proper  and  sufficient  to  say  that  when,  as  far  back 
as  testimony  or  memory  goes,  the  land  has  been 
held  by  individuals  under  a  claim  of  private  own¬ 
ership,  it  will  be  presumed  to  have  been  held  in 
the  same  way  from  before  the  Spanish  conquest, 
and  never  to  have  been  public  land.  Certainly 
in  a  case  like  this  if  there  is  doubt  or  ambiguity 
in  the  Spanish  law  we  ought  to  give  the  applicant 
the  benefit  of  the  doubt.  Whether  justice  to  the 
natives  and  the  import  of  the  organic  act  ought 
not  to  carry  us  beyond  a  subtle  examination  of 
ancient  texts,  or  perhaps  even  beyond  the  atti¬ 
tude  of  Spanish  law,  humane  though  it  was,  it  is 
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unnecessary  to  decide.  If,  in  a  tacit  way  it  was 
assumed  that  the  wild  tribes  of  the  Phillipines 
were  to  be  dealt  with  as  the  power  and  inclination 
of  the  conqueror  might  dictate,  Congress  has  not 
yet  sanctioned  the  same  course  as  the  proper  one 
‘for  the  benefit  of  the  inhabitants  thereof.’ 

“If  the  applicant’s  case  is  to  be  tried  by  the 
law  of  Spain  we  do  not  discover  such  clear  proof 
that  it  was  bad  by  the  law  as  to  satisfy  us  that 
he  does  not  own  the  land.  To  begin  with,  the 
older  decrees  and  laws  cited  bv  the  counsel  for 
the  plaintiff  in  error  seem  to  indicate  pretty 
clearly  that  the  natives  were  recognized  as  own¬ 
ing  some  lands,  irrespective  of  any  royal  grant. 
In  other  words,  Spain  did  not  assume  to  convert 
all  the  native  inhabitants  of  the  Phillipines  into 
trespassers  or  even  into  tenants  at  will.” 

• 

3.  In  territories  acquired  by  treaty  from  Spain  (such 
as  the  Philippines)  the  Supreme  Court  recognizes  the 
aboriginal  and  immemorial  titles  of  the  natives  (mem¬ 
bers  of  a  “savage  tribe  that  was  never  brought  under 
the  civil  or  military  government  of  the  Spanish 
crown,”  p.  458).  The  plaintiff  was  an  Igorot  who,  with 
his  ancestors  had  held  the  lands  as  owners  for  more 
than  fifty  years  and  as  far  back  as  the  findings  go,  liv¬ 
ing  upon  it  and  maintaining  fences  sufficient  for  cattle, 
and  cultivating  part  and  using  part  for  pasturing  cat¬ 
tle;  and  thev  had  held  the  land  in  “accordance  with 
Igorot  custom.”  “No  document  of  title,  however, 
had  issued  from  the  Spanish  crown”  although  he  had 
repeatedly  made  application  for  one  (p.  456).  The 
Court  presumes  that  “when  as  far  back  as  testimony 
or  memory  goes,  the  land  has  been  held  by  individuals 
under  a  claim  of  private  ownership”  it  was  so  held  be¬ 
fore  the  Spanish  conquest  and  was  never  public  land; 
and  it  says  that  the  decrees  and  laws  “indicate  pretty 
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clearly  that  the  natives  were  recognized  as  owning 
some  land  irrespective  of  any  royal  grant”  (p.  460). 
Accordingly,  although  both  Spain  and  the  United 
States  had  refused  to  grant  or  confirm  the  plaintiff’s 
title,  the  Supreme  Court  held  that: 

“Upon  a  consideration  of  the  whole  case,  we  are 
of  opinion  that  the  law  and  justice  require  that 
the  applicant  should  be  granted  what  he  seeks 
(the  registration  of  his  immemorial  aboriginal 
title)  and  should  not  be  deprived  of  what  by  the 
practice  and  belief  of  those  among  whom  he  lives, 
was  his  property,  through  a  refined  interpretation 
of  an  almost  forgotten  law  of  Spain”  (p.  463). 

The  Court  mentions  Laws  of  the  Indies,  Book  4, 
Title  12,  Law  14  (above  quoted),  and  says: 

“The  fact  was  that  titles  were  admitted  to 
exist  that  owed  nothing  to  the  powers  of  Spain 
beyond  this  recognition  in  their  books.” 

4.  As  regards  aboriginal  titles,  there  is  a  funda¬ 
mental  difference  between  territory  originally  acquired 
or  settled,  and  territory  acquired  from  Spain  by 
Treaty. 


“The  acquisition  of  the  Phillipines  was  not  like 
the  settlement  of  the  white  race  in  the  United 
States.  Whatever  consideration  may  have  been 
shown  to  the  North  American  Indians,  the  domi¬ 
nant  purpose  of  the  whites  in  America  was  to 
occupy  the  land.  It  is  obvious  that,  however 
stated,  the  reason  for  our  taking  over  the  Phil¬ 
lipines  was  different.  No  one,  we  suppose,  would 
deny  that,  so  far  as  consistent  with  paramount 
necessities,  our  first  object  in  the  internal  admin- 
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istration  of  the  Islands  is  to  do  justice  to  the 
natives,  not  to  exploit  their  country  for  private 
gain’^  (p.  458). 

i 

The  wording  of  the  treaty  of  Guadalupe  Hidalgo  and 
the  circumstances  of  the  case  show  that  the  same  argu¬ 
ments  apply  in  our  case  and  that  the  purchase  of 
Southern  Arizona  from  Spain  was  similar  in  purpose 
and  in  effect  on  title  to  the  purchase  of  the  Philippines 
from  Spain. 

5.  In  a  case  like  ours  “every  presumption  is  and 
ought  to  be  against  the  government “  and  “certainly 
in  a  case  like  this,  if  there  is  doubt  or  ambiguity  in 
the  Spanish  Law,  we  ought  to  give  the  applicant  the 
benefit  of  the  doubt”  (p.  460). 

It  appears  from  the  Century  Dictionary  that  the 
Igorots  are  much  less  civilized  than  the  Papagos,  and 
if  the  former  are  not  to  be  classed  with  the  wild  North 
American  Indians,  certainly  the  Papagos  can  not  be 
so  classed. 

“Igorrotes  1.  A  member  of  one  of  the  tribes, 
speaking  the  Igorrote  language,  including  the 
Igorrotes  proper,  the  Buriks  and  the  Busaos. 

2.  In  a  generalized  sense  a  member  of  one  of 
the  uncivilized  tribes  of  North  Luzon,  until  re¬ 
cently  known  as  head  hunters;  also  rarely  used 
to  designate  those  of  Central  Luzon  and  Min¬ 
danao. 

3.  In  local  Philippine  usage,  a  savage,  a  pagan 
native.” 

We  submit  that  the  Carino  case,  supra,  is  conclusive 
as  to  all  questions  of  native  title  which  arise  in  our 


case. 
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POINT  II. 

The  character  and  titles  of  the  Papagos  and  their 
Pueblos,  including  Santa  Rosa,  are  established  by  cer¬ 
tain  interesting  and  important  cases  in  the  New  Mexi¬ 
can  Territorial  courts,  which,  although  decided  with 
regard  to  New  Mexican  Pueblos,  apply  equally  to 
the  similar  Papago  Pueblos. 

We  take  the  liberty  of  quoting  rather  fully  from 
these  cases  because  of  their  weight  and  importance. 

United  States  v.  Lucero,  1.  N.  M.,  422. 

This  was  a  prosecution  for  a  violation  of  the  Non- 
Intercouse  Act  of  1834.  It  was  held  that  the  Pueblo 
Indians  of  New  Mexico  did  not  come  within  the  pro¬ 
visions  of  this  act  because  they  were  not  tribal  In¬ 
dians.  Their  characteristics,  history,  tenure  of  their 
lands  and  political  status  are  carefully  examined  by 
the  court  in  this  case.  In  the  course  of  its  opinion  the 
court  said: 


(p.  427).  “The  theory  promulgated  by  some,  and 
believed  by  many,  that  the  Spanish  adventurers 
found  the  Pueblo  Indians  of  New  Mexico  a  wild, 
savage  and  barbarous  race;  that  they  conquered 
them  and  reduced  them  to  subjection,  placed  them 
in  villages,  and  taught  them  the  arts  of  civilized 
life,  is  a  pure  and  unadulterated  fiction  and  con¬ 
tradicted  by  the  uniform  history  of  the  Spanish 
adventures  for  over  two  hundred  years.  They 
found  the  Pueblo  Indians,  on  their  advent  into 
New  Mexico,  a  peaceful,  quiet  and  industrious 
people,  residing  in  villages  for  their  protection 
against  the  wild  Indians,  and  living  by  the  culti¬ 
vation  of  the  soil.  Their  villages  are  described, 
their  locality  mentioned,  their  habits  and  pursuits 
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delineated,  and  we  learn  that  the  old  palace,  not 
one  hundred  feet  from  where  we  are  now  holding 
court,  was  built  upon  the  site  of  one  of  their 
ancient  towns.  That  the  Spanish  placed  them 
under  subjection,  treated  them  with  cruelty,  but 
planted  the  Catholic  religion  among  them,  and  an 
improved  civilization,  is  true ;  but  they  found  them 
civilized,  peaceful  and  kind,  and  on  that  account 
they  became  an  easy  victim  of  their  cupidity  and 
despotic  rule.  This  condition  of  domineering  on 
the  part  of  the  Spaniards  and  meek  obedience  on 
the  part  of  the  Pueblo  Indians  continued  until 
1670,  when  Pueblo  Indians  rebelled  against  their 
Spanish  masters  and  expelled  them  all  from  New 
Mexico.  It  was  not  until  1688  that  the  Spaniards 
obtained  sufficient  force  to  conquer,  subdue  and 
chastise  them.  At  the  date  of  1689,  and  within  a 
few  years  subsequent,  was  executed  to  the  vari¬ 
ous  Pueblos  of  New  Mexico  their  title  to  their 
lands.  The  Spaniards  acknowledged  their  title 
to  the  land  on  which  they  were  residing,  and  had 
resided,  time  whereof  the  memorv  of  man  runneth 
not  to  the  contrary,  and  a  written  agreement  was 
executed  and  delivered  to  them;  and  so  long  as 
the  Spanish  rule  was  continued  in  America  these 
titles  were  respected.  Upon  the  establishment  of 
the  independence  of  Mexico  from  old  Spain,  these 
titles  continued  to  be  respected,  and  the  govern¬ 
ment  of  the  United  States  in  the  treaty  of  Guada¬ 
lupe  Hidalgo  pledged  her  faith  as  a  nation  to 
maintain  and  respect  them.  When  the  Republic 
of  Mexico  was  compelled  by  the  chances  of  unsuc¬ 
cessful  war  to  part  with  a  portion  of  her  terri¬ 
tory  and  people,  she  threw  around  them  by  treaty 
all  the  safeguards  to  their  civil,  religious  and 
political  rights  arising  out  of  honor  among  men 

and  faith  among  nations. 

•  •  •  •  •  • 

(p.  429).  “Let  us  now  pass  to  the  consideration 
of  the  status  of  the  Indian  Pueblo  of  Cochiti  and 
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its  people  as  to  the  Republic  of  Mexico,  and  the 
title  by  which  they  held  their  land  at  the  date  of 
said  treaty  in  1848,  when  they  passed  out  of  the 
sovereignty  of  the  Republic  of  Mexico,  and  came 
under  the  sovereignty  of  the  United  States.  Were 
the  Pueblo  Indians  of  New  Mexico,  at  the  date  of 
the  treaty  of  Guadalupe  Hidalgo,  citizens  of  the 
Republic  of  Mexico,  and  as  such  entitled  to  all  the 
protection  and  benefit  of  all  articles  in  said  treaty, 

made  for  the  protection  of  the  Mexicans? 

•  •  .  •  •  •  • 

(p.  430).  “The  Indians,  as  they  were  called,  of 
Mexico,  on  account  of  their  numbers,  their  cour¬ 
age,  their  patriotism,  rendered  easy  the  over¬ 
throw  of  the  unjust,  arbitrary  and  partial  rule  of 
the  viceroys  of  Spain,  and  they  established  upon 
its  ruins  the  empire  of  Iturbide,  their  successful 
leader.  The  Spanish  scholar  will  not  fail  to  re¬ 
member  that  when  Spanish  law  books  and  Span¬ 
ish  legislators  speak  of  Indians  they  mean  that 
civilized  race  of  people  who  live  in  towns  and 
cultivate  the  soil,  and  are  often  mentioned  as 
Naturales  and  Pueblos,  natives  of  the  towns,  and 
as  Indios  del  pueblos,  Indians  of  the  towns;  and 
for  the  other  distinct  and  separate  class  of  In¬ 
dians  whose  daily  occupation  was  war,  robbery 
and  theft  carried  on  against  the  Pueblo  Indians, 
as  well  as  the  Spaniards,  the  term  savages  (sal¬ 
vages)  or  barbarous  Indians  (Indos  barbaros) 

was  the  expression  used. 

*  •  •  *  *  • 

(p.  431).  “When  the  term  Indian  is  used  in 
our  acts  of  Congress  it  means  that  savage  and 
roaming  race  of  red  men  given  to  war  and  the 
chase  for  a  living,  and  wholly  ignorant  of  the 
pursuits  of  civilized  man,  for  the  simple  reason 
that  when  those  laws  had  been  enacted,  no  such 
class  of  Indians  as  the  Pueblo  Indians  of  New 
Mexico  existed  within  the  existing  limits  of  the 
United  States. 
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“Neither  the  Spanish  crown,  its  viceroys  in  the 
ne\v  world,  nor  the  Mexican  Republic  ever  legis¬ 
lated  for  the  savage  class  of  Indians. 

•  •  •  •  *  • 

(p.  432).  “It  will  thus  be  seen  that  the  Indian 
race  of  Mexico,  and  that  portion,  and  a  vast  por¬ 
tion,  of  the  inhabitants  to  whom  that  term  was 
properly  applicable,  were  recognized  as  citizens 
of  the  Republic  of  Mexico,  in  all  her  plans  of  gov¬ 
ernment  and  acts  of  solemn  obligation  putting  into 

practical  operation  that  plan. 

•  •  •  •  •  • 

(p.  434).  “The  Pueblo  Indians  of  New  Mexico 
thus  being,  at  the  date  of  the  treaty  of  Guadalupe 
Hidalgo,  Mexican  citizens,  they  were,  by  the  sixth 
article  of  that  treaty,  made  citizens  of  the  United 
States,  in  [as  much  as  not  one  of  them  elected  ‘to 
retain  title  and  rights  of  Mexican  citizens,  but 
acquired  under  that  treaty  those  of  citizens  of  the 
United  States.’ 

•  •  •  •  •  * 

“The  ti^le  of  the  Pueblo  of  Cochiti  was  founded 
in  first  discovery  and  occupancy,  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary. 
The  Pueblo  of  Cochiti  needed  nothing  from  the 
King  of  Spain  or  his  viceroys,  nothing  from  the 
Republic  of  Mexico  or  the  treaty  of  Guadalupe 
Hidalgo,  or  acts  of  the  American  Congress,  to 
add  to  the'  validity  of  a  title  to  land  occupied  and 
cultivated  for  three  hundred  years.  *  *  *  It 

has  been  repeatedly  decided  by  the  Supreme  Court 
that  a  perfect  title  under  the  laws  of  Spain  at 
the  time  of  the  change  of  sovereignty  needed  no 
sanction  from  the  legislative  or  judicial  depart¬ 
ments  of  the  country.  See  United  States  v.  Wig¬ 
gins,  14  Pet.,  334;  United  States  v.  Kingsley,  12 
id.,  476;  Chouteau  v.  Eckhart,  2  How.,  348. 

“The  right  of  property  in  the  Pueblo  of  Cochiti 
to  the  lands  granted  to  them  in  1689  was  not  af¬ 
fected  in  any  manner  by  the  change  of  sover- 
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eignty,  as  has  been  repeatedly  settled  by  the 
Supreme  Court,  in  United  States  v.  Percheman, 
7  Pet.,  51;  American  Insurance  Company  v.  Can¬ 
ter,  1  Id.,  511 ;  Strother  v.  Lucas,  12  Id.,  410. 

“It  will  be  thus  seen  that  the  title  of  Cochiti 
was  a  perfect  title,  capable  of  being  asserted  in 
any  court.” 

United  States  v.  Valera,  1  N.  M.,  593. 

This  was  a  suit  for  a  penalty  under  the  Non-Inter¬ 
course  Act  of  1834.  The  Court  determined  that  the 
legislation  directed  against  settling  on  Indian  lands 
did  not  apply  to  the  Pueblo  Indians.  The  Court  said 
(p.  598) ; 

“Pueblo,  as  defined  in  the  Spanish  language, 
signifies  inhabited  town  or  village,  and  in  the 
plural  is  used  to  designate  either  towns  or  the 
inhabitants  of  to^v^ls.  As  applied  to  these  Indian 
communities  it  is  significantly  descriptive  of  a 
race  and  their  habitations,  which  plainly  dis¬ 
tinguishes  them  from  the  nomadic  tribes  in  their 
habits;  as  thus  applied  it  has  a  popular  and  well 
defined  signification  in  New  Mexico.  In  constru¬ 
ing  the  language  of  the  declaration,  is  it  not 
proper  to  apply  that  signification? 

“It  is  claimed  that  the  term  ‘Indian  tribe,’  with¬ 
out  other  qualifying  words,  in  its  ordinary  accep¬ 
tation,  signifies  a  tribe  between  whom  and  the  gen¬ 
eral  government  subsist  all  the  relations  I  have 
pointed  out,  which  exists  between  the  govern¬ 
ment  and  the  tribes  occupying  what  in  the  statute 
is  technically  designated  as  ‘Indian  country.’ 
Would  it  not  be  just  as  consistent  to  claim  that  a 
Pueblo  tribe  of  Indians  of  a  Pueblo,  in  the  or¬ 
dinary  acceptation  of  that  phrase,  sig^iifies  a  com¬ 
munity  living  in  permanent  habitations,  constitut¬ 
ing  a  town,  subsisting  by  their  own  industry  in 
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the  cultivation  of  the  soil  and  other  branches  of 
husbandry,  and  carrying  on  trade  and  general 
intercourse  with  the  people  of  the  territory,  pre¬ 
cisely  as  do  the  inhabitants  of  any  Spanish  or 
Mexican  town!  These  are  certainly  among  the 
distinguishing  characteristics  of  Pueblos  as  com¬ 
monly  understood  among  the  people  of  New 
Mexico.  To  communities  with  habits  such  as 
these,  of  long  standing,  I  apprehend  the  courts 
would  meet  Avitli  grave  embarrassments  in  at¬ 
tempting  to  apply  the  penal  non-intercourse  laws 
of  the  United  States,  in  like  manner  as  to  nomadic 
tribes  of  the  ‘Indian  country.’  ” 

The  judgment  in  this  case  was  affirmed  in  United 
States  V.  Joseph,  94  U.  S.,  614,  618,  where  the  court 
said: 


“Turning  our  attention  to  the  tenure  by  which 
these  communities  hold  the  land  on  which  the  set¬ 
tlement  of  defendant  was  made,  we  find  that  it  is 
whollv  different  from  that  of  the  Indian  tribes  to 
whom  the  act  of  Congress  applies.  The  United 
States  have  not  recognized  in  these  latter  any 
other  than  a  passing  title  with  right  of  use  until 
by  treaty  or  otherwise  that  right  is  extinguished. 
And  the  ultimate  title  has  been  always  held  to  be 
in  the  United  States,  with  no  right  in  the  Indians 
to  transfer  it,  or  even  their  possession,  without 
consent  of  the  government.  *  *  *  It  is  this 

fixed  claim  of  cominion  which  lies  at  the  founda¬ 
tion  of  the  act  forbidding  the  white  man  to  make 
a  settlement  on  the  lands  occupied  by  an  Indian 
tribe.  •  •  •  The  pueblo  Indians,  on  the  con¬ 

trary,  hold  their  lands  by  a  right  superior  to  that 
of  tile  United  States.  Their  title  dates  back  to 
grants  made  by  the  government  of  Spain  before 
the  Mexican  revolution,  a  title  wdiich  was  fully 
recognized  by  the  Mexican  government,  and  pro- 
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tected  by  it  in  the  treaty  of  Guadalupe  Hidalgo, 
by  which  this  country  and  the  allegiance  of  its 
inhabitants  were  transferred  to  the  United 
States.’’ 

The  Territory  of  New  Mexico  v.  Delinquent  Tax¬ 
payers,  12  New  Mexico,  139.  In  this  case  the  question 
of  the  taxability  of  the  Pueblo  Indians  in  New  Mexico 
was  before  the  Court.  The  Court  determined  that  the 
Pueblo  Indians  were  citizens  of  the  United  States, 
held  title  to  their  lands  with  full  power  of  alienation, 
and  that  the  lands  of  the  Indian  Pueblos  in  New  Mex¬ 
ico  are  taxable.  The  Court  said: 

“The  single  question  presented  by  this  record 
is  as  to  whether  the  lands  of  the  Pueblo  Indians 
are  taxable. 

“It  would  be  an  inviting  task  to  trace  the  his¬ 
tory  of  these  people  since  the  advent  of  the  Span¬ 
ish  conquerors;  but,  as  this  Court  has,  in  a  very 
interesting  opinion,  dealt  with  this  subject,  we 
content  ourselves  with  reference  thereto.  U.  S. 
V.  Lucero,  1  N.  Mex.  422. 

“They  were  found  a  peaceful,  industrious  and 
civilized  people,  living  in  to\vTis  (pueblos)  and 
followed  agricultural  and  pastoral  pursuits.  In 
1689,  and  within  a  few  years  subsequent,  the 
Spanish  government  granted  them  their  lands. 
So  long  as  they  remained  under  the  Spanish  rule 
certain  restrictions  were  placed  upon  the  aliena¬ 
tion  of  their  property.  Hall’s  Mexican  Law,  Sec. 
169.  They  seem  to  have  been  considered  by  the 
Spanish  as  wards  of  the  government  and  entitled 
to  special  privileges  and  protection. 

“But  a  complete  change  took  place  in  the  status 
of  these  people  when  Mexico  threw  off  the  Span¬ 
ish  yoke.  Among  those  engaged  in  that  struggle 
for  independence,  this  Aztec  race  far  outnum- 
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bered  the  Mexicans  and  its  success  was  due  in  a 
large  meas|ure  to  their  efforts.  It  was  but  natural 
and  fitting  that  in  the  formation  of  the  new  gov¬ 
ernment  they  should  take  a  prominent,  if  not  a 
leading  part,  and  that  they  should  be  placed  upon 
an  equal  footing  as  to  all  civil  and  political  rights. 
And  so  we  find  that  the  revolutionary  govern¬ 
ment  of  Mexico,  February  24,  1821,  a  short  time 
before  the  subversion  of  Spanish  power,  adopted 
what  is  known  as  ‘The  Plan  of  Iguala’  (Iguala 
was  the  place  of  the  revolutionary  army  headquar¬ 


ters),  in  \\ 
habitants 


liicli  it  is  declared  that:  ‘All  the  in- 
of  New  Spain,  without  distinction. 


whether  Europeans,  Africans  or  Indians,  are 


citizens  of 
ployed  in 
virtues;’  i 


this  monarchy,  with  the  right  to  be  em- 
|any  post,  according  to  their  merit  and 
nd  that:  ‘The  person  and  property  of 
every  citizen  will  be  respected  and  protected  by 
the  goveri^ment.’  1  Ordenes  y  Decretors,  by  Gal¬ 
vin,  page  8;  U.  S.  v.  Kitehie,  17  How.  (U.  S.),  524, 
538;  U.  Sj  V.  Lucero,  supra. 

“The  same  principles  were  reaffirmed  in  the 
Treaty  of  jCordova,  of  August  24,  1821.  1  Ordens 
y  Decretof>,  by  Galvin,  page  G,  and  in  the  Declara¬ 
tion  of  Independence  of  October  G,  1821.  Id., 
page  8.  I 


“We  had  then,  at  the  date  of  the  Treaty  of 
Guadalupe  Hidalgo,  whereby  we  acquire  this  ter¬ 
ritory,  a  people  possessed  of  all  the  powers,  privi¬ 
leges  and  immunities  of  any  other  citizens  of 
Mexico,  and  they  came  to  us  so  endowed  as  much 
as  anv  other  class  of  citizens.  This,  necessarilv, 
and  independent  of  the  provisions  of  the  Treaty 
of  Guadalupe  Hidalgo,  which  so  carefully  guards 
the  civil  rights  of  all  Mexican  citizens  within  the 
ceded  territory,  carried  with  it  the  right  to  take, 

hold  and  dispose  of  their  property. 

•  •  •  •  #  * 
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“The  Supreme  Court  of  the  United  States  in 
United  States  v.  Joseph,  94  U.  S.,  618,  in  passing 
upon  the  nature  of  the  title  of  these  Indians,  says : 

“  ‘The  Pueblo  Indians,  on  the  contrary,  hold 
their  lands  by  right  superior  to  the  United  States. 
Their  title  dates  back  to  grants  made  by  the  gov¬ 
ernment  of  Spain  before  the  Mexican  revolution 
— a  title  which  was  fully  recognized  by  the  Mexi¬ 
can  government,  and  protected  by  it  in  the  Treaty 
of  Guadalupe  Hidalgo,  by  which  this  country  and 
the  allegiance  of  the  inhabitants  were  transferred 

to  the  United  States.’ 

*  •  •  *  *  « 

“It  is  a  matter  of  history,  gathered  by  the 
writer  from  conversations  with  early  residents 
of  the  country,  that  these  people  were,  after  the 
Treaty  of  Guadalupe  Hidalgo  and  down  to  the 
organization  of  the  territory,  and  perhaps  down 
to  the  act  of  1854,  supra,  regarded  by  the  people 
as  citizens,  and  as  possessed  of  all  the  rights  of 
the  same.  They  are  reported  to  have  partici¬ 
pated  in  elections,  and  held  office  in  Pena  Blanca 
and  other  places  in  the  territory.  They  sat  as 
grand  and  petit  jurors  in  the  same  country  of 
Bernalillo,  while  Judge  H.  S.  Johnson  presided 
over  the  same,  at  one  term  of  court  at  least. 

“We  conclude,  therefore,  that  the  Pueblo  In¬ 
dians  of  New  Mexico  are  citizens  of  New  Mexico 
and  of  the  United  States,  hold  their  lands  with 
full  power  of  alienation,  and  are,  as  such,  subject 
to  taxation.” 


POINT  m 

The  Pueblo  Indians  were  citizens  of  Mexico  at  the 
time  of  the  cession,  and  having  elected  to  remain  in 
the  United  States,  they  are  now,  under  the  treaty,  citi¬ 
zens  of  the  United  States. 

That  all  Indians  were  made  full  citizens  of  Mexico 
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after  the  separation  from  Spain  is  beyond  question. 

Plan  of  Iguala  (“Mexico/’  by  Brantz  Mayer,  former 
Secretary  of  the  Legation  to  Mexico,  1854,  p.  128.) 

ARTICLE  XI 

“All  the  inhabitants  are  citizens  and  equal  and 
the  door  of  advancement  is  open  to  virtue  and 
merit.” 

The  first  Mexican  Congress  which  adopted  the  Plan 
of  Iguala  passed  the  following  statute  on  February  24, 
1822  (Decrees  and  Orders  of  the  first  ^lexican  Con¬ 
gress)  : 


“The  sovereign  Congress  decrees  the  equality 
of  civil  rights  to  all  the  free  inhabitants  of  the 
empire,  whatever  may  be  their  origin,  in  the  four 
quarters  of  the  earth.” 

The  ^lexical!  decree  of  ^lay  18,  1847  (Reynold’s 
Spanish  and  Mexican  Land  Laws,  282),  as  to  consti¬ 
tutional  reformation,  provided: 

ARTICLE  I. 

“Everv  Mexican  bv  birth  or  naturalization  who 
has  attained  the  age  of  twenty  years,  who  has  an 
honest  means  of  living  and  who  has  not  been 
sentenced  in  legal  prosecution  to  any  infamous 
penalty  is  a  citizen  of  the  United  States  of 
Mexico.”  < 

U.  S.  V.  Ritchie,  17  How.,  525,  541,  held  that  the  In¬ 
dians  were  Mexican  citizen*  at  the  time  of  the  Gadsden 
Purchase. 
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These  solemn  declarations  of  the  political 
power  of  the  (Mexican)  government  had  the  ef¬ 
fect,  necessarily,  to  invest  the  Indians  with  the 
privileges  of  citizenship  as  elTectually  as  had  the 
Declaration  of  Independence  of  the  United  States 
of  1776  to  invest  all  those  persons  with  these 
privileges  residing  in  the  country  at  the  time, 
and  who  adhered  to  the  interests  of  the  colonies. 

“The  plan  of  Iguala,  adopted  by  the  revolution¬ 
ary  government  of  Mexico,  in  1821,  and  all  the 
successive  public  documents  and  decrees  of  that 
country,  recognized  an  equality  amongst  all  the 
inhabitants,  whether  Europeans,  Africans,  or 
Indians;  and  the  decree  of  1824,  providing  for 
colonization,  recognized  the  citizenship  of  the 
Indians,  and  the  right  to  hold  land.’’  (Head 
Note.) 

U.  S.  V.  Joseph,  94  U.  S.,  614,  held  that  the  Pueblo 
Indians  had  from  the  Mexican  government  full  recog¬ 
nition  “of  all  their  civil  rights,  including  that  of  vot¬ 
ing  and  holding  office.” 

The  treaty  provisions  quoted  above  prove  that  all 
^Mexican  citizens  who  elected  to  stay  in  the  United 
States  should  become  American  citizens,  and  it  must 
accordingly  be  that  the  Papago  Indians  are  now  Amer¬ 
ican  citizens — and  the  following  case  is  authority  for 
that  proposition,  for  although  decided  with  reference 
to  New  Mexican  Pueblo  Indians,  there  can  be  no  dis¬ 
tinction. 

U.  S.  V.  Lucero  (on  appeal  to  the  Supreme  Court 
of  New  Mexico),  1  N.  M.,  422,  425. 

POINT  IV 

The  Papagos  are  different  in  every  respect  from  the 
North  American  tribes  and  similar  to  the  civilized 
North  American  Pueblo  Indians. 
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The  Government’s  argument  is  based  on  the  propo¬ 
sition  that  the  Papagos  are  like  the  North  American 
Indians,  and  that  the  law  can  recognize  no  distinc¬ 
tion.  But  the  difference  is  fundamental  and  has  been 
and  must  be  recognized  by  the  Court. 


PAPAGO  PUEBLO 
INDIANS 


NORTH  AMERICAN 
TRIBAL  INDIANS 


Living  by  agriculture  and 
cattle  raising,  seden¬ 
tary  and  permanent 
within  permanent  vil¬ 
lage  boundaries. 

Peaceful,  Industrious, 
frugal  and  moral. 

Loyal  to  Spanish  govern¬ 
ment  and  law-abiding. 

Civilized. 

Living  ill  01‘ganized  and 
permanent  villages  with 
annual  elections  and 
local  village  name. 

Living  in  permanent,  sub¬ 
stantial  Houses  with 
valuable  improvements, 
including  deep  wells 
made  by  themselves. 

Mixing  and  tfadiiig  freely 
with  white|^. 

Self-governed  under  local 
laws. 

Claiming  and  exercising 
rights  of  ownership 
over  real  property,  by 
cultivating,  improving 
and  using  for  pasturage 
within  certain  and  per¬ 
manent  boundaries. 


Roving  within  extensive 
national  boundaries. 


Warlike,  lazy,  cruel  and 
blood-thirsty. 

Hostile,  treacherous  and 
unloyal. 

Uncivilized. 

Living  in  loose,  wandering 
and  shifting  tribes,  with 
no  name  except  for  the 
tribe  or  nation. 

Living  in  tents. 


Living  in  isolation. 

Incapable  of  self-gov’ern- 
ment. 

Making  no  use  of  real 
property  except  for 
hunting. 
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E  X  c  1 11  s  i  vely  occupying 
real  property  so  as  to 
establish  title  by  pre¬ 
scription. 

Holding  title  to  real  prop¬ 
erty  by  decree  or  grant 
of  Spanish  goyernment, 
preseryation  by  treaty 
and  paramount  to  title 
of  United  States. 

Haying  the  power  to  con- 
yey  good  title  as  repeat¬ 
edly  held  by  our  courts. 

Protected  in  personal 
property  and  political 
rights  by  the  Mexican 
treaties. 

Called  by  the  Spaniards 
‘‘indios  de  pueblo.” 


Not  occupying  real  prop¬ 
erty  in  a  legal  sense. 

Holding  no  title  or  right 
of  occupancy  from  any 
goyernment,  but  only 
im-memorial  occupancy 
subject  to  whites’  rights 
of  discoyerv  and  con- 
quest. 

Haying  no  power  what¬ 
ever  to  convey  good 
title  as  is  held  bv  our 
courts. 

Entirely  unprotected  by 
Mexican  treaties. 

Called  by  the  Spaniards 
‘‘indios  barbaros.” 


The  local  statutes  have  recognized  the  distinction 
as  they  must.  The  territorial  statute  of  New  Mexico 
of  January  10,  1853  (Pamphlet,  p.  29),  prohibited  sell¬ 
ing  of  liquor  to  Indians,  but  provided  that  ‘‘Pueblo 
Indians  living  among  us  are  not  included  in  the  word 
‘Indians,’  and  the  New  Mexican  law  of  July  12,  1851, 
provided  for  the  enforcement  of  the  United  States 
Non-intercourse  Laws  with  ‘savage  Indian  tribes,’ 
The  Arizona  territorial  statute  of  December  15,  1868, 
prohibited  selling  arms  to  Indians,  but  provided  that 
the  act  should  not  apply  to  Pimas,  Maricopas,  Papagos 
and  tame  Apaches.” 

The  usage  at  the  time  classed  the  Papagos  together 
with  the  New  Mexican  pueblos  as  Pueblo  Indians. 

These  distinctions  are  recognized  by  the  cases. 
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Under  “Point  III’’  above,  quoted  from  the  New  Mexi¬ 
can  territorial  decisions  showing  the  broad  distinc¬ 
tion  between  PuOblo  Indians  and  the  wild  Indians,  and 
these  distinctioifs  were  recognized  by  the  Supreme 

Court  in  ’ 

» 

I 

U.  S.  V.  Joseph,  94  U.  S.  614, 

which  shows  the  peaceful  and  civilized  character  of  the 
Pueblos  and  says  that  in  1834  “there  was  no  such  In¬ 
dians  as  these  in  the  United  States  unless  it  be  one  or 
two  reservations  or  tribes  such  as  the  Senecas  or 
Oneidas  of  New  York.” 

“When  it  became  necessarv  to  extend  the  laws 

ft 

regulating  intercourse  with  the  Indians  over  our 
new  acquisitions  from  Mexico,  there  was  ample 
room  for  the  exercise  of  those  laws  among  the 
nomadic  Apaches,  whose  incapacity  for  self- 
government  recpiired  both  for  themselves  and 
for  the  citizens  of  the  country  this  guardian  care 
of  the  general  government. 

“The  Pueblo  Indians,  if  indeed  thev  can  be 
called  Indians,  had  nothing  in  common  with  this 
class.  The  degree  of  civilization  which  they  had 
attained  centuries  before,  their  willing  submission 
to  all  the  laws  of  the  Mexican  government,  the 
full  recognition  by  that  government  of  all  their 
civil  rights,  including  that  of  voting  and  holding 
office,  and  their  absorption  into  the  general  mass 
of  the  population  (except  that  they  held  their 
lands  in  common),  all  forbid  the  idea  that  thev 

ft- 

should  be  classed  with  the  Indian  tribes  for  whom 
the  intercourse  acts  were  made,  or  that  in  the 
intent  of  the  act  of  1851  its  provisions  were  ap¬ 
plicable  to  them.  The  tribes  for  whom  the  act 
of  1834  was  made  were  those  semi-independent 
tribes  whom  our  government  has  always  recog- 
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nized  as  exempt  from  our  laws,  whether  witliin  or 
without  the  limits  of  an  organized  State  or  Ter¬ 
ritory,  and  in  regard  to  their  domestic  govern¬ 
ment,  left  to  their  own  rules  and  traditions;  in 
whom  we  have  recognized  the  capacity  to  make 
treaties,  and  with  whom  the  governments,  state 
and  national,  deal,  with  a  few  exceptions  only,  in 
their  national  or  tribal  character,  and  not  as  in¬ 
dividuals. 

‘‘Turning  our  attention  to  the  tenure  by  which 
these  communities  hold  the  land  on  which  the 
settlement  of  defendant  was  made,  we  find  that 
it  is  whollv  different  from  that  of  the  Indian  tribes 
to  whom  the  Act  of  Congress  applies.  The  United 
States  have  not  recognized  in  these  latter  any 
other  than  a  passing  title  with  right  of  use,  until 
by  treaty  or  otherwise  that  right  is  extinguished. 
And  in  the  United  States,  with  no  right  in  the 
Indians  to  transfer  it,  or  even  their  possession, 
without  consent  of  the  government. 

“It  is  this  fixed  claim  of  cominion  which  lies 
at  the  foundation  of  the  act  forbidding  the  white 
man  to  make  a  settlement  on  the  lands  occupied 
by  an  Indian  tribe. 

“The  Pueblo  Indians,  on  the  contrary  hold 
their  lands  by  a  right  superior  to  that  of  the 
United  States.  Their  title  dates  back  to  grants 
made  by  the  government  of  Spain  before  the 
Mexican  revolution — a  title  which  was  fully  recog¬ 
nized  by  the  Mexican  government,  and  protected 
by  it  in  the  treaty  of  Guadalupe  Hidalgo,  by  which 
this  country  and  the  allegiance  of  its  inhabitants 
were  transferred  to  the  United  States.” 

Our  adversaries  attempt  to  weaken  the  force  of  the 
Joseph  case,  but  this  is  impossible.  That  case  was  a 
decision  which  was  based  upon  the  fundamental  dif¬ 
ference  between  Pueblo  Indians  and  the  Northern 
tribal  Indians  and  although  the  statute  under  consid- 
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case  this  co 
rogardinji:  1 


eration  is  nit  now  in  question,  nevertheless  the  same 
differences  which  determined  the  construction  and 
application  uf  that  statute  are  vitally  important  in 
this  case,  'fhe  Sandoval  case  (231  U.  S.  28)  is  in  no 
way  inconsistent  with  either  the  decision  or  the  lan¬ 
guage  of  tlje  Joseph  case,  except  that  in  the  latter 
irt  considers  that  some  of  the  statements 
ueblo  Indians  in  the  Joseph  case  are  at 
variance  with  later  data — and  even  as  to  that  it  is 
apparent  thht  the  attorney  for  Sandoval  did  not  at¬ 
tempt  to  put  before  the  court  fully  the  character  of 
the  Indians,  leaving  the  court  to  the  one-sided  view 
given  by  the  quotations  read  by  the  government.  The 
case  came  up  on  demurrer  so  that  there  was  no  testi¬ 
mony  regarding  their  character. 

Moreover  the  Sandoval  case  itself  shows  that  there 
are  broad  and  important  distinctions  between  the 
Pueblo  Indians  and  tribal  Indians;  and  indeed  many 
of  the  differences  above  stated  are  fully  justified  by 
the  Sandoval  case. 

That  case  was  regarding  the  extent  of  police  ])ower 
over  pueblos  and  the  court  founded  its  decision  very 
largely  upon  the  theory  that  long  continued  executive 
and  congressional  action  justified  the  police  power; 
there  is  no  such  congressional  or  executive  action  with 


regard  to  Santa  Rosa. 

Jaeger  v.  U.  S.  &  The  Yuma  Indians,  29  Court  of 
Claims,  172,  is  another  case  decided  upon  the  distinc¬ 
tion  between  the  tribal  Indians  and  Indians  like  the 


New  Mexican  Pueblos;  under  the  Depredation  Statute 
the  plaintiff  tried  to  get  compensation  for  damages 
caused  by  the  Yumas  and  because  of  the  character  of 
the  Yumas,  being  the  same  as  the  New  Mexican  Pueb¬ 
los,  it  was  held  that  the  statute  did  not  apply  to  the 
Yumas. 
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POINT  V. 

THE  PLAINTIFF’S  TITLE  IS  COMPLETE 
AND  PROTECTED  BY  THE  GADSDEN  TREATY 
NOTWITHSTANDING  PARAGRAPH  VI  OF 
THAT  TREATY. 

The  Treaty  says: 

I 

“Nor  will  any  grants  made  previously  be  re¬ 
spected  or  be  considered  obligatory  which  have 
not  been  located  and  duly  recorded  in  the  archives 
of  Mexico.” 

(a)  The  village  titles  were  complete  and  perfect 
without  grant  or  record. 

Pallares  Legislacion  Federal  Complementaria 
del  Derecho  Civil  Mexicano  (Mexico,  1897),  con¬ 
ceded  by  the  government’s  witness  to  be  a  book 
of  authority  so  far  as  Pallares  Commentary  is 
concerned,  says  at  pages  XXVI  and  XXVII  of 
the  commentary: 

“It  has  been  believed  by  companies  marking 
out  lands  that  the  possession  of  the  Indians  needed 
concrete  written  titles,  derived  from  the  Crown, 
to  justify  rights  thereto;  but  the  truth  is  that 
these  Pueblos  had  older  and  more  sacred  titles. 
Long  before  the  conquest  the  Pueblos  de  Indios 
existed,  possessing  in  common  the  lands  which 
they  cultivated,  returning  to  their  Monarch  cer¬ 
tain  services  and  dues.  This  property  increased 
so  that  everything  which  was  conceded  to  the 
Pueblos  according  to  the  laws  of  the  Indies, 
whether  founded  theretofore  or  reduced,  was  con¬ 
firmed  by  everything  which  existed  in  the  Code  so 
many  times  cited.  And  for  this  reason  a  famous 
jurisconsult,  to  whom  I  owe  especial  recognition 
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for  scientific  assistance,  Lie.  Prisciliano  Diaz  (Jon- 
zales,  stated  in  a  learned  w(»rk  published  in  ‘El 
XacionaP  on  November  17,  1885,  the  following: 


‘From  that  time  on  there  was  private  prop¬ 
erty  for  the  Indians.  No  formal  titles  were 
issued  to  them;  the  Judge-commissary  looked 
over  the  lands,  and  if  they  were  possessed  by 
Indians,  which  he  determined  bv  verbal  evi- 
deuce,  and  summarily,  he  left  as  their  property; 
the  fact  being  noted  in  the  report  which  the 
commissary  made  to  the  (lovernment.  This  ap- 
])ears  in  Law  18,  Title  1‘2  of  the  K.  de  Indias, 
and  we  can  be  sure  of  the  practical  observance 
of  the  law  bv  the  instruction  of  the  Vicerov  of 
Peru,  Juan  (larcia  de  Mendoza,  which  escalona, 
inserted  in  his  “Gazofllacio,’’  Book  II,  Part 
2a,  Fhap.  18,  pp.  212  and  21J,  and  by  the  ])ro- 
visions  in  Art.  2  of  the  Koval  Cedilla  of  Oct. 
15,  1774.  Since  the  Indians  had  no  titles  nor 
any  evidence  of  their  property  other  than  ])os- 
session  verballv  recognized  bv  the  commis- 
saries,  they  could  not  demand  a  title  issued  by 
the  Sjiaiiish  authorities.’  ” 


(b)  If  it  were  a  (piestion  of  grant,  it  is  “located”; 
the  village  is  and  immemorially  has  been  in  possession 
of  the  ground. 

(c)  Even  if  its  title  could  be  “recorded  in  the  ar- 
chives  of  Mexico”  (whicli  we  do  not  believe)  the  re¬ 
cording  will  be  conclusively  presumed  from  jiosses- 
sion. 

Vuited  States  v.  Peudclt,  185  U.  S.  189. 
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POINT  VI. 


THE  PLAINTIFF’S  TITLE  IS  NOT  AFFECTED 


BY  THE  OLD  RULE  REGARDING  GRANTS 
WITH  VAGUE  BOUNDARIES  NOT  SURVEYED 


AND  PATENTED. 


(a)  Ours  is  no  question  of  a  grant. 

(b)  The  rule  does  not  apply  “if  location  had  been 
made  and  there  were  facts  enough  to  nail  it  to  the 
ground  and  determine  its  true  boundaries.” 


Ely  case,  171  U.  S.  220. 

Arivaca  v.  United  Siates,  184  U.  S.  649,  653. 

(c)  In  any  event  claims  or  grants  derived  from  any 
foreign  country  or  government  are  taking  out  of  the 
rule  by  the  statute  which  says  that  no  such  grant 
shall  “be  deemed  incomplete  for  the  want  of  a  survey 
or  patent  when  the  land  granted  may  be  ascertained 
without  a  survey  or  patent.” 

12  U.  S.  Statutes  at  Large,  410  (Chap.  90  of  Laws 
of  1869). 


(d)  That  this  rule  has  no  application  to  titles  based 
on  prescription  or  immemorial  possession  as  shown  in 

Carina  v.  Phillipine  Government ,  212  U.  S.  449. 
Beads  v.  Franza,  215  U.  S.  16. 
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GROUP  B. 

POINT  VII. 

THE  HUNTER-MARTIN  CONTRACTS  ARE 
NOT  MATERIAL  TO  THE  ISSUES. 

When  this  suit  was  filed,  a  motion  to  dismiss  was 
sustained  by  the  trial  court.  An  appeal  was  taken 
to  the  Court  of  Appeals,  and  from  there  to  the  Su¬ 
preme  Court  of  the  United  States,  which  ordered  that 
the  trial  court  overrule  the  motion  to  dismiss.  When 
the  mandate  reached  the  court  of  the  first  instance 
that  court  overruled  the  motion  to  dismiss  and  al¬ 
lowed  another  motion  to  be  filed,  which  motion  had 
for  its  grounds  allegations  that  the  attorneys  had  no 
authority  to  represent  the  plaintiff,  and,  while  the 
second  motion  to  dismiss  was  overruled,  the  trial  court, 
in  fact,  considered  it  almost  to  the  exclusion  of  any¬ 
thing  else  in  the  case.  (Rec.  pp.  90-100.)  That  court 
dismissed  the  bill  of  complaint  “upon  the  merits.’’ 

Certain  of  the  assignments  of  error  are  based  upon 
the  presumption  that  the  court  considered  some  of  the 
things  that  entered  into  the  motion  to  dismiss  in 
reaching  his  conclusion  to  dismiss  the  bill  upon  the 
merits.  These  assignments  of  error  are  numbered  as 
follows:  7,  8,  9,  10,  14,  15,  16,  17, 19,  20,  21  and  23,  and, 
in  substance,  allege  errors  of  the  court  in  holding: 
That  the  ultimate  object  of  this  suit  was  to  partition 
the  community  land;  that  the  language  of  the  com¬ 
plaint  and  certain  contracts  that  these  lands  “be  seg¬ 
regated  from:  the  public  domain”  were  admissions  by 
plaintiff  that  they  belonged  to  the  United  States;  that 
because  of  a  contract  not  in  issue  between  men  named 
Hunter  and  Martin,  plaintiff  was  not  entitled  to  the 
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relief  prayed  for  in  the  complaint;  that  plaintiff  had 
no  power  to  employ  an  attorney;  that  the  court  ad¬ 
mitted  in  evidence  copies  of  the  contract  between 
Hunter  and  Martin  dated  March  17,  1911,  and  May 
17,  1911. 

If  the  trial  court  considered  that  the  question  of  the 
authority  of  the  attorneys  to  represent  the  Pueblo  of 
Santa  Kosa,  which  was  attempted  to  be  raised  again 
in  J Paragraph  5  of  defendant’s  answer  (Rec.  p.  23), 
the  court  was  in  error  upon  this.  C,  J.  635;  Gage  v. 
Mell,  124  Fed.  371;  Bonnifield  v.  Thorp,  71  Fed.  924. 

The  object  of  this  suit  is  not  the  partition  of  the 
land  sued  for.  It  is  to  enjoin  the  administrative  ofl&- 
cers  of  the  United  States  from  treating  this  land  as 
part  of  the  public  domain.  There  was  nothing  in  issue 
in  this  case  but  this.  That  is  the  law  of  the  case.  The 
Supreme  Court  (249  U.  S.  110),  in  answering  a  similar 
question,  said : 

“Besides,  the  Indians  are  not  here  seeking  to 
establish  any  power  or  capacity  in  themselves  to 
dispose  of  the  land,  but  only  to  prevent  a  threat¬ 
ened  disposal  by  administrative  officers  in  disre¬ 
gard  of  their  full  ownership.” 

It  is  true  that,  simultaneously  with  the  filing  of  the 
answer  in  this  case,  defendant  filed  another  motion  to 
dismiss,  and,  therefore,  filled  the  record  with  testi¬ 
mony  that  was  pertinent  and  relevant  to  only  the 
issues  raised  by  the  motion  to  dismiss.  The  trial  court, 
having  overruled  this  motion  to  dismiss,  it  should  not 
have  been  considered  in  deciding  the  case  upon  the 
merits.  The  court  below  evidently  did  not  consider 
this  testimony  in  reaching  the  conclusion  upon  which 
it  entered  the  decree  deciding  the  case  against  plaintiff 
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upon  the  merits.  In  the  court  opinion  (Rec.  p.  91) 
it  is  stated: 


“It  is  clear,  in  the  opinion  of  the  court,  that 
the  grounds  of  the  motion  and  the  opposition 
thereto  were  sufficiently  developed  in  the  trial  of 
the  case  on  the  merits  to  admit  a  determination 
of  the  questions  raised  thereby  in  the  conclusion 
which  the  court  has  reached  on  the  whole  case 
as  presented  by  the  pleadings  and  evidence,  and 
which  isUhe  basis  of  its  decision.” 


It  has  not 


been  quite  clear  to  us  whether  the  court 


intended,  b>j  this  language,  that  the  case  had  been 
decided  on  t'he  merits  by  a  consideration  of  the  evi¬ 
dence  tendiijg  to  prove  the  issues  raised  by  the  com¬ 
plaint  and  apswer,  or  whether  the  basis  of  the  court’s 


opinion  was^the  evidence  introduced  by  the  respective 
parties  on  the  issues  raised  by  the  motion.  However, 
we  must  assume  that  it  was  the  former,  as  the  latter 
course,  in  view  of  the  fact  that  the  motion  to  dismiss 
was  overruled,  was,  and  is  so  clearly  erroneous  and 
prejudicial  that  we  could  not  presume  the  court  would 
do  such  a  thing.  However,  it  is  apparent,  from  the 
language,  that  the  court  below  was  inlluenced  by  the 
testimony  given  on  the  motion  to  dismiss,  and  it  is  to 
this  that  we  have  assigned  the  above  specified  errors. 


“A  judgment  or  decree  upon  the  issues  not 
made  by  the  pleadings  is,  at  the  least,  erroneous, 
and  may  be  set  aside  or  rev’ersed  in  a  proper 
proceeding  for  that  purpose.”  33  C.  J.  1152; 
New  Orleans  v.  Citizens  Bank,  167  U.  S.  371; 
Reynolds  v.  Stockton,  140  U.  S.  254;  Cushman  v. 
Warren  Scharf  Asphalt  Paving  Co.,  220  Fed.  857. 
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The  difficulty  in  this  case  was  that  the  motion  to  dis¬ 
miss  was  pending  all  the  time  from  the  date  of  filing 
the  answer  to  the  date  of  final  decree,  and  both  parties 
were  constantly  submitting  evidence  on  both  the  issues 
on  the  motion  and  as  made  up  on  the  pleadings.  In 
other  words,  both  cases  were  tried  and  argued  simul¬ 
taneously,  but  the  court  was  not  justified  in  consider¬ 
ing  testimony  relevant  to  only  the  issues  raised  in  the 
motion  as  testimony  on  the  merits  of  the  case. 

“Parties  may,  under  some  circumstances, 
broaden  the  issues  by  consent  or  acquiescence,  to 
such  extent  that  the  court  would  consider  the 
pleadings  amended  to  conform  to  the  proof.  But 
the  court  would  not  be  justified  in  taking  that  at¬ 
titude  in  this  case,  for  the  reason  that  anv  testi- 
monv  taken  on  the  issues  on  the  motion  to  dis- 
miss  would  be  presumed  to  have  been  intended  for 
that  motion  only,  and  not  with  reference  to  the 
merits  of  the  case.’^ 

Reference  is  made  in  the  opinion  of  the  court  below 
that  (Rec.  p.  98) : 

“Tt  is  noted  that,  throughout  the  contract  of 
May  17,  1911,  between  Hunter  and  Martin,  that 
Martin  is  to  undertake,  among  other  things,  to 
have  the  lands  in  suit  segregated  from  the  public 
domain  of  the  United  States,  apparently  a  recog¬ 
nition  that  the  lands  were  within  the  public  do¬ 
main  of  the  United  States,  although  the  bill  in 
this  case  proceeds  upon  the  claim  that  these  lands 
are  not,  and  never  were,  a  part  of  the  public  do¬ 
main.” 

It  is  a  sufficient  answer  to  this  to  call  the  court  ^s 
attention  to  the  fact  that  neither  Hunter  nor  Martin 
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is  a  party  to, the  cause,  and,  if  either  were,  this  is 
merely  a  quibble,  for  the  government  has  assumed  con¬ 
trol  of  these  lands  and  has  been  treating  them  as  part 
of  the  public  domain,  and  the  entire  matter  at  issue 
in  this  case  is  to  prevent  the  government  from  treat¬ 
ing  these  lands  as  part  of  the  public  domain. 

The  court  below  decided  (Kec.  p.  100) : 

“That  plaintiff  •  •  •  possess  the 

power  *  *  *  to  clothe  Hunter  with  power  to 

bring  any  kind  of  a  suit  or  action  in  its  name  or 
in  the  name  of  its  Indian  inhabitants,  or  both, 
having  the  ultimate  object  of  effecting  a  partition 
of  land  between  plaintiff  Pueblo  or  its  Indian  in¬ 
habitants  of  the  one  part,  and  Hunter,  or  his  heirs 
or  assignees,  on  the  other/ ^ 

t 

This  ruling,  of  the  court  evidently  iiiHuenced  the 
court  in  its  decree,  notwithstanding  the  fact  that  the 
decree  overruled  (Hec.  p.  100)  the  motion  which  raised 
this  point,  and  dismissed  the  bill  upon  the  merits. 

Again  quoting  from  the  Supreme  Court’s  decision 
in  Pueblo  of  Santa  Rosa  v.  Lane,  249  U.  S.  110,  we 
find  the  following: 

“Besides,  the  Indians  are  not  here  seeking  to 
establish  any  power  or  capacity  in  themselves  to 
dispose  of  the  lands,  but  only  to  prevent  a  threat¬ 
ened  disposal  by  administrative  officers  in  disre¬ 
gard  of  their  full  ownership.  Of  their  capacity  to 
maintain  such  a  unit  we  entertain  no  doubt.  The 
existing  ownership  is  not  an  obstacle,  as  it  is 
sho\\m  by  repeated  decisions  of  this  court.” 
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GROUP  C. 

POINT  VIII. 

The  trial  court  permitted  the  witness  Bowie  (As¬ 
signment  ot*  Errors,  49-50-51,  Kec.  pp.  107-8)  to  testify 
relative  to  conversation  with  R.  M.  Martin,  not  a  party 
to  the  suit.  If  this  conversation  was  admissible  on 
the  theory  that  Martin  was  agent  for  plaintiff,  there 
is  nothing  in  the  statements  that  are  material.  If  he 
is  not  agent  the  conversation  is  purely  hearsay  and 
should  have  been  excluded  upon  plaintiff’s  objection. 

The  defendants  took  testimony  by  deposition  in  Los 
Angeles,  California,  and  could  have  taken  the  testi¬ 
mony  of  R.  M.  Martin  direct  if  defendants’  attorney 
thought  such  testimony  would  be  material  to  the 
issue. 

The  trial  court  permitted  the  mtness  Thackeray  to 
testify  relativx^  to  the  circulation  of  the  petition  and 
introduction  of  Exhibit  ‘‘6a”  (Rec.  pp.  407-8;  Assign¬ 
ment  of  Errors  53-54;  Rec.  pp.  108-9).  This  petition 
was  obtained  while  the  attorneys  for  plaintiff  were 
waiting  at  Santa  Rosa  and  other  places  under  repre¬ 
sentation  from  the  defendants’  agent  that  they  were 
endeavoring  to  find  witnesses  (Rec.  pp.  406-7),  and 
some  of  the  Indians  who  signed  the  petition  were  there¬ 
after  examined  and  this  fact  was  not  made  known  to 
the  plaintiff’s  attorney  until  sev'eral  days  later  and 
the  attorneys  for  both  sides  were  eighty  miles  away 
from  Santa  Rosa.  It  was  hearsav  and  immaterial 
and  not  proper  evidence  for  any  purpose.  The  plain¬ 
tiff  was  never  given  any  opportunity  to  cross-examine 
the  alleged  signers,  although  they  testified  by  deposi¬ 
tion,  and  it  should  not  have  been  permitted  to  be  in¬ 
troduced  and  considered  by  the  court. 
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I  POINT  IX. 

This  court,  tn  the  exercise  of  its  appellate  jurisdic¬ 
tion,  has  power  to  make  such  disposition  of  this  case 
as  justice  may  at  this  time  require. 

Watts,  Watts  and  Company,  Limited,  v.  Unione 
Austriaca  Di  Navigacione,  etc.,  248  U.  S.  9,  21. 

LASTLY 

On  all  grounds  the  decision  should  be  for  the  In¬ 
dians.  ^ 

They  are  worthy  people,  deserving  well  of  their 
country.  Commissioner  Sells  knows  them  well  and 
speaks  for  them.  In  his  address  at  a  conference  held 
in  San  Francisco  in  August,  1915,  as  appears  from  a 
pamphlet  sent  out  by  the  Indian  Bureau,  he  said : 

I 

“For  a  long  time  I  have  desired  to  visit  the 
Indians  of  the  Southwest  that  I  might  closely 
study  their  problems.  I  have  spent  the  last  sev¬ 
eral  weeks  among  the  Apaches,  Pimas,  Papagos, 
and  the  Indians  along  the  Colorado  River.  About 
a  week  of  this  time  was  given  to  the  Papago  coun¬ 
try.  For  many  reasons  I  am  convinced  that  the 
Papago  Indians  are  among  the  most  deserving  of 
anv  people  I  have  ever  known.  THEIR  HOME 
FOR  MORE  THAN  TWO  HUNDRED  YEARS 
HAS  BEEN  IN  THE  DRIPIST  DPISPIRT  OF 
THE  UNITPID  STATES.  NO  BRANCH  OF 
THE  CAUCASIAN  RACE  COULD  EXIST 
UNDER  SUCH  CONDITIONS,  AND  I  DOUBT 
IF  THfcRE  IS  ANOTHER  INDIAN  TRIBE 
THAT  WOULD  DO  SO.  Under  these  circum¬ 
stances  they  have  demonstrated  that  the  genius 
of  necessity  works  out  wonderful  things.  THE 
PAPAGOS  HAVE  MADE  THEIR  STRUGGLE 
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UNASSISTED,  AND  THEIR  ACCOMPLISH¬ 
MENTS  IN  VIEW  OF  THEIR  TREMENDOUS 
OBSTACLES  ARE  MARVELOUS.  Altogether 
they  are  entitled  to  more  kindly  consideration 
than  they  have  received,  and  it  is  my  firm  pur¬ 
pose  to  show  the  Papagos  that  we  are  willing  to 
help  those  who  have  so  valiantly  helped  them¬ 
selves.** 

To  recognize  the  Indians*  community  and  titles  is 
only  fair.  A  decision  for  the  plaintiff  will  show  the 
Indians  that  our  nation  has  fairly  fulfilled  its  obliga¬ 
tions — its  moral  obligation  toward  the  aboriginal  own¬ 
ers  and  rulers  of  Papagueria,  who  have  done  no  wrong 
to  the  United  States  and  who  have  come  under  the 
power  of  the  United  States  through  no  act  of  theirs — 
its  treaty  obligations  under  the  treaties  with  Mexico, 
whereby  the  United  States  agreed  with  Mexico  for 
the  benefit  of  these  people  to  respect  their  rights  and 
property — its  obligation  to  carry  out  the  promises 
made  to  them  by  Major  Emory  in  1847,  as  shown  by 
our  quotation  from  his  report — and  its  moral  obliga¬ 
tion  of  gratitude  to  a  people  who  have  always  been 
peaceful  and  inoffensive,  and  who,  whenever  need 
was,  left  their  fields  and  flocks  and  fought  for  the 
protection  of  our  citizens  against  the  Apaches. 

To  recognize  the  Indians*  community  and  titles  is 

the  sensible  thing  to  do.  As  Commissioner  Sells  says, 

these  Indians  can  handle  this  desert  countrv  better 

than  anyone  else — much  better  than  the  United  States 

Government  ever  can  or  will  do.  Thev  have  been 

studving  this  job  for  hundreds  of  vears  and  thev  have 
•  •  • 

learned  it  well ;  both  as  a  reward  for  the  past  and  as 
a  prudent  thing  for  the  future,  they  should  be  con¬ 
firmed  in  their  ownership  of  their  desert  land  and 
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then  we  should  help  them,  if  we  can,  to  do  their  work 
better.  Their  own  history  proves  that  their  own  man¬ 
agement  of  the  country  is  successful,  and  the  experi¬ 
ence  of  the  New  Mexican  Pueblos  proves  that  if  they 
own  their  land  and  are  protected  by  legislation  from 
the  whites,  their  future  will  be  happy. 

To  recognize  the  Indians’  community  and  titles  is 
the  best  possible  thing  for  the  Indians.  It  will  insure 
the  preservation,  progress  and  welfare  of  the  Papago 
Pueblos,  and  if,  on  the  other  hand,  their  titles  are 
not  recognized  and  the  Indians  and  their  country  are 
turned  over  to  the  government,  their  progressive  pau¬ 
perization,  degradation  and  extermination  is  certain. 
Commissioner  Sells  savs  that  no  Caucasian  race  could 
have  lived  in  this  desert,  and  no  Caucasian  goveni- 
ment  is  wise  enough  to  do  as  well  for  these  desert 
Indians  as  tliev  can  do  for  themselves. 

To  recognize  their  land  titles,  including  their  min¬ 
eral  rights,  and  their  water  rights,  is  to  effectively 
and  forever  protect  the  Indians  against  the  encroach¬ 
ment  of  the  whites,  assuming  that  Congress  casts 
about  them  proper  restriction  to  prevent  whites  from 
taking  advantage  of  their  ignorance. 

To  recognize  their  land  titles  is  to  protect,  the  self- 
respect  of  the  Indians  and  maintain  them  as  free  and 
self-supporting  men;  and  on  this  basis  a  policy  of 
education  and  intelligent  help  will  make  desert  Papa- 
gueria  a  prosperous  section  of  our  country  and  will 
give  to  the  Papago  Indians  a  prosperous  and  happy 
future.  Any  other  policy  whatever,  whether  it  be  the 
old  reservation  policy  or  the  policy  of  breaking  up  the 
tribal  relations  and  allotting  scraps  of  land  to  the  In¬ 
dians  individually,  ^^i\\  certainly  be  a  failure  and  a 
crime  against  these  inoffensive  aborigines.  Neither 
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an  individual  nor  a  Pueblo  can  progress  without  self- 
respect  and  self-respect  cannot  be  preserved  unless 
men  are  free  and  self-supporting;  the  idea  of  develop¬ 
ing  men  and  citizens  and  communities  by  treating  them 
like  slaves  or  children  or  paupers  or  dependents  has 
been  proved  to  be,  and  must  necessarily  be,  absolutely 
hopeless  and  impossible. 

To  recognize  their  titles  is  to  preserve  and  develop 
the  simple  but  entirely  adequate  civilization  of  these 
aboriginal  people.  It  is  a  civilization  which  has 
grown  up  on  the  soil,  which  is  appropriate  for  the 
situation,  which  serves  the  needs  of  the  people  them¬ 
selves  and  which  is  fine  and  worthy  in  many  ways.  To 
destroy  this  civilization  with  the  heavy  hands  of  gov¬ 
ernment  is  to  do  the  people  a  great  wrong,  for  it  is 
bred  in  their  bone  and  is  a  part  of  their  lives;  and 
there  is  no  need  to  destrov  it.  In  our  hours  of  national 
self-examination  we  blame  ourselves  because  all  of 
our  Indian  policies  have  been  failures,  whereas  the 
Canadians  on  the  one  side  and  the  Spanish  on  the 
other,  instead  of  degrading  their  aboriginal  peoples, 
have  preserved  and  developed  them.  But  the  whole 
difference  lies  simply  in  this :  Spain  and  Canada  have 
respected  the  Indians’  laws  and  customs  and  character 
and  titles,  whereas  we,  except  in  the  case  of  the  Pueblo 
Indians,  have  insisted  on  destroying  everything  Indian 
and  trying  to  replace  it  with  what  is  English,  a  method 
both  cruel  and  wholly  unsuccessful. 

Becognition  of  the  Indians’  titles  is  in  conformance 
with  the  sound  and  approved  policy  of  the  friends  of 
the  Indians.  A  judgment  for  the  Pueblo  of  Santa 
Bosa  will  put  the  Papago  Indians  in  the  position  in 
which  the  government  and  the  friends  of  the  Indians 
are  trying  to  put  all  Indians — that  is,  in  the  position 
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of  self-respecting  and  self-supporting  land  owners.  It 
is  hard  to  explain  how  Secretary  Works,  an  able  and 
enlightened  man,  can  bring  himself  to  oppose  the 
claims  of  the  Indians  in  this  suit.  Apparently  he  is 
trying  by  this  suit  to  have  it  declared  that  the  Indians 
are  paupers  so  that  by  the  grace  of  Congress  and  as  a 
result  of  influence  brought  to  bear  on  Congress  by  the 
friends  of  the  Indians,  the  Papagos  may  afterward  be 
put  back  in  the  very  situation  in  which  they  have  been 
for  hundreds  of  years;  apparently  the  government  is 
trying  to  take  away  their  lands  for  the  purpose  (we 
hope)  of  giving  the  land  back  to  them. 

No  one  could  improve  on  Commissioner  Sells’  state¬ 
ment  in  his  Report  for  1915  to  the  Secretary  of  the 
Interior,  p.  7 : 

‘‘Being  thoroughly  convinced  that  their  mate¬ 
rial  and  industrial  prosperity  is  more  closely  at¬ 
tached  to  their  landed  interests,  the  dev^elopment 
of  agriculture  and  stock  raising  has  been  given 
an  impetus  never  before  undertaken.  *  *  • 

Poverty  or  dependence  on  others  saps  the  energies 
of  any  man.  The  Indian  is  no  exception,  and  I 
have  placed  the  greatest  work  of  this  office  on  his 
material  advancement.  As  his  herds  increase  and 
his  lands  produce  the  Indian  becomes  better  pre¬ 
pared  to  assimilate  the  knowledge  which  comes 
from  the  study  of  books.  Love  of  home  and  do¬ 
mestic  happiness  follow  as  a  natural  conse¬ 
quence.” 

This  is  the  parting  of  the  ways  for  the  Papago 
Pueblo  Indians.  This  Court  must  decide  whether  they 
shall  follow  the  course  of  the  wild  Indians  which  leads 
to  pauperism  and  degradation.  The  defendants,  gov¬ 
ernment  officials,  with  the  best  intentions  in  the  world. 
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are  attempting  to  destroy  the  rights  allowed  to  the 
Indians  by  the  Spaniards  and  by  the  treaties — rights 
which  have  been  their  salvation  for  the  last  sixty 
years,  and  rights  which  will  leave  them  free  and  inde¬ 
pendent  for  the  future — and  to  assert  and  exercise 
rights  which  they  have  never  claimed  against  the 
Papagos  and  which  the  law  does  not  give  them.  If 
520,000  acres  of  the  reservation  can  be  taken  the  first 
year  after  its  creation,  the  balance  can  be  taken  next 
year. 

We  respectfully  submit  that  the  decree  of  the  Court 
below  should  be  reversed,  with  costs,  and  with  direc¬ 
tions  to  enter  a  decree  in  favor  of  the  appellant  in 
conformity  to  the  prayers  of  the  bill. 

Respectfully  submitted, 

Reid,  Hervey  &  Iden, 

Hibbard  &  Kleindienst, 

Levi  H.  David, 

Attorneys  for  Appellants, 

W.  C.  Reid,  of  Albuquerque,  N.  Mex., 

Louis  Kliendienst,  of  Los  Angeles,  Calif., 

of  Counsel, 
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APPENDIX. 

SENOR  TORIBIO  ESQUIVAL  OBREGON  (Rec. 
p.  274)  GIVES  COUNSEL  TO  THE  COURT  ON 
MEXICAN  LAW  RELATIVE  TO  THE  CASE  AT 
BAR ;  THIS  COUNSEL  WAS  RECEIVED  DURING 
THE  COURSE  OF  THE  TRIAL,  BUT  THE  WIT¬ 
NESS  WAS  NOT  UNDER  OATH,  AND  THE  IN- 
FORMATION  THERE  GIVEN  WAS  RECEIVED 
AS  JUDICIAL  KNOWLEDGE. 

(Reproduced  in  narrative  form.) 

My  full  name  is  Toribio  Esquivel  Obregon;  I  am  a 
practicing  lawyer  and  have  been  practicing  in  New 
York  for  nine  years.  Before  that  time  I  practiced  in 
several  of  the  states  of  Mexico  and  in  Mexico  City, 
where  I  now  have  an  office,  and  have  had  same  for 
three  years.  I  practiced  law  in  the  Republic  of  Mex¬ 
ico  twenty-five  (25)  years,  and  w^as  admitted  in  1888. 

I  attended  a  private  school  in  my  home  town;  then 
to  the  college  of  the  state  of  my  home  town;  then 
studied  law  in  the  National  School  of  Jurisprudence  in 
Mexico  City  where  I  took  a  degree.  My  preparatory 
studies  were  six  years  and  six  years  of  professional 
studies.  The  course  to  begin  practicing  law  is  tw^elve 
years.  I  now  have  the  degree  that  corresponds  to 
doctor  in  law. 

In  Mexico  I  engaged  in  general  practice,  but  prin¬ 
cipally  in  matters  of  civil,  constitutional  and  commer¬ 
cial  law\  I  had  clients  like  the  power  and  electric  com¬ 
panies  and  many  of  the  mining  companies  in  Guana¬ 
juato.  On  many  occasions  in  my  practice  I  had  to  deal 
with  Indian  pueblos;  around  my  own  town  and  also 
around  Mexico  City  and  in  the  State  of  Michoacan. 
I  had  occasion  to  become  familiar  with  Indians  and 
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Indian  pueblos,  and  had  occasion  to  investigate  the 
titles  and  organizations. 

1  have  written  a  book  dealing,  among  other  things, 
with  the  Indian  system  of  government  under  the  Span¬ 
ish  rule,  the  name  of  which  is  “Influences  of  Spain 
and  the  United  States  upon  Mexico.  “  One  of  the 
sections  of  that  book  refers  to  the  government  of  the 
Indians  during  and  before  the  Spanish  regime  and  com¬ 
pares  that  regime  with  the  ruling  and  system  of  the 
United  States  to  deal  with  those  Indians ;  also  a  story 
of  the  history  of  the  law  in  relation  to  the  land  owner¬ 
ship  in  Mexico.  In  connection  with  this  book  I  have 
written  another  dealing  with  Latin-American  Com¬ 
mercial  Law%  a  comparative  study  of  the  commercial 
law  of  Latin-American  countries  which  is  now  the 
text  book  in  Columbia  University,  New  York  Univer¬ 
sity,  Georgetown  University  and  Yale  University  that 
I  know  of.  I  have  also  written  several  articles  and 
also  reviews.  I  w^as  appointed  an  honorary  member 
of  the  Scientific  Congress  in  Washington  in  1916,  and 
wns  asked  to  lecture  on  Mexico  in  a  series  of  lectures 
in  Platt  University  and  presided  over  the  meetings  of 
those  series  of  lectures  on  the  Mexican  Group.  I  aln 
also  an  honorary  member  of  the  Spanish  Royal  Acad¬ 
emy  of  Jurisprudence. 

In  Mexico  I  held  the  official  position  of  Secretary  of 
the  Treasury  under  Huerta  ^s  administration. 

In  New  York  my  practice  has  been  in  the  line  of 
teaching  law  in  Columbia  University  and  in  New  York 
University,  and  also  lawyer  for  Latin  America,  pre¬ 
paring  papers  and  searching  titles  regarding  Mexican 
law. 

I  have  had  occasion  to  study  in  Spain;  I  was  there 
four  months,  at  the  time  I  was  preparing  my  book 
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“The  Influence?  of  Spain  and  the  United  States  upon 
Mexico.  “  In  Saville  there  was  a  building  known  as 
the  Archives  of  Indians  and  all  the  papers  relating 
to  America  and  Indians  of  Spain  are  in  that  building. 
I  spent  all  my  time  trying  to  familiarize  myself  with 
the  catalogs,  archives  and  papers. 

(I  would  like  to  ask  you  the  following  question; 
Assuming  that  before  1853  there  was  an  Indian  village 
in  Mexico,  having  a  simple  organization,  but  without 
any  specific  charter  or  official  recognition;  having  a 
permanent  location  from  immemorial  times,  and  using 
lands  in  and  near  the  village  from  immemorial  times 
for  agriculture  and  grazing  purposes,  apportioning 
the  lands  to  individual  villages  for  use  in  agriculture 
and  for  dwelling,  and  devoting  the  grazing  lands  for 
the  common  use  of  the  villagers.  My  question  is — 

I 

(“Q.  Was  such  a  village  a  pueblo?) 

A.  Of  course  it  was.“ 

It  was  a  pueblo  in  every  sense.  It  was  an  Indian 
conununity.  It  was  a  legal  entity  mid  capable  of  own¬ 
ing  lands,  suing  and  being  sued.  It  was  capable  of 
possessing  lands  in  the  true  sense  of  possessor.  It  w’as 
capable  of  acquiring  lands  by  prescription  and  it  ow  ned 
lands  so  used,  even  though  it  had  no  specific  grant 
or  confirmation  from  governmental  authorities.  No 
such  grant  ever  wns  necessary  for  a  pueblo  to  be  con¬ 
sidered  as  silch. 

The  meaning  of  the  w^ord  “pueblo”  has  a  general 
application ;  it  has  a  general  meaning ;  not  a  technical 
meaning  at  all.  The  law  of  the  Indies  has  no  defini¬ 
tion  for  the  word  “pueblo”.  The  law  dictionaries 
have  no  definition  of  the  word  “pueblo”.  The  only 
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dictionary  in  which  you  can  find  the  word  “pueblo’’ 
is  the  dictionary  of  the  Royal  Academy,  or  any  dic¬ 
tionary  of  the  Spanish  language,  as  compared  with 
technical  dictionaries.  On  the  other  hand,  you  have 
in  the  laws  of  the  Indies,  and  in  the  laws  of  Spain, 
before  the  discovery  or  conquest  of  the  Indies  the 
word  “pueblo,”  the  word  as  used  in  the  broad  mean¬ 
ing,  just  in  the  same  meaning  as  the  dictionary  of 
the  Royal  Academy  in  the  present  day  defines  it,  as 
a  gathering  of  people;  a  small  settlement;  that  is  the 
sole  meaning  of  “pueblo,”  whether  Spaniards  in 
America  or  an  Indian  settlement,  makes  no  difference. 
The  word  “pueblo”  applies  to  a  settlement  whatever 
it  was,  the  nature  of  the  people  living  in  that  settle¬ 
ment,  providing  it  was  a  small  settlement.  The 
Pueblo  was  created  by  the  fact  of  the  occupation,  the 
people  living  there  for  common  purpose  as  a  com¬ 
munity,  by  their  o^^^l  volition  in  many  cases.  That 
was  the  situation  in  my  own  home  town.  In  the  be¬ 
ginning  it  was  a  Spanish  pueblo  without  any  grant, 
without  any  charter.  Then  as  they  had  no  jurisdic¬ 
tion, — the  word  “pueblo”  says — they  had  been  con¬ 
vinced,  whenever  they  arrested  a  criminal,  they  had 
to  send  that  prisoner  to  the  nearest  city.  Then  they 
asked  for  a  charter,  and  the  viceroy,  who  after  that 
time  had  the  privilege  of  issuing  charters,  issued  an¬ 
other  decree  for  a  second  division,  or  delegate  to  go 
there,  and  if  there  were  50  families  settled,  then  the 
town  should  be  called  Cuidade,  if  there  were  less  than 
50  families  the  town  should  be  called  Villa.  When 
the  man,  or  the  delegate  came — (I  have  the  proceed¬ 
ings  in  m^"  library),  he  found  there  were  no  more  than 
50  families,  and  therefore  the  town  was  entitled  to  be  a 
Villa,  which  was  a  lot  in  the  hierarchy  of  the  natives. 
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I  have  never  before  heard  that  the  word  ‘‘pueblo”  has 
a  technical  meaning,  as  meaning  an  Indian  village  that 
has  been  especially  recognized  as  a  pueblo.  No  such 
definition  of  that  kind  appears  in  any  book.  No  such 
law  or  decree  that  I  know  of  gives  credence  to  that 
technical  sense  but  the  reverse  is  true.  The  fact  that 
the  Partidas  defined  “pueblo  as  any  gathering  of 
people  and  the  fact  that  the  Laws  of  the  Indies  use 
indiscriminately  the  word  “pueblo  for  a  Spanish 
settlement,  or  for  a  small  Indian  settlement,  that  makes 
no  difference.  On  the  other  hand,  you  have  Indian 
villas,  and  Indian  cuidades  also.  So  it  depends  on 
the  grade,  the  higher  you  go  in  political  entity.  That 
is  all.  Pueblo  means  the  mere  fact  of  a  settlement 
with  a  steady  community,  that  is  all. 

Official  recognition  would  come  in  the  way  of  trans¬ 
ferring  a  pueblo,  villa  or  cuidade.  When  I  speak  of 
the  grading  in  the  Partidas  I  refer  to  Law  1,  Book  2, 
Law  5,  a  proper  translation  of  which  is  as  follows: 


“A  pueblo  is  the  name  given  to  a  community 
of  people  of  every  kind  of  the  country  where  they 
are  gathered  together  and  if  for  ten  or  tweniy 
years  they  have  badly  done  anything  by  way  of 
custom,  the  laws  of  the  land  knowing  it,  and  not 
objecting,  and  approving,  the  pueblo,  whatever  it 
is,  or  the  igreater  part  of  it,  can  do  that  thing,  and 
it  must  be  held  and  protected  by  custom.” 

A  rancheria,  in  the  Laws  of  the  Indies,  there  is  a 
title  in  the  Laws  of  the  Indies,  Title  25,  of  Book  4,  of 
the  Laws  of  the  Indies,  referring  to  rancheria.  That 
whole  title  is  devoted  to  the  regulations  of  a  rancheria. 
The  word  “rancheria”  was  used  as  equivalent  to 
pueblo,  and  it  meant  a  pueblo  in  the  meaning  of  that 
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title  of  the  law,  and  it  means  pueblo  also  in  the  work 
of  the  missionaries.  Whenever  the  missionaries  found 
a  pueblo  and  gathering  of  people,  a  settlement  of  In¬ 
dians,  they  called  it  a  rancheria.  And  they  call  it 
rancheria  in  Mexico,  in  present  times,  any  settle¬ 
ment — a  small  settlement — that  is  a  rancheria,  and 
is  equivalent  to  a  small  pueblo.  A  rancheria  does  not 
have  to  have  any  official  recognition.  It  is  controlled 
as  a  pueblo.  It  may  be  that  the  government  has,  in 
some  cases,  the  organization  of  a  rancheria,  but  that 
is  not  because  the  rancheria  needed  official  recognition 
to  be  founded  and  organized  at  the  direction  and  order 
of  the  government.  It  was  made  entirely  in  a  differ¬ 
ent  way.  The  government  had  to  recognize  the  fact 
that  there  was  a  community,  and  such  a  community 
would  have  legal  entity. 

“Community  of  Indians means  all  kinds  of  groups 
of  Indians  which  have  something  for  a  common  pur¬ 
pose  ;  something  which  is  not  separate  as  belonging  to 
the  individuals  as  such,  but  which  belong  to  the  com¬ 
munity  in  the  right  meaning  of  that  word;  in  the 
English  meaning  of  the  word  “community.^’  That  is 
what  is  meant  by  “Community  of  Indians.^’ 

A  community  of  Indians  was  a  pueblo  of  Indians ;  a 
legal  entity  with  power  to  own  lands;  to  sue  and  be 
sued,  and  to  acquire  title  by  prescription. 

Community  of  Indians  and  joint  ownership  of  indi¬ 
viduals  have  an  entirely  different  meaning.  The  In¬ 
dians  never  could  conceive  of  ownership  in  the  way 
a  European  mind  may  consider  it.  Ownership  for 
the  Roman,  or  the  Spaniard  or  for  the  Frenchman  is 
something  which  means  individual  ownership,  accord¬ 
ing  to  the  Roman  traditions.  The  Indians  did  not 
come  to  that  point  of  development  about  ownership. 
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They  considered  ownership  as  something  which  they 
could  own  and  possess  merely  as  a  community ;  not  as 
individuals.  When  you  say  co-ownership,  you  mean 
ownership, — yo|U  mean  conflicting  interests,  of  dif¬ 
ferent  persons,  who  by  some  accident  may  possess 
something  in  common.  But  there  is  no  community  if 
there  is  a  mere  accidental  occupation  or  interests  which 
may  be  conflicting.  It  may  be  you  do  not  like  the 
people  with  whom  you  are.  It  may  be  you  do  not  have 
any  common  pu4*pose  with  those  people,  and,  therefore, 
you  can  at  any  time  apply  for  subdivision,  because  the 
land  does  not  itelong  to  you.  That  ownership  comes 
from  the  Roman  system  of  law,  while  this  community 
has  a  different  conception  of  the  law.  The  only  ones, 
the  Spaniards  and  Indians  were  given  titles,  some¬ 
times  as  occupants,  or  they  had  a  certain  privilege 
upon  a  certain  tract  of  land  given  by  their  own  men 
before  the  conquest.  But  those  interests  did  not  ap¬ 
ply  precisely  to  the  individual,  but  to  the  individuals  in 
that  town,  to  pay  him  tribute  to  work  for  him. 

The  Indians  had  the  idea  of  owmership  of  land  by 
the  community,  or  group,  clearly  in  their  minds,  and  it 
is  now  clearly  in  their  minds.  The  ‘‘community  of 
Indians^’  as  used  in  the  Laws  of  the  Indies  did  not 
mean  at  all  joint  ownership  by  the  group. 

^Vhat  the  Spanish  Kings  had  paramount  in  their 
minds  was  to  have  the  Indians  converted  to  the  Chris¬ 
tian  religion.  That  was  their  principal  purpose ;  their 
principal  obligation, — to  convert  the  Indians  to 
Christianity,  and  in  order  to  do  that,  they  realized 
from  the  very  beginning  that  it  was  necessary  to  do 
two  things.  One  was  not  to  create  bad  feelings  among 
the  Indians  by  taking  their  property,  so  they  made  it 
a  constant  rule,  never  changed  in  the  whole  period 
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of  the  Spanish  regime,  to  keep  the  property  that  the 
Indians  possessed, — that  the  Indians  had,  in  the  way 
they  had  it,  free  and  safe  forever,  and  the  order  was 
not  to  disturb  them  in  the  order  they  had  in  their 
community;  in  their  relations;  in  their  policy.  That 
was  one  of  the  ways  that  they  considered  necessary  to 
preserve  the  good-will  and  the  peace  among  the  In¬ 
dians,  and  in  that  way  to  convert  the  Indians  to  the 
Christian  religion,  so  they  specifically  confirmed  the 
laws  and  decrees  and  the  laws  and  customs  of  the 
Indians  ^^'ithout  any  limit  except  that  they  should  not 
be  in  conflict  with  the  Christian  principles  of  civiliza¬ 
tion. 

It  is  true  that  in  the  first  edition  of  the  Laws  of  the 
Indies,  published  in  1542,  the  King  directs  that  in 
suits  concerning  the  Indians,  the  courts  shall  observe 
their  usages  and  customs,  unless  they  do  manifest 
injustice.  The  laws  and  customs  were  the  laws  and 
customs  of  the  Indians  existing  at  the  time  of  the 
conquest. 

My  source  of  knowledge  prior  to  the  conquest  of 
1520  was  very  reliable.  We  have  a  report  made  by 
one  of  the  Chief  Justices  of  Spain,  Zurita  is  the  name 
of  that  chief  justice,  who  wrote  a  special  book  on  the 
system  of  land  in  Europe,  and  the  ownership  of  the 
Indians  before  the  conquest.  It  was  published  in  the 
16th  century,  which  is  after  the  conquest.  His  ma¬ 
terials  were  his  fresh  information,  of  what  he  saw  of 
the  many  cases  that  were  brought  to  his  cognizance  as 
a  judge  to  decide  those  cases.  And  also,  he  was  or¬ 
dered  by  the  King  to  prepare  that  book.  And,  there¬ 
fore,  his  information  is  entirely  correct  and  satisfac¬ 
tory. 

The  Aztecs  had  records.  But  you  could  hardly  ex- 
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pect  them  to  have  such  records  as  you  have  in  the 
Supreme  Court. 

Another  source  is  Sahaj;un.  He  was  a  friar,  who 
came  just  after  the  conquest,  and  he  wrote  a  very 
interesting  book,  of  one  of  the  main  sources  of  the 
history  of  tliose  times.  And  he  also  mentioned  the 
system  of  land  ownership  in  America  of  the  Aztecs, 
and  he  coincides  in  every  respect  with  Zurita. 

I  treat  this  matter  in  mv  book. 

1  believe  an  Indian  pueblo,  even  thou^b  not  officially 
reco^iized  was  a  lepil  entity,  for  the  reason  that  in 
the  first  i)lace,  the  Kin^  of  Spain  considered  himself 
in  some  ways  the  successor  in  the  sovereignty  to  those 
people  of  the  old  Aztec  monarchs,  and  according  to 
the  way  the  King  found  the  i)ueblo  to  exist  in  many 
places,  he  did  not  want  to  disturb  them,  but  to  leave 
them  in  possession  of  whatever  they  had.  Now,  the 
King,  in  many  laws  that  I  might  cite  for  you, — the 
King  considers  that  the  Indians,  when  they  have  some 
settlement,  were  entitled  to  possess  and  own  the  land. 
AMien  the  Kng  said  that  all  that  they  j)ossessed  should 
belong  to  them  and  should  be  resj)ected,  that  shows 
that  the  King  was  giving  a  title  to  the  community. 
The  King  wlis  giving  a  right.  Now  as  the  King  was 
giving  a  right,  he  naturally,  by  implication  gave  also 
the  right  to  protect  that  property;  the  right  to  sue 
and  be  sued  on  account  of  that  property;  otherwise 
the  right  would  never  have  existed. 

Now,  the  King  gave  those  pueblos  that  with  the 
understanding  that  they  had  no  official  recognition,  as 
in  most  cases  they  had  none.  The  King  considered  that 
even  before  Jhe  Indians  were  settled, — even  when  they 
were  hunting  tribes,  they  owned  certain  lands  and 
the  King  ordered  that  those  Indians  be  settled.  The 
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Spanish  settlers  were  ordered  not  to  take  the  lands 
which  belonged  to  them  before  they  came  to  any 
settlement.  So  that  means  that  the  great  value, — the 
common  idea  that  they  had  of  the  communal  land  was 
reserved  for  them  and  was  respected  by  the  King  and 
given  to  them  by  the  King,  and,  therefore,  they  had 
the  right  to  protect  it  in  some  way.  On  the  other 
hand,  as  I  said  before,  the  King  always  ordered  the 
viceroys,  under  the  presidents  and  governors  to  keep 
the  customs,  rites  and  everything  that  the  Indians  had 
before  the  conquest  and  not  disturb  them.  On  the 
other  hand,  if  the  Indians  had  possessed  that  land  for 
a  certain  period  of  time,  then  they  have  acquired  the 
ownership  of  that  land  by  prescription,  independent 
of  any  written  title,  consideration  to  charter  or  paper 
of  any  kind.  They  could  possess,  in  the  right  proper 
meaning  of  the  word  “possess,’^  the  only  meaning 
that  we  have  in  our  Spanish  language  of  “possess”  or 
“possession.”  The  Spanish  laws,  even  without  recog¬ 
nition,  gave  to  the  Pueblos  or  recognized  in  the  pueblos 
and  communities  certain  entity  powers  given  by  the 
Spanish  laws  and  decrees,  and  may  be  divided  into 
two  parts:  one  was  what  refers  to  ownership  of  the 
land  as  you  call  it ;  to  the  civil  rights,  as  we  call  them. 
And  the  other  to  their  matters  of  political  rights.  That 
is  to  say,  any  matters  of  jurisdiction,  any  matters  of 
courts  or  customs  in  relation  to  the  interior  adminis¬ 
tration  of  the  town,  the  King  merely  says,  “Let  the 
Indian  continue  with  their  regulation  and  their  govern¬ 
ment  insofar  as  they  do  not  conflict  with  Christian 
civilizaton.”  In  regard  to  owner shp  (civil  rights)  the 
King,  by  allowing  them  to  continue  in  the  possession 
of  the  property  they  had  before  the  conquest,  gave 
them  naturally  the  legal  entity  necessary  to  defend 
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that  right.  jThe  King  appointed  defenders  of  the 
Indians  as  that  was  the  title,  in  every  phase  in  which 
the  Indians  ol’  the  Indian  towns  were  disturbed  in  their 
possession;  fo  defend  them  in  the  courts.  So  that 
shows  that  1|hey  had  a  representative  which  repre¬ 
sented  the  community  and  naturally  that  means  legal 
entitv.  You  will  not  find  the  words  “legal  entitv“  in 
the  Laws  of  the  Indies,  but  you  find  “ Communal “  and 
that  is  legal  entity. 

The  Spanish  decrees  gave  to  these  Indian  communi¬ 
ties  the  right  to  hold  lands  and  personal  property  also, 
and  the  right  to  have  a  community  treasury;  to  make 
investments  on  behalf  of  the  community;  to  mortgage; 
be  represented  in  court,  and  to  take  land  and  other 
property  by  escheat  from  one  of  the  villages.  By  the 
granting  of  these  powers  in  effect  the  groui)s  were 
made  entities,  and  that  is  the  real  meaning  of  the 
word  “entity”  as  far  as  I  can  understand  it. 

The  phrase  “communal  title”  or  “communal 
tender”  or  “communal  land  holding”  has  been  used 
several  times  in  this  case,  means,  under  the  old  regime, 
a  kind  of  an  ownership  which  belongs  to  the  com¬ 
munity,  as  compared  with  an  ownership  of  property 
belonging  to  individuals. 

Insofar  as  I  know,  from  my  personal  experience  and 
knowledge,  there  is  always  in  those  Indian  conununi- 
ties,  no  matter  how  primitive,  a  group  of  peasants, 
or  perhaps  a  peasant  only,  who  has  po\ver  to  assign 
to  a  certain  tract  of  land.  I  refer  in  this  to  the  way 
tradition  has  been  kept,  because  the  Spanish  law, 
w^hich  is  in  force  now^  in  Mexico,  is  not  that  \vay,  so 
that  is  how  the  Spanish  law  has  been  strong  enough 
to  keep  the  law’s  that  way,  notwithstanding  the  law’s 
of  Mexico  w’hich  prohibit  that. 
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This  peasant,  or  group  of  peasants,  assign  the  pro¬ 
perty  or  tract  of  land  to  the  individual  to  maintain  or 
support  his  family.  Some  times  the  individual  is  not 
fit  enough  to  cultivate  land,  and  they  separate  him 
from  that  land  and  give  him  another,  because  he 
shows  himself  unworthy  of  that  land.  Sometimes 
when  one  of  the  peasants  of  the  community  dies  the 
land  is  given  to  another.  They  use  a  certain  dis¬ 
cretion,  and  a  certain  form  in  dividing  his  land,  be¬ 
cause  no  one  of  the  community  considers  himself  to 
have  an  individual  right  except  the  privilege  of  having 
a  tract  of  that  land  assigned  to  him  for  cultivation. 
The  same  thing  is  true  with  the  grazing  land;  they 
graze  the  cattle  in  common,  and  one  does  not  have  his 
own  grazing  land.  This  situation  is  communal  land 
holding  from  the  Indian  point  of  view. 

My  third  reason  for  considering  that  the  Indian 
community  was  an  entity  was  that  after  a  certain 
period  of  time  they  acquire  by  prescription  the  right 
to  exercise  those  acts  and  functions  as  a  custom.  These 
rights  are  giv^n  by  the  Partidas,  Title  1,  book  2,  Law 
5,  and  other  authors. 

I  never  heard  of  a  charter  from  some  governmental 
official  being  required  to  make  an  Indian  community 
a  pueblo.  I  never  heard  of  a  charter  to  an  Indian 
Pueblo  as  distinguished  from  an  Indian  villa,  or  In¬ 
dian  cuidade.  I  can  positively  say  I  never  saw  any¬ 
thing  in  regard  to  charters  to  pueblos  of  Indians  in 
my  study  in  the  Hall  of  Indian  Records  in  Saville,  and 
mv  studv  and  observation  in  the  Hall  of  Records  was 
sufficient  to  show  me  that  no  such  charters  were 
entered. 

The  law  concerning  the  titles  of  Indian  pueblos, 
whether  officially  recognized  or  not  gave  them  a  fee 
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simple  title  to  the  lands  they  used,  not  merely  a  ten¬ 
ancy  or  usufruct. 

You  cannot  And  the  word  “usufruct”  with  reference 
to  the  Indian  towns  in  any  of  the  laws  of  the  Indies. 
The  usufruct  I  is  not  applied  to  the  ownership  of 
pueblos  and  tl^  idea  that  the  uiireco^iized  pueblos,  at 
least,  onlv  had!  a  tonanev  is  entirely  against  the  whole 
princii)les  of  J)ossession,  which  is  very  clear  and  has 
been  well  defined  by  prominent  authority  accordinj:!^  to 
that  princii)le  of  possession,  or  doctrine  of  possession, 
you  recpiire  o’nly  two  things — that  is  tradition  I  am 
talking  of,  coining  from  the  Homan  law,  which  is  now 
prevailing,  up  to  this  time,  which  has  been  the  subject 
matter  of  stories  from  German,  Si)anish  and  French 
authors.  I  could  (piote  many  of  them  as  the  most 
prominent  jurists  of  the  present  time,  and  they  always 
considered  that  possession  means  two  things:  One 
they  call  in  Latin  corpus;  and  the  other  which  is  called 
also  in  Latin  terms  animus.  Corpus  and  animus  are 
necessary  to  iJave  possession.  And  no  more  than  corpus 
and  animus  are  necessary  to  have  possession.  By 
corpus  is  meant  the  actual  holding.  But  actual  holding 
by  itself  is  not  possession,  because  an  insane  man  can 
hold  things;  a  sleeping  man  can  hold  something.  That 
is  not  possession.  That  is  a  mere  matter  of  corpus, 
without  animus.  By  animus  is  meant  a  purchase,  and 
the  animus  divides  the  purchase  into  two  kinds; 
animus  domini,  and  animus  detendi.  Animus  domini 
is  as  the  owner;  that  means  as  the  owner.  The  pueblo 
dueno, — as  the  owmer,  or  as  animus  detendi,  or  in  the 
Spanish  sense  brecualio.  These  are  the  two  facts  in 
possession ;  that  is  in  the  way  of  the  owner,  and  pueblo, 
in  the  name  of  another.  Whenever  a  man  is  in 
possession  of  something,  he  must  have  either  one  of 
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the  two,  possess  in  his  own  name,  or  in  the  name  of 
another;  otherwise  he  is  not  in  possession.  The  very 
idea  of  mere  possession  without  meaning  in  the  name 
of  another  or  in  his  own  name  is  strange  to  our  law. 
There  is  no  such  possession.  Onlj^  animals  can  have 
that  kind  of  possession.  That  is  not  possession;  the 
animal  cannot  possess,  because  he  has  no  mind.  Law 
8,  Title  30,  Partidas  3;  Law  6,  Title  30,  Partidas  3. 

‘‘Q.  Then  the  Indian  villages,  whether  officially 
recognized  or  not,  had  true  possession  in  every  sense, 
of  the  land  that  it  was  actually  using! 

A.  If  they  were  human  beings  they  should  have 
possession  in  their  own  name,  or  in  the  name  of  an¬ 
other.  You  cannot  escape  Miat  conclusion. 

Q.  And  it  was  either  possession  in  their  own  names 
or  in  the  name  of  another! 

A.  In  their  own.  They  never  possessed  that  in  the 
name  of  the  King  of  Spain;  they  didn’t  know  him. 

Q.  Then  the  fee  title  that  you  have  mentioned  of 
the  Indian  villages  came  sometimes  by  specific  grant, 
and  sometimes  without  s])ecific  grant! 

A.  Most  of  the  time  without  any  specific  grant;” 

Because  the  King  merely  recognized  them  as  old 
holdings  and  possessions,  by  constantly  telling  the 
viceroys  and  presidents  and  governors  of  the  people 
in  authority  to  respect  and  not  to  take  that  land.  The 
land  in  Mexico  was  divided  originally  into  two  sec¬ 
tions:  One  is  the  realingos,  and  the  other  the  Indian 
property — the  Indian  land.  That  was  all.  From 
the  very  beginning  that  was  the  division  made  by 
Queen  Isabella  after  the  signing  of  the  Papal  Bull 
giving  the  Kings  of  Spain  the  right  in  the  American 
colonies.  That  was  the  possession.  And  then  they 
constantly  maintained  the  distinction  between  the 
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property  of  the  King  and  the  property  of  the  Indians. 
The  property  of  tlie  King  was  subject  to  composition, 
to  settlement  and  to  sale.  The  King  used  to  sell  the 
land  or  to  compose  to  make  settlements  with  the  pos¬ 
sessors  of  that  land ;  while  the  property  of  the  Indians 
was  not  subject  to  sale;  was  not  subject  to  composi¬ 
tion;  was  not  subject  to  any  form  of  disposition  except 
when  the  law  provided  a  way  for  the  community  to 
dispose  of  the  land.  That  was  for  the  community  to 
do  that.  When  the  Koyal  cedula  of  October  15,  1754, 
was  made,  regarding  which  much  Inis  been  said,  was 
with  regard  to  the  realingos  and  not  the  Indian  lands. 
The  Indian  lands  had  nothing  to  do  with  the  cedula. 

The  recognition  ])y  the  kings  by  orders  I  have  spoken 
of  are  the  various  laws  and  decrees  embodied  in  the 
Laws  of  the  Indies.  When  the  Indian  villages  were 
founded  by  the  officials  of  Spain,  then  this  was  a  new 
organization  without  any  property,  without  any  land, 
and  the  king  always  provided  that  they  should  be  given 
a  tract  of  land  which  was  called  the  fundo  legal,  and 
the  ejidos.  That  was  only  when  a  new  village  was 
founded  or  perhai)s  if  a  pueblo  grew  so  that  it  needed 
additional  land,  the  king  always  provided  whatever 
they  needed. 

The  King  of  Spain  found  it  a  little  difficult  to  con¬ 
vert  the  Indians  when  thev  were  scattered  all  over 

* 

the  country,  as  hunting  tribes  without  even  the  founda¬ 
tions  of  civilization,  and  in  order  to  have  them 
gathered  in  some  place  in  order  to  teach  them  religion, 
and  what  we  now  call  civics,  it  was  necessary  to  bring 
them  to  some  place  to  stay  and  live  there  and  to  have 
Christians  teaching  them,  not  only  the  fundamentals 
of  religion  but  also  the  beginnings,  the  fundamentals 
of  the  civil  law — of  organization;  of  what  a  court 
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meant,  and  of  what  an  alcalde  meant;  something  of 
that  kind.  The  purpose,  therefore,  of  this  reduction, 
as  here  called  in  the  Spanish  term,  was  merely  to 
create  new  settlements;  to  bring  the  Indians  which 
were  widely  scattered  in  the  country,  to  settlements, 
and  these  new  settlements  were  Indian  pueblos. 

These  reducciones  mentioned  as  receiving  grants 
of  land  would  in  many  cases  be  reducciones,  but  many 
of  the  villages  were  old  villages  and  not  reducciones. 
I  have  never  known,  never  saw  specific  grants  to  old 
villages. 

I  have  studied  Indian  titles  more  or  less  under  the 
Spanish  \ii\v  prevailing  before  Mexican  independence 
and  prescription  did  run  against  the  royal  ownership 
of  lands.  My  reason  for  this  statement  is  quotations 
of  all  of  the  laws  of  the  Indies  and  the  law  of  the  I5th 
of  October,  1754,  even  that  law  mentions  prescription 
among  the  means  of  acquiring  possession,  and  in  order 
to  acquire  by  prescription  the  only  thing  that  you 
need  to  have  is  something  showing  that  it  is  animus 
domini, — to  possess  something  as  owner, — that 
means  title.  And  that  possession  added  to  the  actual 
having  or  holding  that  thing  leads  to  prescription  after 
a  certain  period  of  time,  no  matter  how  came  that  pos¬ 
session,  by  a  purchase,  by  a  gift,  by  inheritance,  or  by 
forcing  that  possession.  As  a  gift  it  prescribes  50 
years  possession.  Citation  for  that  authority.  Law  21, 
Title  20,  Partida  3. 

The  decree  just  mentioned  in  which  the  King  him¬ 
self  mentions  prescription  among  one  of  the  ways  of 
acquiring  ownership ;  he  also  says  there  that  whenever 
there  is  no  title  the  King  does  not  say  whether  the 
title  has  been  lost.  That  is  not  the  wording  of  the 
law.  The  wording  of  the  law  is  that  whenever  there  is 
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no  title  you  do  not  need  to  prove  that  you  have  lost 
the  title;  the  only  tiling  you  need  to  prove  is  that  you 
have  possession;  that  you  have  had  possession  twenty 
or  fifty  years  dependinii:  upon  the  circumstances. 

There  was  no  necessitv  for  anv  kind  of  an  instrument 

»  * 

or  title  of  anv  kind,  there  was  no  such  thina:.  It  is 
derived  from  the  law  I  have  just  mentione<l.  Of 
course,  not  verv  manv  are  misled  hv  the  use  of  the 
word  “title.”  The  law  savs  it  is  necessarv  to  have 
title  in  order  to  accpiire  by  prescription,  but  what 
vou  mean  to  understand  hv  “title”  is  the  distinction 
that  1  have  just  mentioned;  a  title  by  way  of  owner, 
or  titilo  petucario. 

Xow,  if  you  possess  with  a  title  as  owner,  that  is  to 
say,  in  your  own  name,  then  that  is  the  title  that  the 


law  reipiires.  If  you  ])ossess  in  the  name  of  another, 
then  it  is  not  a  title  for  ])rescri])tion.  Vou  may  ])ossess 
anionic  many  thinics  and  you  do  not  prescribe,  because 
vou  do  not  possess  for  vour  own  account,  in  vour  own 
name  or  on  your  own  behalf ;  you  possess  in  the  name 
of  another  person,  therefore,  that  title  does  not  lead 
to  ])rescription  for  you,  that  leads  to  a  ])rescription 
for  the  ])erson  in  whose  name  you  ])ossess. 

So,  possession  in  the  proper  meanini;*  of  the  word 
always  leads  to  j)rescri])tion  after  a  certain  period  of 
time.  The  word  tciven  as  title  is  icood  faith.  Vou  mav 
have  .icood  title  and  had  faith  in  the  same  thinjc.  And 
the  law  makes  very  clear  the  distinction  between  ^ood 
faith  and  ^ood  title.  If  you  jiossess  in  your  own  name 
a  title,  even  thouich  the  possession  is  corpus,  the  tiling 
has  no  <cood  faith.  That  means  he  needs  a  longer 
period  of  time  to  acquire  by  ])rescription. 

“Just  title”  as  appearinic  in  the  laws  is  a  neces¬ 
sary  element  of  prescription.  It  does  not  mean  an  in- 
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strument,  or  title  or  a  paper  title  of  any  kind.  The 
word  “just”  comes  from  Jus  in  Latin,  and  that  means 
law.  That  is,  law  that  is  sufficient  to  acquire  title  by 
prescrii)tion.  Law  27,  Title  12,  Book  4,  of  the  Laws 
of  the  Indies,  which  was  referred  to  by  Senor  Garza- 
Aldape,  containinu:  the  phrase  “titilo  viciso”.  In  the 
sense  that  this  phrase  is  used,  we  may  say  that  there 
are  two  ])eriods  in  the  evolution  of  this  title:  One 
period  is  ten  years  after  that  the  possession,  no  matter 
if  it  is  in  the  beginning;  the  title  was  vicious,  you  may 
acquire  that  land  by  composition,  that  is  to  say,  by 
l)aying  something  to  the  King;  after  30  years’  posses¬ 
sion  you  acquire  title  not  by  paying  anything  to  the 
King  but  by  mere  prescription.  Before  ten  years  the 
vicioiisness  of  your  title  was  taken  into  consideration, 
and  you  are  not  needed  to  make  composition.  And,  of 
course,  the  ])ossession  of  the  Indian  Villages  was  such 
l)ossession  as  would  result  in  prescription,  because 
there  were  two  elements  of  possession,  corpus  and 
animus. 

The  title  of  the  Indian  villages  was  never  subject 
to  destruction  bv  the  Kings  or  the  roval  officers  accord- 
ing  to  the  laws  of  the  Spanish,  enacted  by  the  King 
himself  and  to  my  knowledge  I  have  never  known  of  a 
case  either  mentioned  in  the  laws  or  otherwise  where 
the  King  did  destroy  the  title,  so  to  speak,  to  an  old 
Indian  village. 

The  mere  fact  that  the  King  gave  the  pueblos — the 
Indian  pueblos  the  right  to  possess,  the  King  gave  the 
legal  entity,  because  the  words  “legal  entity”  is  not 
found  in  the  Laws  of  the  Indies.  Instead  of  having  a 
general  term  meaning  legal  entity,  the  King,  as  the 
Roman  law  does,  makes  a  term  of  this  legal  entity. 

The  sort  of  title  given  to  Ferdinand  and  Isabella  by 
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the  papal  hull  of  1493,  according:  to  the  ideas  of  the 
middle  aices — there  wore  two  ways  of  acquiring  what 
you  may  now  call  sovereii^uty ;  one  by  compiest  or  by 
the  force  of  arms,  and  the  other  by  a  grant  of  the  Pope, 
who  was  considered  soverign  of  sovereigns,  and  in  that 
way  the  Ib>])0  gave,  for  instance,  the  sovereign  island 
of  England  to  Henry  the  Second  of  England;  then  he 
made  use  of  that  i)ower  in  many  cases  in  favor  of  the 
King  of  Portugal.  Now,  in  the  contention  between  the 
King  of  Portugal  and  the  King  of  Spain,  they  came 
to  the  Pope  to  d(‘cide  their  contention  of  which  of  the 
two  kings  was  correct  in  trying  to  get  a  conquest  of 

the  land  in  America.  Thev  came  to  him  as  the  sov- 

• 

ereign  which  had  the  power  to  decide  that  question. 
The  Pope  without  any  hesitation,  considering  himself, 
that  he  had  tlie  ])ower  to  decide  that  question,  gave  the 
title  to  the  King  of  Spain,  to  that  part  of  America, 
which  had  been  occupied,  or  the  part  which  is  west  of 
the  line  established  by  the  Poi)e,  and  he  gave  that  title 
on  condition,  as  vou  mav  in  American  terms,  for  the 
consideration  of  having  the  King  bind  himself  to  con¬ 
vert  the  Indians  to  the  Christian  religion  on  the  ])en- 
alties  that  in  those  times  were  considered  verv  effec- 

s 

tive,  but  j)erhaps  now  they  would  not.  But  in  those 
times  vou  see,  const  ant  Iv  the  King  would  bind  him- 
self,  and  consider  by  that,  he  did  not  save  his  soul  if 
they  did  not  essentially  fulfill  the  promise.  That  was 
given  by  the  King  of  Spain  to  Columbus  and  to  later 
sovereigns. 

Solorzan  is,  as  we  say,  erudite.  He  is  a  compilator 
of  opinions  and  principles  prevailing  in  his  times, 
with  reference  to  the  policies  of  the  King  in  America 
and  in  that  respect  is  a  great  authority  because  you 
will  find  their  laws  of  the  topics,  theoretical,  philoso- 
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phical  and  political  topics  discussed  at  length,  giving  in 
all  ceses  a  great  number  of  cases  to  support  his  con¬ 
clusions.  The  title  of  the  book  being  translated  is 
“The  Laws  of  the  Indies, “  published  about  the  seven¬ 
teenth  century.  In  Volume  1,  Book  2,  Chapter  24, 
Paragraph  11),  page  345  he  says: 

“Alexander  the  Sixth  accorded  not  merely  ad¬ 
ministration,  but  also  domini  title  to  the  new 
world  to  the  Catholic  Council,  with  the  burden 
that  they  should  take  care  of  the  conversion  of 
the  Indians.’^ 

At  page  350; 

“That  the  Roman  Pope  wishes  to  grant  full  and 
complete  ownership  and  jurisdiction  of  those  In¬ 
dians  of  the  new  world  and  to  infidels  living  in 
them  to  the  Catholic  Council,  under  the  burden 
and  conditions  that  they  should  show  labor  in 
preaching  and  propagating  the  Christian  faith 
and  religion  among  them.“ 

That  is  authority  among  the  authors  who  were  dis¬ 
cussing  this  point.  There  were  authors  who  consid¬ 
ered  that  the  right  of  kings  was  not  accomplished. 
But  later  they  came  to  the  conclusion  that  the  right 
of  the  King  was  right  under  the  papal  bull.  That 
was  true  of  Pallardes  Legislacion  Fe<leral,  and  this 
compilation  made  by  the  students  refers  as  the  basis 
of  the  power  of  the  King  to  the  papal  bull.  The  com¬ 
mentary  of  the  first  i)art  of  this  book  is  by  one  of  the 
highest  legal  authorities  in  Mexico.  He  was  my 
teacher  in  the  National  School  of  Jurisprudence,  and 
I  think  the  teacher  of  Mr.  Garza-Aldape. 

Referring  now  to  the  law  much  discussed  in  this  case. 
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Laws  of  the  Indies,  Book  4,  Title  12,  Law  12,  we  find 
amonji:  the  directions  to  the  officers  in  America  the 
words  “The  dividing  or  assigning  to  the  Indians  that 
which  tliey  may  j)roperly  find  necessary  for  working 
and  raising  their  cattle,  confirming  them  in  that  which 
they  now  have  and  giving  them  anew  whatever  may 
be  necessary/’  That  is  a  confirmation.  It  is  an  ac¬ 
tual  confirmation. 

One  of  the  many  of  a  series  of  acts  of  the  King  of 
Spain  in  which  he  recognized  the  pro])erty  of  the 

Indians  as  entirelv  ditTerent — as  entirelv  out  of  his 

•  » 

power.  That  law  has  present  elTect,  and  not  only  effec¬ 
tive  in  case  some  Indian  village  should  come  and  ask 
for  a  title  or  confirmation. 

Whenever  an  authority  came  across  an  Indian  pos¬ 
sessing  something,  he  was  precluded  from  entering 
into  that  possession  because  of  the  order  made  by  the 
King.  He  could  not  do  anything  respecting  that  prop¬ 
erty. 

Another  law  to  show  how,  in  the  mind  of  the  King, 
tlie  property  of  the  Indians  was  something  entirely 
different  from  his  own,  that  is  to  sav  from  the  Crown 
property,  is  Law  20,  Title  12,  Book  4,  which  also  re¬ 
fers  to  that  same  point.  It  makes  clear  that  distinc¬ 
tion  between  the  property  of  the  Indians  and  the  prop¬ 
erty  of  the  King,  because  the  law  provides  that  when¬ 
ever  the  viceroys  or  presidents  or  governors  have 
given  any  grant  of  land  to  any  person  in  their  district 
or  jurisdiction,  when  the  grant  has  not  been  confirmed 
by  the  King,  the  land  should  be  given  over  to  the 
King  and  the  grant  nullified.  But  if  it  developed  that 
the  land  belonged  to  the  Indians,  and  not  to  the  King, 
the  land  should  be  returned  to  the  Indians. 

There  is  another  law  that  when  an  Indian  dies  with- 
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out  leaving  any  heir  the  King  orders  that  his  property 
should  be  divided  into  two  parts :  one  should  be  given 
to  the  Crown — to  the  Pueblo  in  which  the  Indian  re¬ 
sided,  and  tlie  other  should  be  given  back  to  his  royal 
patrimony,  showing  very  clearly  that  the  land  before 
the  death  of  that  Indian  did  not  belong  to  that  Royal 
crown. 

The  law  up  to  1863  in  Mexico  has  been  referred  to, 
which  I  think  starts  out  by  saying  “That  the  laws 
which  prevent  prescription  against  the  crown  are 
liereby  re])ealed,“  we  say  in  Mexico  that  there  is  no 
worse  enemy  of  tlie  Indians  than  another  Indian. 

The  first  case  in  Mexico  in  which  a  law  was  enacted 
requiring  the  council,  or  permitting  the  Indian  to 
pledge  his  title  under  the  penalty  of  losing  them, 
which  naturally  produced  a  great  objection  among  the 
Indians,  was  made  by  Juarez — that  is  the  law  of  1863, 
after  the  Independence.  He  thought  this  law  was  that 
Spain  had  dispossessed  the  Indians  and  that  was  the 
l)rejudice  prevailing  at  the  time  Juarez  enacted  that 
law.  He  said,  “We  will  repeal  all  these  laws  which 
prevent  prescription  as  means  of  acquiring  title. 
There  were  no  such  luicient  laws.  I  have  never  found 
any  such  giving  right  by  prescription  against  the 
King.’’ 

The  circular  of  1867  issued  by  Juarez,  in  which  he 
orders  that  the  Indian  villages  must  come  in  and  make 
proof  of  their  titles  and  get  confirmation,  which  other¬ 
wise,  they  could  not  claim,  was  just  as  I  have  said, 

0 

that  was  a  law  that  really  was  not  a  law.  It  was  merely 
a  circular.  That  is  to  say,  a  mere  interpretation  of  the 
law,  a  mere  construction  of  the  law.  Juarez  harl  no 
legislative  power  at  that  time,  and  not  until  1867,  so  he 
could  not  make  a  law.  So  really  it  had  no  legal  effect. 
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The  only  limits  to  the  amount  of  land  that  the 
officials  were  authorized  to  grant,  either  to  an  Indian 
village  or  to  an  Indian  village  which  needed  more  land, 
was  the  necessity  of  the  town  or  pueblo. 

There  are  .many  pueblos  that  have  not  a  church. 
The  Ordinancie  of  the  Intendence  of  December  4,  1786, 
found  in  Recopilacion  Sumaria  by  Bolena,  Mexico, 
1787,  is  a  vek*y  important  law*,  because  that  was  an 
innovation  of  the  whole  system  of  colonization  of  Spain 
in  Mexico,  a  reorganization  of  the  Spanish  law’  in  the 
18th  century.  It  was  a  royal  ordinance,  having  the 
force  of  law’.  At  Section  28,  it  reads:  “With  the  ob¬ 
ject  of  regidating  uniformly  the  government,  mmiage- 
ment  and  distribution  of  all  properties  arbitrios  of  the 
cities  and  torwns  of  Spaniards,  and  of  the  common 
goods  of  the'  Pueblos,  Indians  of  this  empire,  I  com¬ 
mit  exclusively  the  inspection  of  both  the  one  and  the 
other  to  the  Supreme  Treasury  Council. “ 

And  Section  44:  “  *  *  *  In  like  manner  rules 

similar  to  those  which  are  hereinbefore  set  forth  with 
regard  to  the  said  municipal  council,  which  the  coun¬ 
cil  is  to  establish  in  the  chief  towns  of  full-blooded 
Indians  is  indicated  in  Article  12,  w’hich  looks  tow’ards 
the  management  of  lands  and  other  goods  of  the  com¬ 
munities,  and  those  of  the  other  towns  of  their  cog¬ 
nizance.  ♦  *  *  making  it  pro])er  by  document  or 

notice,  wherever  filed,  that  it  was  in  the  personal  pres¬ 
ence  of  such  officials  of  the  Indian  republics.  “ 

This  is  merely  a  consistent  provision  of  the  King 
of  Spain,  w’hich  merely  repeated  what  he  had  always 
ordered.  That  is  to  say,  that  the  pueblos  of  his  do¬ 
main  w’ouldi  have  some  kind  of  ordinance  of  regula¬ 
tions,  and  that  it  would  be  advisable  to  organize  them, 
as  far  as  itl  w’as  possible,  and  by  doing  so  the  King 
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naturally  referred  to  all  the  pueblos  of  his  domain, 
without  any  distinction  whether  they  had  an  organiza¬ 
tion  or  whether  they  had  none;  whether  they  had  a 
very  primitive  organization,  or  whether  they  had  a 
very  highly  civilized  organization;  or  whether  they  had 
an  official  recognition,  or  not,  they  were  called  pueblos 
and  communities,  and  no  distinction  is  made  what¬ 
soever. 

In  political  matters  it  would  be  fair  to  say  that  by 
that  royal  decree  there  is  a  recognition  of  all  existing 
Indian  communities  in  the  sense  of  fitting  them  into 
the  government’s  system  of  inspection  and  regulation. 

Now,  among  many  persons  who  were  ordered  by  the 
King  to  gather  the  Indians  in  towns,  there  were  not 
only  the  viceroys,  presidents  and  governors,  but  also 
the  Bishop  and  Curates,  and  the  missionaries  were 
also  delegates  and  were  asked  by  the  Kings  to  help 
in  the  gathering  of  those  Indians  and  settling  them 
into  a  pueblo.  So  you  read  the  history  of  the  works 
of  the  missionaries,  and  they  used  to  come  to  Nayarit, 
and  to  Northern  Mexico,  and  they  came  to  the  northern 
part  of  Mexico,  and  they  reported  to  their  principal, 
saying,  I  met  wdth  this  pueblo;  I  met  with  this  larger 
pueblo ;  or  perhaps  they  would  say,  I  met  with  this  ran- 
cherio,  which  is  another  way  of  saying  pueblo.  And 
then  by  that  effect — if  you  call  that  recognition — but 
that  was  a  very  wide  or  broad  conception  of  the  word 
“recognition.” 

Real  Patronato  means  the  delegation  made  by  the 
Pope  upon  the  King  of  Spain  for  church  matters;  for 
instance,  the  King  of  Spain  had  the  power  to  use  cur¬ 
ates  or  Bishops  or  archbishops,  or  canons.  And  the 
King  also  had  power  to  collect  tithes,  or  to  collect  any 
other  duties  imposed  or  laid  by  the  church,  and  he 
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took  that  by  (ioncessiou  of  the  King,  or  by  concession 
of  the  Pope.  That  was  called  real  patronato,  which 
gave  the  King  power  to  handle  the  church,  and  the 
priests  were  considered  mere  agents  of  the  crown, 
wherever  they  were. 

There  are  many  citations  of  the  law’  showing  where 
the  priest  and  the  bishops  and  the  clerg>’  were  made 
agents  of  the  crown. 

Law’s  of  the  Indies,  Book  6,  Title  3,  Law’  2,  and  also 
Law’  3,  makeJ  the  clergy  to  some  extent  govermnental 
agents.  In  this  law’  referred  to,  that  power  given  to 
to  the  priests  and  the  bishops  and  the  men  of  the 
church  to  settle  these  Indians,  and  in  getting  these 
Indians  into  settlements — they  were  goverimiental 
agents.  The  church  was  one  of  the  branches  of  the 
government,  pot  only  in  that  respect ;  the  church  had 
some  jurisdiction  to  decide  legal  cases;  to  decide  all 
questions  relating  to  priests  or  pay  or  religion,  or 
whenever  they  had  delegated  civil  authority,  they  also 


could  take  cognizance  of  cases  in  those  little  villages  of 


Indians. 


Take  such  missionaries  as  Father  Kino,  he  cer¬ 
tainly  had  a  connection  with  the  church,  he  needed  to 
have  an  authority  from  the  goveriiinent  to  go  and 
preach  the  religion  of  the  Homan  Catholic  faith.  In 
his  diary  he  had  mentioned  Father  V^isitor  that  came 
through  the  country  from  time  to  time.  Father  Vis¬ 
itor  w  as  an  agent  or  delegate  of  the  government.  The 
system  of  the  missions  was  merely  this:  Before  the 
Indians  were  capable  of  understanding  the  methods 
of  the  laws  Spain,  the  missionaries  were  sent  there 
to  settle  them  in  towns  whenever  they  were  not  in 
towms  or  pueblos,  and  to  teach  them  religion  and  the 
beginnings  or  fundamentals  of  the  civil  law’.  When  they 
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had  completed  this  part  of  their  purpose,  they  turned 
the  pueblos  over  to  the  civil  authorities — to  the  poli¬ 
tical  authorities.  In  the  meantime,  these  visitors  were 
advisors — special  representatives  of  the  King;  they 
were  public  officials ;  no  church  could  be  made  without 
order  from  the  King  or  from  the  Spanish  government, 
because  that  was  a  state  function  at  that  time. 

The  law  heretofore  referred  to  regarding  the  death 
of  an  Indian  in  a  pueblo  is  Law  30,  Title  1,  Book  6, 
where  it  is  provided  that  the  estate  of  the  dead  Indian 
should  be  divided  between  the  pueblo  in  which  he 
resided  on  the  one  part  and  the  royal  patrimony  on 
the  other  part,  that  shows  very  distinctly  that  the 
property  of  the  Indian  did  not  belong  to  the  royal 
patrimony. 

At  the  conclusion  of  the  foregoing  set  forth  in  narra¬ 
tive  form,  by  Toribio  Esquivel  Obregon,  he  answered 
many  questions  for  Mr.  Fraser,  of  counsel  for  the  de¬ 
fendants,  and  it  is  possible  that  he  would  like  to  utilize 
some  parts  of  this  testimony  as  an  appendix  to  his 
brief. 
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Seventy-two  pages  of  the  brief  for  Appellees  are 
taken  up  with  a  discussion  of  a  matter  that  is  no  longer 
in  this  case,  to  wit:  the  authority  of  counsel  to  rep¬ 
resent  the  plaintiff. 
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The  question  of  authority  of  counsel  cannot  by 
any  stretch  of  the  imagination  become  a  part  of  the 
‘‘merits  of  a  case/’ 

The  determination  of  the  authority  of  counsel  is 
between  different  parties  and  is  tried  in  an  entirely 
different  manner  than  issues  of  a  case  are  tried. 

As  a  matter  of  fact,  the  question  of  the  authority  of 
counsel  was  legally  waived  when  the  original  motion 
to  dismiss,  in  the  nature  of  a  demurrer,  to  the  bill  of 
complaint  was  filed  in  this  case  in  1915. 

In  Vol.  6  C.  J.,  at  page  635,  the  rule  is  stated  as 
follows : 


“The  authority  of  an  attorney  to  represent 
his  alleged  client  cannot  ordinarily  be  ques¬ 
tioned  at  the  trial,” 

citing  cases  from  Alabama,  Indiana,  Kentucky,  Maine, 
Michigan,  New  Hampshire,  New  York,  North  Caro¬ 
lina,  Texas,  Vermont,  and  Virginia. 

Or,  in  an  appellate  court,  citing  Williams  vs.  Butler, 
35  Ill.,  544;  Noble  vs.  State  Bank,  3  A.  K.  Marsh, 
(Ky.),  262;  Bogardus  vs.  Livingston,  2  Hilt.  (N.  Y.), 
236;  Shroudenbeck  vs.  Phoenix  Fire  Insurance  Co., 
15  Wis.,  632.  Such  an  objection  should  be  made 
promptly.  Williams  vs.  rncompahgre  Canal  Co.,  13 
Colorado,^  469 ;  Kissick  vs.  Hunter,  184  Pa.,  174;  Mix 
vs.  People,  116  Ill.,  265  (holding  that  delay  of  two 
years  was  fatal);  Mason  vs.  Stewart,  6  La.  Ann.,  736 
(several  years’  delay  held  fatal);  O’Flynn  vs.  Eagle, 
7  Mich.,  306  (holding  that  delay  from  May  to  October 
was  fatal);  preferably  at  the  term  at  which  appear¬ 
ance  is  first  made;  otherwise  the  adverse  party  w^aives 
the  want  of  authority  and  consents  to  the  appearance 
of  the  attorney.  State  vs.  Harris,  14  N.  Dak.,  501; 
Herrell  vk.  Prince  William  County,  113  Va.,  594. 
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By  admitting  service  of  papers  on  a  motion  for  a 
new  trial  by  an  attorney  for  defendant  without  objec¬ 
tion,  and  by  serving  papers  in  plaintiff’s  behalf  on 
such  attorney,  the  objection  that  the  attorney  is  not 
the  attorney  of  record  is  waived.  Smith  vs.  Smith, 
145  Cal.,  615. 

The  application  for  plaintiff’s  attorney  to  show  au¬ 
thority  should  be  made  before  a  plea  is  filed.  Rouil- 
lier  vs.  Schuster  Co.,  212  Fed.,  348;  Doe  vs.  Abbott, 
152  Ala.,  243,  246;  Reece  vs.  Reece,  66  N.  C.,  377; 
Campbell  vs.  Galbreath,  5  Watts  (Pa.),  423;  Mercier 
vs.  Mercier,  5  Dali  (Pa.),  142. 

Pleading  the  general  issue  seems  to  be  a  waiver  of 
all  objections  to  authority.  Lucas  vs.  Georgia  Bank, 
2  Stew.  (Ala.),  147. 

See  also  authority  contained  in  2  Enc.  PI.  &  Pr.,  680. 

This  question  was  fully  discussed  in  the  Virginia 
Law  Review  of  May,  1921,^  where  some  of  the  above 
authorities  were  cited,  the  author  concluding  from  the 
cases  that  the  matter  of  questioning  the  authority  of 
an  attorney  for  plaintiff  could  not  be  raised  in  the 
answer  or  in  the  plea,  and  also  cites  Bonnifield  vs. 
Thorp,  71  Fed.,  924,  927. 

In  the  case  of  Gage  vs.  Bell,  124  Fed.,  371,  it  is 
stated  on  page  379,  as  follows: 

• 

“Necessarily  it  is  the  practice  in  all  courts  to 
treat  the  attorney  appearing  for  a  litigant  as 
duly  authorized  thereto  by  that  litigant.  The 
authority  to  appear  must  exist,  to  be  sure,  but 
it  is  conclusively  presumed,  or  assumed  rather, 
by  the  court,  unless  it  is  formally  and  by  a 
special  proceeding  known  to  the  practice  called 
in  question.  3  Enc.  L.  (2d  Ed.),  349;  Id.,  375. 
The  defendant  cannot  by  answer  or  plea  set 
up  want  of  authority  in  the  plaintiff’s  attorney. 
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but  he  must  make  a  rule  upon  him  to  show  his 
authority,  supported  by  affidavit  as  to  the  facts. 
Martin  vs.  Walker,  Abb.  Adm.,  579,  Fed.  Cas. 
No.  9170;  Howe  vs.  Anderson  (Ky.),  14  S.  W., 
210;  Hill  vs.  Mendenhall,  21  Wall.,  453.  The 
reasons  for  this  rule  are  well  illustrated  by  this 
case.  The  courts  could  not  conveniently  do 
the  business  of  litigation  if  either  litigant  could 
capriciously  embody  in  his  pleadings  the  col¬ 
lateral  matter  of  the  authority  of  the  attorneys, 
respectively,  to  appear  and  file  their  pleadings. 
Every  litigation  would  degenerate  into  a  pre¬ 
liminary  inquiry  about  the  attorney’s  dealings 
with  his  client.”  *  ♦  ♦ 

See  also  the  following  cases  in  point: 

Indiana,  etc..  Ry.  Co.,  vs.  Maddy,  103  Ind.,  200; 
LouisvillJ.  etc.,  R.  Co.,  vs.  Newsome,  13  Ky.  L.  Rep., 
174;  Upham  tvs.  Bradley,  17  Me.,  423;  Norberg  vs. 
Heineman,  50  Mich.,  210;  Manchester  Bank  vs.  Fel¬ 
lows,  28  N.  IL,  302;  People  vs.  Lamb,  85  Hun  (N.  Y.), 
171;  Rowland  vs.  Gardner,  09  N.  C.,  53;  Spaulding 
vs.  Swift,  18  Vt.,  214,  218;  Knowlton  vs.  Plantation 
No.  4.  14  Me.,  20;  Low  vs.  Settle,  22  W.  Va.,  387; 
Rogers  vs.  Crommelin,  20  Fed.  Cas.  No.  12,009;  Mix 
7;.s.  People,  116  Ill.,  265,  268,  272. 

This  matter  is  entirely  on  the  same  principle  as 
where  jurisdiction  of  the  person  in  some  instance  is 
questioned  after  general  appearance  has  been  made 
and  it  has  always  been  held  that  the  objection  comes 
too  late.  Sisson  Guaranty  Company  of  W.  Va.  vs. 
Garrettson,  Vol.  44.  Washington  Law  Reporter,  page 
313  (S.  C.  D.  C.);  McAdoo  vs.  Ormes,  47  App.  Cas. 
D.  C.,  364,  372  (Opinion  by  Mr.  Justice  Van  Orsdel); 
affirmed,  252  L".  S.,  469. 

The  motion  to  dismiss,  filed  June  9,  1919,  was 
nearly  four  and  one-half  years  after  the  bill  of  com- 


plaint  had  been  filed  in  the  case,  and  after  a  motion 
in  the  nature  of  demurrer  to  the  complaint  had  been 
filed  and  the  trial  court  had  exercised  jurisdiction  and 
rendered  a  decree,  from  which  an  appeal  had  been 
taken  to  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia,  and  after  an  appeal  had  been  taken  from  the 
latter  court  to  the  Supreme  Court  of  the  United 
States  and  after  the  Supreme  Court  had  entered  its 
decree. 

When  this  case  came  on  for  final  hearing  November 
7,  1922,  in  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia,  there  was  a  dual  trial.  A  motion  to  dismiss 
had  been  filed  upon  the  ground  that  counsel  for  plain¬ 
tiff  had  not  shown  authority  to  bring  the  action  for 
plaintiff.  In  orderly  procedure,  that  motion  should 
have  been  first  disposed  of,  if  entertained  at  all,  at 
that  late  date.  The  court  elected,  however,  to  hear 
testimony  on  both  that  branch  of  the  subject  and  on 
the  merits  simultaneously  and  reserved  decision  on 
the  motion  until  after  all  the  testimony  on  the  merits 
had  been  concluded.  In  an  opinion  which  appellees 
have  attempted  to  construe  as  an  opinion  on  the 
merits  of  the  case  the  court  practically  confined  itself 
to  a  determination  of  whether  counsel  for  plaintiff 
did  have  authority  to  represent  it.  Notwithstanding 
the  court  seemed  to  indicate  throughout  its  opinion 
that  counsel  did  not  have  such  authority,  it  overruled 
the  motion  to  dismiss  on  that  ground  and  determined 
the  issues  on  the  merits  in  favor  of  the  defendants. 

The  decree  is  in  two  distinct  parts.  Paragraph  1 
overrules  the  motion  to  dismiss  for  want  of  authority 
of  counsel.  Paragraph  2  dismisses  the  case  upon  the 
merits,  ivith  costs  in  favor  of  the  defendants. 

Plaintiff  appealed  from  the  decree  of  the  court  as 
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set  forth  in  the  second  paragraph  thereof  and  so  noti¬ 
fied  counsel  for  defendants  that  it  was  limiting  its 
appeal  to  that  part  of  the  decree  only  (Tr.,  111). 

The  defendants  did  not  appeal  from  any  portion  of 
the  decree  but  are  now’  seeking  in  their  brief  to  revive 
the  question  of  alleged  lack  of  authority  of  counsel 
to  represent  plainitff.  They  give  a  great  deal  of  space 
in  their  brief  to  a  discussion  of  the  opinion  of  the 
court  below’,  but  the  opinion  of  the  court  below  is  by 
the  rules  of  this  court  merely  made  a  part  of  the 
record  in  order  to  give,  we  presume,  the  Court  of 
Appeals  an  idea  of  what  the  court  below’  had  in  mind 
in  rendering  a  decree.  It  is  no  part  of  a  decree.  It 
cannot  be  discussed  either  as  an  error  or  in  anyway 
that  would  tend  to  a  reversal  of  the  decree.  It  can, 
of  course,  have  no  effect  as  an  assignment  of  error. 

On  page  14  of  appellees’  brief,  the  whole  theory 
is  set  forth  in  the  following  paragraph  which  we  quote: 

“But  w’e  go  further.  There  was  no  justifica¬ 
tion  for  a  cross  appeal,  because  defendants  had 
been  granted  all  the  relief  they  sought.  They 
could  not  expect  that  both  the  motion  to  dis¬ 
miss  and  the  defense  on  the  same  ground  should 
be  sustained.  The  bill  was  dismissed  on  the 
menits,  which  was  all  that  defendants  asked, 
and  the  court’s  opinion  showed  that  in  that  dis¬ 
missal  the  contention  of  lack  of  authority  of 
plaintiff’s  attorneys  w’as  sustained  as  part  of 
the  merits.” 

This  position  of  counsel  for  appellees  is  most  falla¬ 
cious.  A  motion  to  dismiss  for  lack  of  authority  of 
counsel  can  be  made,  it  is  true,  but  a  defense  on  the 
merits  cannot  be  made  on  that  ground.  The  parties 
are  different.  The  motion  to  dismiss  for  lack  of  au¬ 
thority  of  Counsel  in  reality  affects  counsel  only.  The 
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plaintifiF  itself  could  supply  other  counsel  and  remain 
in  court  or  re-file  its  action  by  other  counsel.  In 
other  words,  the  question  of  the  authority  of  counsel 
cannot  in  any  manner  enter  into  the  merits  of  the 
case.  It  is  as  distinct  as  another  case  would  be. 

Appellees  not  having  elected  to  appeal  or  cross  ap¬ 
peal  from  that  portion  of  the  decree  overruling  the 
motion  to  dismiss  for  lack  of  authority  cannot  now 
raise  that  question  in  any  manner,  shape  or  form. 

Where  only  one  party  appeals,  the  other  is  bound 
by  the  decree  in  the  court  below,  and  he  cannot  as¬ 
sign  error  in  the  Appellate  Court  or  can  he  be  heard 
if  the  proceedings  in  the  appeal  are  correct,  except  in 
support  of  the  decree  from  which  the  appeal  of  the 
other  party  is  taken.  In  other  words,  a  party  who  does 
not  take  out  a  writ  of  error,  can  be  heard  to  complain 
of  any  adverse  rulings  in  the  court  below. 

The  William  Bagaley,  5  Wall.,  377;  The  Quickstep, 
9  Wall.,  665;  The  Maria  Martin,  12  Wall.,  31;  The 
Mary  Ford,  3  Dali,  188;  Mackall  vs.  Mackall,  135 
U.  S.,  167;  The  Des  Moines,  154  U.  S.,  584;  U.  S. 
vs.  Blackfeather,  155  U.  S.,  180;  The  Cattahoochee, 
173  U.  S.,  540;  Malarin  vs.  U.  S.,  1  Wall.,  282,  287; 
Harrison  vs.  Nixon,  9  Pet.,  483;  Canter  vs.  American 
Insurance  Co.,  3  Pet.,  307;  Stratton  vs.  Jarvis,  8  Pet., 
4;  Buckingham  vs.  McLean,  13  How.,  150;  Compton 
vs.  Jesup,  167  U.  S.,  1;  Southern  Pacific  R.  Co.  vs. 
U.  S.,  168  U.  S.,  1;  Bolles  vs.  Outing  Co.,  175 
U.  S.,  262. 

An  appeal  brings  up  for  review  only  that  which 
was  decided  adversely  to  appellant.  Chittenden  vs, 
Brewster,  2  Wall.,  191 ;  The  Steven  Morgan,  94  U.  S., 
599;  Loudon  vs.  Taxing  District,  104  U.  S.,  771,  774. 

Counsel  for  Appellees  contend  that  in  view  of  the 
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fact  that  Appellant  assigned  errors  to  the  action  of  the 
trial  court  in  failing  to  find  that  counsel  had  author¬ 
ity  to  represent  plaintiff,  this  gives  them  the  right 
to  rebut  the  questions  raised  by  such  assignments.  We 
very  much  doubt  this  in  view  of  the  fact  that  the 
amended  note  of  appeal  especially  eliminates  all  those 
questions.  Certainly,  counsel  is  not  authorized  to  dis¬ 
cuss  those  questions  as  part  of  the  case  on  the  merits, 
but  may  only  discuss  those  questions  for  the  purpose 
of  sustaining  the  court  below  in  its  decree  on  the  mo¬ 
tion  to  dismiss.  If  counsel  desires  to  do  that,  we  can 
see  no  particular  reason  why  we  should  object,  but 
we  do  insist  that  counsel  has  no  right  to  attempt 
to  do  in  this  court  what  was  attempted  in  the  court 
below,  to  wit:  to  make  the  question  of  authority  of 
counsel  for  plaintiff  a  question  on  the  merits  of  the 
case. 

We  believe  that  this  case  well  illustrates  the  vice  of 
the  courts  permitting  the  question  of  authority  of 
counsel  to  be  raised  at  all  as  a  plea  to  the  merits  be¬ 
cause  it  does  confuse  the  court  and  does  tend  to  draw 
the  court  away  from  the  real  merits  of  the  case.  There 
is  no  doubt  at  all  that  the  court  below  was  greatly 
confused  in  trying  the  two  issues  together. 

The  attempt  to  confuse  this  court  by  injecting  into 
the  case  here  the  matters  contained  in  their  motion  to 
dismiss  in  the  court  below  is  most  inequitable.  In  a 
matter  which  vitally  concerns  the  prosperity  and 
future  and  even  the  life  of  these  Indians,  it  is  an  at¬ 
tempt  to  throttle  this  suit  without  a  determination 
upon  the  merits,  to  deprive  the  Indians  of  their  “day 
in  court.”  To  take  away  from  them  the  benefit  of 
the  Supreme  Court  decision  which  should  be  the 
charter  of  their  liberties  and  the  basis  of  their  pros- 
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perity,  and  which  if  this  suit  is  prosecuted  to  a  suc¬ 
cessful  conclusion  and  not  otherwise  will  put  them 
on  the  sound  basis  of  the  New  Mexico  Pueblos. 

The  character  of  the  fight  made  by  the  government 
for  the  last  ten  years  and  the  contentions  pressed  by 
the  government  and  the  history  of  other  Indians  not 
protected  by  communal  titles  as  with  the  New  Mexi¬ 
can  Pueblos,  prove  that  if  this  suit  is  stifled  no  other 
similar  suit  will  be  permitted;  that  the  organization 
of  the  Indians  already  crumbling  will  be  destroyed; 
that  the  policy  of  misrepresentation  and  oppression 
will  be  carried  out  to  its  logical  conclusion;  that  the 
Indians  will  be  reduced  to  the  pauper  conditions  of 
the  ordinary  reservation  Indians  and  that  in  time  and 
in  a  very  short  time,  powerful  interests  will  deprive 
the  Indians  even  of  their  reservation  and  that  they 
will  be  scattered  and  will  be  found  working  in  the 
gangs  upon  the  railroads  and  other  public  works. 

The  government  has  never  since  this  suit  was  com¬ 
menced  permitted  the  Indians’  attorneys  to  consult 
freely  with  the  Indians,  and  in  fact  when  the  case 
came  on  for  trial  in  the  taking  of  testimony  refused 
the  attorneys  any  right  of  consultation  with  the  In¬ 
dians  and  warned  the  Indians  against  talking  to  their 
attorneys.  It  was  iterated  and  reiterated  to  the  In¬ 
dians  that  the  only  purpose  of  this  suit  if  the  Indians 
won,  was  to  take  away  half  their  lands.  The  Indians 
were  led  to  believe  that  they  had  absolute  title  to  all 
these  lands  and  that  appears  in  the  testimony  of 
practically  all  of  them,  whereas,  as  a  matter  of  fact, 
it  is  merely  a  reservation  by  proclamation  and  since 
the  proclamation  has  been  made  other  proclamations 
have  been  issued  at  various  times  taking  away  parts 
of  this  land.  If  history  repeats  itself  in  this  case 
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it  is  only  a  matter  of  time  until  even  the  reservation 
of  this  land  will  be  swept  away  and  the  Indians  be 
left  to  drift  whither  they  may  to  obtain  a  living. 
Respectfully  submitted, 

Reid,  Hervey  <fe  Iden, 

Hibbard  <fe  Kleindienst, 

Levi  II.  David, 

Attorneys  for  Appellant. 

W.  C.  Reid, 

Of  Albuquerque,  N.  Mex., 

Louis  Kleindienst, 

Of  Los  Angeles,  Calif., 

Of  Counsel. 
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